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THE    CIVIL   CODE 

^  OF  THE 

STATE  OF   CALIFORNIA. 


AN  ACT  TO  ESTABLISH  A  CIVIL  CODE. 
[Apfroyed,  March  21st,  1872.] 


The  People  of  the  State  of  Ccdifomia,  represented  in  Senate  and 
L  Assemlly,  do  enact  as  follows  r 

TITLE  OF  THE  ACT. 

§  1.  This  Act  shall  he  known  as  The  Civil  Code  of  the 
State  of  California,  and  is  in  Four  Divisions,  as  follows :  — 

I.  The  First  relating  to  Persons. 
n.  The  Second  to  Property. 

III.  The  Third  to  Obligations. 
^  IV.  The  Fourth  contains  General  Provisions  relating  to 
I  the  three  Preceding  Divisions. 

;  PRELIMINARY  PROVISIONS. 

• 

SionoH  2.  When  this  Code  takes  effect. 
8.  Not  retroactive. 

4.  Rules  of  construction. 

5.  Provisions  idmilar  to  existing  laws,  how  constriMd. 

6.  Actions,  &c.,  not  affected. 

7.  Holidays. 

8.  Same. 

9.  Business  days. 

10.  Computation  of  time. 

II.  Certain  acts  not  to  be  done  on  holidays. 
12.  Joint  authority  construed. 


§§  2-8  JPRELIMINART  PSOYISION8.  i 

Section  13.  Words  and  phrases,  how  construed. 

14.  Certain  terms  defined. 

15.  Good  faith,  what  constitutes.    (Repealed.) 

16.  Degrees  of  care  and  diligence.    (Repealed.) 

17.  Degrees  of  negligence.    (Repealed.) 
IS.  Notice,  actual  and  constructive. 

19.  Constructive  notice,  when  deemed. 

20.  Effect  of  repeal. 

21.  This  Act,  how  cited. 

§  2.  This  Code  takes  effect  at  twelve  o'clock  noon  on  tlie 
first  day  of  January,  eighteen  hundred  and  seventy -three. 

§  3.  No  part  of  it  is  retroactive,  unless  expressly  so  declared. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no  application  to  this 
Code.  The  Code  establishes  the  law  of  this  State  respecting 
the  subjects  to  which  it  relates,  and  its  provisions  are  to  be  lib- 
erally construed  with  a  view  to  eflfect  its  objects  and  to  promote 
iustice. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  substan- 
tially the  same  as  existing  statutes  or  the  common  law,  must 
be  construed  as  coutinuations  thereof,  and  not  as  new  enact- 
ments. 

§  6.  No  action  or  proceeding  commenced  before  this  Code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions. 

§  7.  Holidays,  within  the  meaning  of  this  Code,  are :  every 
Sunday,  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
the  twenty-fifth  day  of  December,  every  day  on  which  an  elec- 
tion is  held  throughout  the  State,  and  every  day  appointed  by 
the  President  of  the  United  Statis  or  by  the  Governor  of  this 
State  for  a  public  fast,  thanksgiving,  or  holiday.  If  the  first 
day  of  January,  tlie  twenty-second  day  of  February,  the  thir- 
tieth day  of  Alay,  the  fourth  day  of  July,  or  the  twenty-fifth 
day  of  December,  fall  upon  a  Sunday,  the  Monday  following 
is  a  holiday.     [In  effect  April  9,  1880.] 

§  8.  If  the  first  of  January,  the  twenty-second  of  February, 
the  fourth  of  July,  or  the  twenty-fifth  of  December  falls  upon 
R  Sunday,  the  Monday  following  is  a  holiday. 


9  PRBUMIITABT  PBOYISIOKS.  §§  9-14 

§9.  All  other  days  than  those  mentioned  in  the  last  two 
lections  are  to  be  deemed  business  days  for  all  purposes. 

§  10.  The  time  in  which  any  act  provided  by  law  is  to  be 
done  is  computed  by  exclnding  the  first  day  and  inclading  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded. 

§  11.  Whenever  any  act  of  a  secular  nature,  other  than  a 
work  of  necessity  or  mercy,  is  appointed  by  law  or  contract 
to  be  performed  upon  a  particular  day,  which  day  falls  upot 
a  hohday,  it  may  be  jferformed  upon  the  next  business  day 
with  the  same  effect  as  if  it  had  been  performed  upon  the  daj 
appointed. 

^  §  12.  Words  giving  a  joint  authority  to  three  or  more  pub- 
lic officers  or  other  persons  are  construed  as  giving  such  au 
thority  to  a  majority  of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority. 

§  13.  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language ;  but  techui- 
cal  words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  or  are  defined  in 
the  succeeding  section,  are  to  be  construed  according  to  sucb 
peculiar  and  appropiiate  meaning  or  definition. 

§  14.  Words  used  in  this  Code  in  the  present  tense  include 
the  future  as  well  as  the  present ;  words  used  in  the  mascu- 
line gender  include  the  feminine  and  neuter ;  the  singular 
number  includes  the  plural  and  the  plural  the  singular ;  the 
word  person  includes  a  corporation  as  well  as  a  natural  per- 
son ;  writing  includes  printing ;  oath  includes  affirmation  or 
declaration ;  and  every  mode  of  oral  statement  under  oath  or 
affirmation  is  embraced  by  the  term  "  testif jt,"  and  everv  writ- 
ten one  in  the  term  ^*  depose ;  '*  signature  or  subscription  in- 
cludes mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  written  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words  also  have  in  this 
Code  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context : 

1.  The  word  "  property  "  includes  property  real  and  per- 
sonal: 


§§  15-21  PBELIHIKART  P&aYI8IOir».  € 

2.  The  words  "  real  property  "  are  ooeztensive  with  lands, 
tenements,  and  hereditaments ; 

3.  The  words  "  pereonal  property  "  include  money,  goods, 
chattels,  thing^s  in  action,  and  evidences  of  debt ; 

4.  The  word  ''month''  means  a  calendar  month,  unless 
otherwise  expressed ;  and, 

5.  The  word  "wUl"  includes  codicils.  [In  effect  July  1, 
1876.] 

§§  15,  16,  17  of  said  Code  are  repealed.  [In  effect  July 
1, 1874.] 

§  18.  Notice  is: 

1.  Actual — which  consists  in  express  information  of  a  fact ; 
or, 

2.  Constructive  —  which  is  imputed  by  law. 

§  19.  Every  person  who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact,  has  constructive  notice  of  tlie  fact  itself  in  all  cases  in 
which,  by  prosecuting  such  inquiry,  he  might  have  learned 
such  fact.     [In  effect  July,  1874.] 

§  20.  No  statute,  law,  or  rule  is  continued  in  force  because 
it  is  consistent  with  the  provisions  of  this  Code  on  the  same 
subject ;  but  in  all  cases  provided  for  by  this  Code,  all  stat- 
utes, laws,  and  rules  heretofore  in  force  in  this  State,  whether 
consistent  or  not  with  the  provisions  of  this  Code,  unless  ex- 
pressly continued  in  force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  ex- 
isting or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  Code  provided. 

§  21.  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  "The  Civii, 
Code,"  adding,  when  necessary,  the  number  of  the  section. 


DIVISION  FIRST. 


Part  I.    PERSONS,  §§  25-42. 

n.   PERSONAL  RIGHTS,  §§  43-50. 

III.  PERSONAL  RELATIONS,  §§  55-276. 

IV.  CORPORATIONS,  §§  283-648. 
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PART  L 

PERSONS. 

IMnoH  25.  IGnoTs,  who  are. 

26.  Periods  of  mioority,  how  oaloolftted. 

27.  Adults,  who  are. 

28.  Status  of  minors,  how  changed.    (Bepealed.) 

29.  Unborn  chUd. 

80.  Persons  made  adults  by  other  States,  considered  as  such  te 

this  State,  when  domiciled  herein.    (Repealed.) 

81.  Minors  by  the  laws  of  other  State  or  country,  how  conaldr 

ered  in  this  State.    (Repealed.) 

82.  Custody  of  minors. 

88.  Minors  cannot  eive  a  delegation  of  power. 
84.  Contracts  of  minors  made ;  disaffirmed. 
86.  When  minor  may  disaffirm. 

86.  Cannot  disaffirm  contract  for  necessaries. 

87.  Nor  certain  obligations. 

88.  Contracts  of  persons  without  understanding. 

89.  Contracts  of  other  insane  persons. 

40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

41.  Minors  liable  for  wrongs,  but  not  liable  for  exemp&jy  dam^ 

ages. 

42.  Minors  may  enfoxoe  their  rights. 

§  26.  Minors  are : 

1.  Males  under  twentf-one  years  of  age ; 

2.  Females  under  eighteen  years  of  age. 

§  26.  The  periods  specified  in  the  preceding  section  mutt 
be  calculated  irom  the  first  minute  of  the  day  on  which  per- 
sons are  bom  to  the  same  minute  of  the  corresponding  day 
eompleting  the  period  of  minority. 

§  27.  All  other  persons  are  adults. 

§  28  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  29.  A  child  conceived,  but  not  yet  bom,  is  to  be  deemed 
an  existing  person,  so  far  as  may  be  necessary  for  its  interests 
in  the  eyent  of  its  subsequent  birth. 
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§§30,  81  of  said  Code  are  repealed.  [In  effect  July  1, 
1874.] 

§  82.  The  castody  of  minors  and  persons  of  unsound  mind 
is  regulated  by  Part  ITT,  of  this  division. 

§  33.  A  minor  cannot  give  a  delegation  of  power,  nor, 
under  the  age  of  eighteen,  make  a  contract  relatmg  to  real 
property,  or  any  interest  therein,  or  relating  to  any  personal 
property  not  in  his  immediate  possession  or  control.  [In 
effect  July  1,  1874.] 

§  84.  A  minor  may  make  any  other  contract  than  as  above 
specified,  in  the  same  manner  as  an  adult,  subject  only  to  bis 
power  of  disaffirmance  under  the  provisions  of  this  title,  and 
subject  to  the  provisions  of  the  Titles  on  Maniage,  and  on 
Master  and.  Servant.   [In  effect  July  1,  1874.] 

§  86.  In  all  cases  other  than  those  specified  in  sections 
thirty-six  and  thirty-seven,  the  contract  of  a  minor,  if  made 
whilst  he  is  under  the  age  of  eighteen,  may  be  disaffirmed  by 
the  minor  himself,  either  before  his  majority  or  within  a  rea- 
sonable time  afterwards ;  or,  in  case  of  his  death  within  that 
period,  by  his  heirs  or  personal  representatives ;  and  if  the 
contract  be  made  by  the  minor  whilst  he  is  over  the  age  of 
eighteen,  it  may  be  disaffirmed  in  like  manner  upon  restoring 
the  consideration  to  the  party  from  whom  it  was  received,  or 
paying  its  equiviiieut.     [In  effect  July  1,  1874.] 

§  86.  A  minor  cannot  disaffirm  a  contract,  otherwise  valid, 
to  pay  the  reasonable  value  of  things  necessary  for  his  sup- 
port, or  that  of  his  family,  entered  into  by  him  when  not  under 
the  care  of  a  parent  or  guardian  able  to  provide  for  him  or 
them.     [In  effect  July  1,  1874.] 

§  37.  A  minor  cannot  disaffirm  an  obligation,  otherwise 
valid,  entered  into  by  him  under  the  express  authority  or 
direction  of  a  statute. 

§  88.  A  person  entirely  without  understanding  has  no 
power  to  make  a  contract  of  any  kind,  but  he  is  liable  for  the 
reasonable  value  of  things  furnished  to  him  necessary  for  his 
support  or  the  support  of  his  family.    [In  effect  July  1,  1874.] 
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§  39.  A  conyeyance  or  other  contract  of  a  person  of  nn- 
Bound  mind,  but  not  entirely  without  understanding,  made 
before  bis  incapacity  has  been  judicially  determined,  is  subject 
to  rescission,  as  provided  in  the  Chapter  on  Bescission  of  this 
Code.     [In  effect  July  1,  1874.] 

§  40.  After  his  incapacity  has  been  judicially  determined, 
a  person  of  uusound  mind  can  make  no  conveyance  or  other 
contract,  nor  delegate  any  power,  nor  waive  any  right,  until  his 
restoration  to  capacity.  But  a  certificate  from  the  medical 
superintendent  or  resident  physician  of  the  insane  asylum  to 
which  such  person  may  have  been  committed,  showing  that 
such  person  had  been  discharged  therefrom  cured  and  restored 
to  -reason,  shall  establish  the  presumption  of  legal  capacity  in 
such  person  from  the  time  of  such  discharge.  [In  efi'ect  May 
29,  1878.] 

§  41.  A  minor,  or  person  of  unsound  mind,  of  whatever 
decree,  is  civilly  liable  for  a  wrong  done  hj  him,  but  is  not 
liable  in  exemplary  damages  unless  at  the  time  of  the  act  he 
was  capable  of  knowing  that  it  was  wrongful. 

§  42.  A  minor  may  enforce  his  rights  by  dvil  action,  oz 
other  legal  proceedings,  in  the  same  manner  as  a  person  of  fall 
Bge^  except  that  a  guardian  must  conduct  the  same. 


PAET  n. 


PERSONAL  RIGHTS. 

BlonOH  43.  General  personal  rights. 

44.  Defamation,  what. 

45.  Libel,  what.  * 

46.  Slander,  what. 

47.  AVhat  communicationB  are  privileged. 

48.  Malice  not  inferred. 

49.  Protection  to  personal  relations. 
60.  liight  to  use  force. 

§  43.  Besides  the  personal  rights  meDtioned  or  recognized 
in  the  Political  Code,  every  person  has,  subject  to  the 
qualifications  and  restrictions  provided  by  law,  the  right  of 
protection  from  bodily  restraint  or  harm,  from  personal  insult, 
from  defamation,  and  from  injury  to  his  personal  relations. 

See  Pol.  Code,  §§  87,  60-60 ;  Penal  Code,  §§  846-849. 

§  44.  Defamation  is  effected  by  : 

1 .  Libel ; 

2.  Slander. 

§  45.  Libel  is  a  false  and  unprivileged  publication  by 
writing,  printing,  picture,  effigy,  or  other  fixed  representation 
to  the  eye,  which  exposes  any  person  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupa- 
tion. 

§  46.  Slander  is  a  false  and  unprivileged  publication  other 
than  libel,  which : 

1.  Charges  any  person  with  crime,  or  with  haying  been  in- 
dicted, convicted,  or  punished  for  crime ; 

2.  Imputes  in  him  the  present  existence  of  an  infections^ 
wntagious,  or  loathsome  disease ; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office,  pro- 
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fession,  trade,  or  business,  either  by  imputing  to  him  general 
disquaHfication  in  those  respects  which  the  office  or  other  oc- 
cupation peculiarly  requires,  or  by  imputing  something  with 
reference  to  his  office,  profession,  trade,  or  business  that  has 
a  natural  tendency  to  lessen  its  profit ; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity ;  or, 

5,  Which,  by  natural  consequence,  causes  actual  damage. 

§  47.  A  privileged  publication  is  one  made  : 

1.  In  the  proper  discharge  of  an  official  duty ; 

2.  In  any  legislative  or  judicial  proceeding,  or  in  any  other 
official  proceeding  authorized  by  law  j 

3.  In  a  communication,  without  malice,  to  a  person  inter- 
ested therein,  by  one  who  is  also  interested,  or  by  one  who 
stands  in  such  a  relation  to  the  person  interested  as  to  affi^rd 
a  reasonable  ground  for  supposing  the  motive  for  the  com- 
munication innocent,  or  who  is  requested  by  the  person  inter- 
ested to  give  the  information  ; 

4.  By  a  fair  and  true  report,  without  malice,  of  a  judicial, 
legislative,  or  other  public  official  proceeding,  or  of  anything 

^  said  in  the  course  thereof.     [In  effect  July  1,  1874.] 

§  48.  In  the  cases  provided  for  in  Subdivisions  3  and  4  of 
the  preceding  section,  malice  is  not  inferred  from  the  commu- 
nication or  publication. 

§  49.  The  rights  of  personal  relation  forbid  : 

1.  The  abduction  of  a  husband  from  his  wife,  or  of  a  par- 
ent from  his  child ; 

2.  The  abduction  or  enticement  of  a  wife  from  her  hus- 
band, of  a  child  from  a  parent  or  from  a  guardian  entitled  to 
its  custody,  or  of  a  servant  from  his  master  ; 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister,  or  ser- 
vant ; 

4.  Any  injury  to  a  servant  which  affects  his  ability  to  serve 
his  master. 

§  50.  Any  necessary  force  may  be  used  to  protect  from 
wrongful  injury  the  person  or  property  of  one's  self,  or  of  a 
wife,  husband,  child,  parent,  or  other  relative,  or  member  of 
one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

[In  effect  July  1,  1874.] 

Lawful  xeflistance  to  the  commiBSion  of  offences.    See  Penal  Code, 


I 


s 


PART  III. 


PERSONAL  RELATIONS. 

TiTLB  L  Mabriage,  §§  55-181. 

IL  Parent  and  Child,  §§  193-230. 
IIL  Guardian  and  Ward,  §§  236-258. 
IV.  Master  and  Servant,  §§  264-276. 


TITLE  I. 

MARRIAGE. 

Chaftbr  I.  The  Contract  of  Marriage,  §§  6^-9fk 
II.  Divorce,  §§  82-148. 
III.  Husband  and  Wife,  §§  155-181. 


CHAPTER  L 

THE  CONTRACT  OF  MARRIAQB. 
Asnou  I.  YALiDirr  of  Makbiaok,  §§  65-63. 

11.  AUTHENTIOATION  OF  MARRIAGE,  §§  68-78. 

III.  Judicial  Deterkination  of  Void  MAsrugbs,  §  80. 

ARTICLE  I. 
YALIDITY  OF  MARRIAGE. 

SlonoN  65.  What  constitutes  marriage. 

56.  Minors  capable  of  contracting  marriage. 

57.  Marriage,  how  manifested  and  proTed. 

58.  Certain  marriages  voidable. 
58.  Incompetency  of  parties  to. 

60.  Of  whites  and  n^oes  or  mulattoes,  void. 

61 .  Polygamy  forbidden. 

62.  Released  from  marriage  contract,  when. 
68.  Marriages  contracted  without  the  State. 

§  66.  Marriage  is  a  personal  relation  arising  ont  of  a  dvil 
contract,  to  which  the  consent  of  parties  capable  of  making 
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I  it  is  necessary.    Consent  alone  will  not  constitute  marriage  ; 

it  must  be  followed  by  a  solemnization,  or  by  a  mutual  as- 
Bnmpti(»i  of  marital  rights,  duties,  or  obligations. 
Bigamy  is  defined  in  Penal  Code,  §  281,  and  punished  bj  §§  283-  4. 

§  56.  Any  unmarried  male  of  the  age  of  eighteen  years 
or  upwards,  and  any  unmarried  female  of  the  age  of  fifteen 
years  or  upwards,  and  not  otherwise  disqualified,  are  capable 
^  of  consenting  to  and  consummating  marriage. 

§  57.  Consent  to  and  subsequent  consummation  of  mar< 
riage  may  be  manifested  in  any  form,  and  may  be  proved  un- 
der the  same  general  rules  of  evidence  as  facts  in  other  cases. 

§  58.  If  either  party  to  a  marriage  be  incapable  from 
physical  causes  of  entering  into  the  marriage  state,  or  if  the 
consent  of  either  be  obtained  by  fraud  or  force,  the  marriage 
is  voidable.     [In  effect  July  1,  1874.] 

*  Penalty  for  false  personation  in  marital  relations.    Penal  Code,  §  528. 

§59.  Marriages  between  parents  and  children,  ancestors 
and  descendants  of  every  degree,  and  between  brothers  and 
sisters  of  the  half  as  well  as  the  whole  blood,  and  between 
uncles  and  nieces  or  aunts  and  nephews,  are  incestuous,  and 
void  from  the  beginning,  whether  the  relationship  is  legiti- 
mate or  illegitimate. 

Penalty  for  incestuous  marriages.    Penal  Code,  §§  285,  859. 

§  60*  All  marriages  of  white  persons  with  negroes  or: 
mnJattoes  are  illegal  and  void. 

§  61.    A  subsequent  marriage  contracted  by  any  person- 
daring  the  life  of  a  former  husband  or  wife  of  such  person, 
with  any  person  other  than  such  former  husband  or  wife^  ia 
illegal  and  void  from  the  beginning,  unless  : 

1.  The  former  marriage  has  been  annulled  or  dissolved ; 

2.  Unless  such  former  husband  or  wife  was  absent,  and  not 
Known  to  such  person  to  be  living  for  the  space  of  five  suc- 
cessive years  immediately  preceding  such  subsequent  mar- 
riage, or  was  generally  reputed  and  was  believed  by  such  per- 
son to  be  dead  at  the  time  such  subsequent  marriage  was  con- 
tracted ;  in  either  of  which  cases  the  subsequent  marriage  w 
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valid  imta  its  nullity  is  adjudged  bv  a  competent  tribunaL 
[In  effect  Julj  1,  1874.] 

Penalty  for  bigamy.    Penal  Code,  f§  288-84 ;  exceptions,  §  282. 

§  62.  Neither  party  to  a  contract  to  marry  is  bound  by  a 
promise  made  in  ignorance  of  the  other's  want  of  personal 
chastity,  and  either  is  released  therefrom  by  unchaste  conduct 
on  the  part  of  the  other,  unless  both  parties  participate  therein. 
[IneflfectJuly  1,1874.]  r—       r         t^ 

§  63.  All  marriages  contracted  without  this  State,  which 
woald  be  valid  by  the  laws  of  the  country  in  which  the  same 
were  contracted,  are  valid  in  this  State. 


ARTICLE  II. 

AUTHEMTICATION  OF  MARRIAOB. 

BlOTlON  68.  Marriage,  bow  solemnized. 

69.  Marriage  license. 

70.  By  whom  solemnized. 

71.  No  particular  form  of  solemnization. 

72.  Substantial  requisites. 

73.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  recorder. 

75.  Declaration  of  marriage,  bow  made. 

76.  Declaration  to  contain  what. 

77.  To  be  acknowledged  and  recorded. 

78.  Action  between  the  parties  to  determine  validity. 

79.  Persons  who  may  be  married  without  license. 

§  68.  Marriage  must  be  licensed,  solemnized,  authenticated, 
and  recorded  as  provided  in  this  article ;  but  non-compliance 
with  its  provisions  does  not  invalidate  any  lawful  marriage. 

§  69.  All  persons  about  to  be  joined  in  marriage  must  first 
obtain  a  license  therefor  from  the  county  clerk  of  the  county 
in  which  the  marriage  is  to  be  celebrated,  showing : 

1.  The  identity  ot  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence ; 

3.  Their  ages. 

4.  If  the  male  be  under  the  ago  of  twenty-one,  or  the  female 
ander  the  age  of  eighteen  years,  the  consent  of  the  father, 
mother,  or  guardian,  or  of  one  having  the  charge  of  such 
nerson,  if  any  such  be  given ;  or  that  such  non-aged  person 
lias  been  previously,  but  is  not  at  the  time,  married.  For  the 
purpose  of  ascertaining  these  facts,  the  clerk  is  authorized  to 
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examine  parties  and  witnesses  on  oath,  and  to  receive  affida- 
vits, and  he  must  state  such  facts  in  the  license.  If  the  male  be 
under  the  age  of  twentvone  years,  or  the  female  be  under  the 
age  of  eighteen,  and  such  person  has  not  been  previously  mar- 
ried, no  license  shall  be  issued  by  the  clerk,  unless  the  consent 
in  writing  of  the  parents  of  the  person  under  age,  or  of  one  of 
such  parents,  or  of  his  or  her  guardian,  or  of  one  havmg 
charge  of  such  person,  be  presented  to  him ;  and  such  consent 
shall  be  filed  bv  the  clerk,  provided  that  the  said  clerk  shall 
not  issue  a  license  authorizing  the  marriage  of  a  white  person 
with  a  negro,  mulatto,  or  Mongolian.  (In  effect  April  5, 
1880.] 

§  70,  Marriage  may  be  solemnized  by  either  a  justice  of 
the  Supreme  Court,  judge  of  the  Superior  Court,  justice  of 
the  peace,  priest,  or  minister  of  the  gospel  of  any  denomina- 
tion,    rin  effect  April  5,  1880.] 

Penalty  for  solenmisatlon  of  illegal  marriage.    Penal  Code,  §  868. 

§  71.  No  particular  fonn  for  the  ceremony  of  marriage  is 
required,  but  the  parties  must  declare,  in  the  presence  of  the 
person  solemnizing  the  marriage,  that  they  take  each  other  as 
husband  and  wife. 

§  72.  The  person  solemnizing  a  marriage  must  first  require 
the  presentation  of  the  marriage  license ;  and  if  he  has  any 
reason  to  doubt  the  correctness  of  its  statement  of  facts,  he 
mnst  first  satisfy  himself  of  its  coiTectness,  and  for  that  pur- 
pose he  may  administer  oaths  and  examine  the  parties  and 
witnesses  in  like  manner  as  the  county  clerk  does  before  is- 
suing the  license.     [In  effect  July  1,  1874.] 

§  73.  The  person  solenmizing  a  marriage  must  make,  sign, 
and  indorse  upon,  or  attach  to,  the  license,  a  certificate,  show- 
ing: 

1.  The  fact,  time,  and  place  of  solemnization ;  and 

2.  The  names  and  places  of  residence  of  one  or  more  wit- 
nesses to  the  ceremony.     [In  effect  July  1,  1874.] 

Penalty  for  false  return.    Penal  Code,  §  860. 

§  74.  He  must,  at  the  request  of,  and  for  either  party, 
make  a  certified  copy  of  the  license  and  certificate,  and  file 
the  originals  with  the  county  recorder  within  thirty  days  after 
he  marriage. 

Becorder  must  record.    Polit.  Code,  §  4235. 
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§  75.  Persons  married  without  the  solemnization  provided 
for  in  section  70  mnst  jointly  make  a  declaration  of  marriage, 
substantially  showing : 

1.  Tlie  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage ; 

3.  The  time  of  marriage ; 

4.  That  the  marriage  has  not  been  solemnized. 

§  76.  If  no  record  of  the  solemnization  of  a  marriage  here* 
tofore  contracted  be  known  to  exist,  the  parties  may  join  in  a 
written  declaration  of  such  marriage,  sabstantially  showing : 

1.  The  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage  ; 

3.  That  no  record  of  such  marriage  is  known  to  exist. 
Such  declaration  must  be  subscribed  by  the  parties  and  at- 
tested by  at  least  three  witnesses.     [In  effect  July  1,  1874. J     • 

See  Penal  Code,  §  860. 

§  77.  Declarations  of  marriage  must  be  acknowledged  and 
recorded  in  like  manner  as  grants  of  real  property. 
See  PoUt.  Code,  §  4235. 

§  78.  If  either  party  to  any  marriage  denies  the  same,  or 
refuses  to  join  in  a  declaration  thereof,  the  other  may  proceed, 
by  action  in  the  District  Court,  to  have  the  validity  of  the 
marriage  determined  and  declared. 

§  79.  When  unmarried  persons,  not  minors,  have  been  liv- 
ing together  as  man  and  wife,  they  may,  without  a  license,  be 
marrit'd  by  any  clergyman.  A  certificate  of  such  marriage 
must,  by  the  clergyman,  be  made  and  delivered  to  the  parties, 
and  recorded  upon  the  records  of  the  church  of  which  the  cler- 
gyman is  a  representative.  No  other  record  need  be  made, 
yin  effect  February  6,  1878.] 

ARTICLE  ni. 

JUDICIAL  DETERMINATION  OP  VOID  HABBIAGE8. 

I 

§  80.  Either  party  to  an  incestuous  or  void  marriage  may 
proceed  by  action  in  the  Superior  Court,  to  have  the  same  so 
declared.     [In  effect  April  5,  1880.] 
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CHAPTER  n. 
DIVOROB. 

Aineu  I.  Nmxrrr,  $§  82-S6. 

n.  DissoLonoN,  §§  90-107. 
m  Gaush  F<tt  DunriHO  Dxtorob,  M  111-180. 
lY  GsNSBAL  Pkovisiohs,  §1 136-148 

ARTICLE  I. 

NULLITY. 

lnnoii8B.  Cases  wbera  marriage  may  be  annuUfid. 

88.  Action  to  obtain  decree  of  nullity  In  certain  cases,  when  tad 
by  whom  commenced. 

84.  Children  of  annulled  marria^. 

85.  Custody  of  children. 

86.  Effect  of  jndgment'of  nullity. 

§  82.  A  marriage  may  be  annnlled  for  any  of  the  following 
eanses,  existing  at  the  time  of  the  marriage : 

1.  That  the  party  in  whose  behalf  it  is  songht  to  have  the 
marriage  annnlled  was  under  the  age  of  legal  consent,  and 
Bach  marriage  was  contracted  without  the  consent  of  his  or 
her  parents  or  guardian,  or  person  having  charge  of  him  or 
her ;  unless,  after  attaining  the  age  ot  consent,  such  pai-ty  for 
any  time  freely  cohabited  with  the  other  as  husband  or  wife ; 

2.  That  the  former  hushand  or  wife  of  either  party  was  liv- 
ing, and  the  marriage  with  such  former  husband  or  wife  was 
then  in  force ; 

3.  That  either  party  was  of  unsound  mind,  unless  such 
narty,  after  coming  to  reason,  freely  cohabit  with  the  other  a» 
nmsl)and  or  wife ; 

4.  That  the  consent  of  either  party  was  obtained  hv  fraud, 
unless  such  party  afterward,  with  fall  knowlege  of  the  facts 
constituting  the  naud,  freely  cohabited  with  the  other  as  hus- 
band or  wife ; 

5.  That  the  consent  of  either  party  was  obtained  by  force, 
unless  such  party  afterwards  freely  cohabited  with  the  other  as 
hosband  or  wife ; 

6.  That  either  jjarty  was,  at  the  time  of  marriage,  physically 
incapable  of  entering  into  the  married  state,  and  such  incapac- 
ty  continues,  and  appears  to  he  incurable.     [In  effect  July  1, 

874.J 
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§  83.  An  action  to  obtain  a  decree  of  nullity  of  marriage 
for  canses  mentioned  in  the  preceding  section,  must  be  com- 
menced within  the  periods  and  by  the  parties  as  follows : 

1.  For  canses  mentioned  in  subdivision  one :  by  the  party  to 
the  marriage  who  was  married  under  the  age  of  leg^  consent, 
within  four  years  after  arriving  at  the  age  of  consent ;  or  by 
a  parent,  guardian,  or  other  person  having  charge  of  such 
non-aged  male  or  female,  at  any  time  before  such  married 
minor  has  arrived  at  the  age  of  legal  consent ; 

2.  For  causes  mentioned  in  subdivision  two :  by  either  party 
during  the  life  of  the  other,  or  by  such  former  husband  or 
wife; 

3.  For  causes  mentioned  in  subdivision  three  :  by  the  party 
injured,  or  relative  or  guardian  of  the  party  of  unsound  mind, 
at  any  time  before  the  death  of  either  party ; 

4.  For  causes  mentioned  in  subdivision  four  :  by  the  party 
injured,  within  four  years  after  the  discovery  of  the  facts  con- 
stituting the  fraud ; 

5.  For  causes  mentioned  in  subdivision  five :  by  the  injured 
party,  within  four  years  after  the  marriage; 

6.  For  causes  mentioned  in  subdivision  six :  by  the  injured 
party,  within  four  years  after  the  marriage.  [In  efiect  July 
1,  1874.] 

§  84.  Where  a  marriage  is  annulled  on  the  ground  that  a 
former  husband  or  wife  was  living,  or  on  the  ground  of  in- 
sanity, children  begotten  before  the  judgment  are  legitimate, 
and  succeed  to  the  estate  of  both  parents. 

§  85.  The  court  must  award  the  custody  of  the  children  of 
a  marriage  annulled  on  the  ground  of  fraud  or  force  to  the 
innocent  parent,  and  may  also  provide  for  their  education  and 
maintenance  out  of  the  property  of  the  guilty  party. 

§  86.  A  judgment  of  nullity  of  marriage  rendered  is  conclu 
eive  only  as  against  the  parties  to  the  action  and  those  cluiiu. 
\ng  under  them. 


ARTICLE  n. 

DISSOLUTION  OF  MABRIAOB. 

61CTI05  90.  Marriage,  how  dissolved 

91.  Dirorcet  what. 

92.  Causes  for  diroroo. 
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Sicnoir  93.  Adultery  defined. 

94.  Extreme  cruelty,  what. 
96.  Desertion,  what. 

96.  Desertion,  how  manifested. 

97.  In  case  of  stratagem  or  fraud,  who  commits  desertion. 

98.  In  case  of  cruelty,  where  one  party  leaves  the  other,  wh: 

commits  desertion. 

99.  Separation  by  consent  not  desertion. 

100.  Separation  and  intent  to  desert  not  always  coincident. 

101.  Consent  to  separate  reyooable. 

102.  Desertion,  how  cured.    Effect  of  refusing  condonation. 

103.  Wife  must  abide  by  husband's  selection  of  home,  or  It  b 

desertion  on  her  part. 

104.  If  the  pla«e  is  unfit,  and  wife  refnaes  to  conform,  it  is  de> 

sertion  by  the  husband. 
106.  Wilful  neglect,  what. 

106.  Habitual  intemperance,  what. 

107.  Habitual  intemperance  for  one  year. 

f  90.  Marriage  is  dissolved  only : 

1.  By  the  death  of  one  of  the  parties;  or, 

2.  By  the  judgment  of  a  court  of  competent  jurisdiction  de- 
steeing  a  divorce  of  the  parties.     [In  effect  July  1, 1874.] 

§  91.  The  effect  of  a  judgment  decreeing  a  divorce  is  to^ 
restore  the  parties  to  the  state  of  unmarried  persons  [In. 
effect  July  1,  1874.] 

§  92.  Divorces  may  be  granted  for  any  of  the  following^, 
causes: 

1.  Adultery; 

2.  Extreme  cruelty ; 
8.  Wilful  desertion ; 

4.  Wilful  neglect ; 

5.  Habitual  m temperance ; 

6.  Conviction  of  felony.     [In  effect  July  1,  1874.] 

§  93*  Adultery  is  the  voluntary  sexual  intercourse  of  a  majv 
ried  person  with  a  person  other  than  the  offender'fhhusband 
OP  wife. 

Op«i  and  notorious  adultery  is  punished  by  Act  of  May  15, 1872. 

§  94.  Extreme  cruelty  is  the  infliction  of  grievous  bodily  in- 
•nry  or  grievous  mental  suffering  upon  the  other  by  one  party 
(o  the  marriage. 

§  95.  Wilful  desertion  is  the  voluntary  separation  of  one  of 
the  married  parties  from  the  other  with  intent  to  desert. 

I  96.  Persistent  refusal  to  have  reasonable  matrimonial  in- 
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tercourse  as  husband  and  wife,  when  health  or  physical  condi- 
tion does  not  make  such  refusal  reasonably  necessary,  or  the 
refusal  of  either  party  to  dwell  in  the  same  house  with  the 
other  party,  when  there  is  no  just  cause  for  such  refusal,  is 
desertion. 

§  97.  When  one  party  is  induced,  by  the  stratagem  or  fraud 
of  the  other  party,  to  leave  the  family  dwelling-place,  or  to  be 
absent,  and  during  such  absence  the  offending  party  departs 
with  intent  to  desert  the  other,  it  is  desertion  by  the  party 
committing  the  stratagem  or  fraud,  and  not  by  the  other. 

§  98.  Departure  or  absence  of  one  party  from  the  family 
dwelling-place,  caused  by  cruelty  or  threats  of  bodily  harm, 
from  which  danger  would  be  reasonably  apprehended  from  the 
other,  is  not  desertion  by  the  absent  party,  but  it  is  desertion 
by  the  other  party. 

§  99.  Separation  by  consent  with  or  without  the  under- 
standing that  one  of  the  parties  will  apply  for  a  divorce,  is 
not  desertion. 

§  100.  Absence  or  separation,  proper  in  itself,  becomes 
desertion  whenever  the  intent  to  desert  is  fixed  during  such 
absence  or  separation.     [In  effect  July  1,  1874.] 

§  101.  Consent  to  a  separation  is  a  revocable  act,  and  if 
one  of  the  parties  afterwards,  in  good  faith,  seeks  a  reconcilia- 
tion and  restoration,  but  the  other  refuses  it,  such  refusal  is 
desertion. 

§  102.  If  one  party  deserts  the  other,  and  before  the  expi- 
ration of  the  statutory  period  required  to  make  the  desertion  a 
cause  of  divorce,  returns  and  offers  in  good  faith  to  fulfil  the 
marriaijbf  contract,  and  solicits  condonation,  the  desertion  is 
cured.  If  the  other  party  refuse  such  offer  and  condonation, 
the  refusal  shall  be  deemed  and  treated  as  desertion  by  such 
party  from  the  time  of  refusal.    [In  effect  July  1,  1874.] 

§  103.  The  husband  may  choose  any  reasonable  place  or 
mode  of  living,  and  if  the  wife  does  not  conform  thereto,  it  is 
desertion. 

§  104.  If  the  place  or  mode  of  living  selected  by  the  hus- 
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band  is  unreasonable  and  grossly  unfit,  and  the  wife  does  not 
conform  thereto,  it  is  desertion  on  the  part  of  the  husband 
from  the  time  her  reasonable  objections  are  made  known  to 
him. 

§  105.  Wilful  neglect  is  the  neglect  of  the  husband  to  pro- 
vide for  his  wife  the  common  necessaries  of  life,  he  having  the 
ability  to  do  so ;  or  it  is  the  failure  to  do  so  by  reason  of  idle- 
ness, profligacy,  or  dissipation. 

§  106.  Habitual  intemperance  is  that  degree  of  intemper- 
ance  from  the  use  of  intoxicating  drinks  which  disqualifies  the 
person  a  great  portion  of  the  time  from  properly  attending  to 
business,  or  which  would  reasonably  infuct  a  course  of  great 
mental  anguish  upon  the  innocent  party. 

§  107*  Wilful  desertion,  wilful  neglect,  or  habitual  intem- 
perance must  continue  for  one  year  before  either  is  a  ground 
tor  divorce. 

ARTICLE  III. 

CAUSES  FOR  DENYING  DIVORCE. 

Sionoir  111.  Divorces  denied,  on  showing  what. 

112.  ConniTance,  what. 

113.  Corrupt  consent,  how  manifested. 

114.  Collusion,  what.  . 

115.  Condonation,  what. 

116.  Requisites  to  condonation. 

117.  Condonation  implies  what. 

118.  Eridence  of  condonation. 

119.  Condonation,  when  operates  to  bar  divorce. 

120.  Concealment  of  facts  in  certain  cases  makes  condonatioii 

void. 

121.  Condonation,  how  revoked. 

122.  Recrimination,  what. 

123.  Condonation  in  a  recriminatory  defence  a  bar  to  such  d»> 

fence,  when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  certain  presumptions. 

126.  Presumptions  may  be  rebutted. 

127.  Limitation  of  time. 

128.  Divorces  granted,  when. 

129.  Proof  of  actual  residence  required.    Presumptions  do  not 

,^     apply. 

180.  IMvorce  not  to  be  granted  by  default,  &o. 

§  111.  Divorces  must  be  denied  upon  showing; 
I.  Connivance;  or 
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2.  Collusion;  or, 

3.  Condonation;  or, 

4.  Recrimination;  or, 

5.  Limitation  and  lapse  of  time. 

§  112.  Connivance  is  the  corrupt  consent  of  one  party  to 
the  commission  of  the  acts  of  the  other,  constituting  the  cause 
of  divorce. 

§  113.  Corrupt  consent  is  manifested  hy  passive  permis- 
sion, with  intent  to  connive  at  or  actively  procure  the  com- 
mission of  the  acts  complained  of. 

§  114.  Collusion  is  an  agreement  between  husband  and 
wife  that  one  of  them  shall  commit,  or  appear  to  have  com- 
mitted, or  to  be  represented  in  court  as  having  committed, 
acts  constituting  a  cause  of  divorce,  for  the  purpose  of  ena- 
bling the  other  to  obtain  a  divorce. 

§  115.  Condonation  is  the  conditional  forgiveness  of  a 
matrimonial  offence  constituting  a  cause  of  divorce. 

§  116.  The  following  requirements  are  necessary  to  con- 
donation : 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facts 
constituting  the  cause  of  divorce ; 

2.  Reconciliation  and  remission  of  the  offence  by  the  in- 
jured party ; 

3.  Restoration  of  the  offending  party  to  all  marital  rights. 

§  1 1 7.  Condonation  implies  a  condition  subsequent ;  that 
the  forgiving  party  must  be  treated  with  conjugal  kindness. 

§  1 18.  "Where  the  cause  of  divorce  consists  of  a  course  of 
offensive  conduct,  or  arises,  in  cases  of  cruelty,  from  successive 
acts  of  ill-treatment  which  may,  aggregately,  constitute  the 
offence,  cohabitation,  or  passive  endurance,  or  conjugal  kind- 
ness, shall  not  be  evidence  of  condonation  of  any  of  the  acts 
constituting  such  cause,  unless  accompanied  by  an  express 
agreement  to  condone.     [In  effect  July  1,  1874.] 

§  119.  In  cases  mentioned  in  the  last  section,  condonation 
can  be  made  only  after  the  cause  of  divorce  has  become  com- 
olete,  as  to  the  acts  complained  of.     [In  effect  July  1,  1874.] 
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§  120.  A  fraudulent  concealment  by  the  condonee  offsets 
eonstitnting  a  different  canse  of  dirorce  from  the  one  con- 
doned, and  existing  at  the  time  of  condonation,  avoids  such 
condonation. 

§  121.  Condonation  is  revoked,  and  the  original  cause  of 
divorce  revived : 

1.  When  the  condonee  commits  acts  constituting  a  like  or 
other  cause  of  divorce  ;  or, 

2.  When  the  condonee  is  guilty  of  great  conjugal  unkind 
ness,  not  amounting  to  a  cause  of  divorce,  but  sufficiently 
habitual  and  gross  to  show  that  the  conditions  of  condonation 
had  not  been  accepted  in  good  faith,  or  not  fulfilled. 

§  122.  Recrimination  is  a  showing  b^  the  defendant  of 
any  cause  of  divorce  against  the  plaintiff,  m  bar  of  the  plain 
tiff's  cause  of  divorce. 

§  123.  Condonation  of  a  cause  of  divorce,  shown  in  the 
answer  as  a  recriminatory  defence,  is  a  bar  to  such  defence, 
unless  the  condonation  be  revoked,  as  provided  in  section  one 
hundred  and  twenty-one,  or  two  years  have  elapsed  after  the 
condonation,  and  before  the  accruing  or  completion  of  the 
cause  of  divorce  against  which  the  recrimination  is  shown. 
[In  effect  July  1,  1874.] 

§  1 24.  A  divorce  must  be  denied  : 

1.  When  the  cause  is  adultery,  and  the  action  is  not  com- 
menced within  two  years  after  the  commission  of  the  act  of 
adultery,  or  after  its  discovery  by  the  injured  party  ;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the  action 
is  not  commenced  before  the  expiration  of  two  years  after  a 
pardon,  or  the  termination  of  the  period  of  sentence ; 

3.  In  all  other  cases  when  there  is  an  unreasonable  lapse  of 
time  before  the  conmiencement  of  the  action.  [In  effect  July 
1,  1874.] 

§  126.  Unreasonable  lapse  of  time  is  such  a  delay  in  corn- 
el encing  the  action  as  establishes  the  presumption  that  there 
has  been  connivance,  collusion,  or  condonation  of  the  offence, 
or  full  acquiescence  in  the  same,  with  intent  to  continue  the 
marriage  relation,  notwithstanding  the  commission  of  such 
offence. 

S  126.  The  presumptions  arising  from  lapse  of  time  may 


§§  127-136  HASBIAOB.  26 

be  rebutted  by  showing  reasonable  grounds  for  the  delay  in 
commencing  the  action. 

§  127.  There  are  no  limitations  of  time  for  commencing 
actions  for  divorce,  except  such  as  are  contained  in  section 
124. 

§  128.  A  divorce  must  not  be  granted  unless  the  plaintiff 
has  been  a  resident  of  the  State  for  six  months  next  preceding 
the  commencement  of  the  action. 

§  129.  In  actions  for  divorce  the  presumption  of  law,  that 
the  domicile  of  the  husband  is  the  domicile  of  the  wife,  does 
not  apply.  After  separation,  each  may  have  a  separate  domi- 
cile, depending  for  proof  upon  actual  residence,  and  not  upon 
legal  presumptions. 

§  130.  No  divorce  can  be  granted  upon  the  default  of  the 
defendant,  or  upon  the  uncorroborated  statement,  admission, 
or  testimony  of  the  parties,  or  upon  any  statement  or  finding 
of  fact  made  by  a  referee ;  but  the  court  must,  in  addition  to 
any  statement  or  finding  of  the  referee,  require  proof  of  the 
facts  alleged,  and  such  proof,  if  not  taken  before  the  court, 
must  be  upon  written  questions  and  answers.  [In  effect  July 
1,1874.]    49Cal.94.  ^ 

ARTICLE  IV. 

OENERAIi  PROVISIONS. 

GwmON  136.  Relief  may  be  adjudged,  where  separation  is  denied. 

137.  Expense  of  action,  alimony. 

138.  Orders  respecting  custody  of  children. 

139.  Support  of   wife  and  children   on  divorce  or  sepoxation 

granted  to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Covtrt  shall  resort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  support,  court  may  withhold  allowance. 
148.  Community  and  separate  property  may  be  subjected  to  sup- 
port and  educate  children. 

144.  Legitimacy  of  issue. 

145.  Same. 

146.  Disposition  of  community  property  on  divorce. 

147.  How  disposed  of  when  divorce  rendered  on  adultery. 

148.  Such  an  action  subject  to  revision  on  appeal. 

§  136.  Though  judgment  of  divorce  is  denied,  the  court 
naay,  in  an  action  for  divorce,  provide  for  the  maintenance 
pf  the  wife  and  her  children,  or  anj  of  them,  by  the  hus- 
band. 
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§  137.  While  an  action  for  divorce  is  pending  the  conrt 
may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife  to  support  herself  6t 
her  children,  or  to  prosecute  or  defend  the  action.  When  the 
husband  wilfully  deserts  the  wife,  she  may,  without  applying 
for  a  divorce,  maintain  in  the  Superior  Court  an  action  against 
him  for  permanent  support  and  maintenance  of  herself  or  of 
herself  and  children.  During  the  pendency  of  such  action  the 
court  may,  in  its  discretion,  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  for  the  prosecution  of  the  action 
and  for  support  and  maintenance,  and  executions  may  issue 
therefor  in  the  discretion  of  the  court.  The  final  judgment  in 
Buch  action  may  be  enforced  by  the  court  by  such  order  or 
orders  as  in  its  discretion  it  may  from  time  to  time  deem  nec- 
essary, and  such  order  or  orders  may  be  varied,  altered,  or 
revoked  at  the  discretion  of  the  court.  [In  effect  April  6, 
1880.] 

§  138.  In  an  action  for  divorce  the  court  may,  before  or 
after  judgment,  give  such  direction  for  the  custody,  care,  and 
education  of  the  children  of  the  marriage  as  may  seem  nec- 
essary or  proper,  and  may  at  any  time  vacate  or  modify  the 
same. 

§  139.  Where  a  divorce  is  granted  for  an  offence  of  the 
husband,  the  court  may  compel  him  to  provide  for  the  main- 
tenance of  the  children  of  the  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  court  may  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively  ;  and 
the  court  may,  from  time  to  time,  modify  its  orders  in  these 
respects. 

§  140.  The  court  may  require  the  husband  to  give  reason- 
able security  for  providing  maintenance  or  making  any  pay- 
ments required  under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  appointment  of  a  receiver,  or  by  any 
other  remedy  applicable  to  the  case. 

§  141.  In  executing  the  five  preceding  sections  the  court 
mast  resort : 

1.  To  the  community  property ;  then, 

2.  To  the  separate  property  of  the  husband. 

§  142.  When  the  wife  has  either  a  separate  estate,  or 
*here  is  community  property  sufficient  to  give  her  alimony 
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or  a  proper  support,  the  court,  in  its  discretion,  may  withhold 
any  allowance  to  her  out  of  the  separate  property  of  the  hus- 
band. 

§  143.  The  community  property  and  the  separate  property 
may  be  subjected  to  the  support  and  education  of  the  children 
in  such  proportions  as  the  court  deems  just. 

§  144.  When  a  divorce  is  granted  for  the  adultery  of  the 
husband,  the  le^^itimacy  of  children  of  the  marriage  begotten 
of  the  wife  before  the  commencement  of  the  action  is  not 
affected. 

§  146.  When  a  divorce  is  granted  for  the  adultery  of  the 
wife,  the  legitimacy  of  children  begotten  of  her  before  the 
commission  of  the  adultery  is  not  affected ;  but  the  legitimacy 
of  other  children  of  the  wife  may  be  determined  by  the  court, 
upon  the  evidence  in  the  case. 

§  146.  In  case  of  the  dissolution  of  the  marriage  by  the 
decree  of  a  court  of  competent  jurisdiction,  the  community 
property  and  the  homestead  shall  be  assigned  as  follows : 

1.  If  the  decree  be  rendered  on  the  ground  of  adultery  or 
extreme  cruelty,  the  community  property  shall  be  assigned  to 
the  respective  parties  in  such  proportions  as  the  court,  from 
all  the  facts  of  the  case,  and  the  condition  of  the  parties  may 
deem  just. 

2.  If  the  decree  be  rendered  on  any  other  ground  than  that 
of  adultery  or  extreme  cruelty,  the  community  property  shall 
be  equally  divided  between  the  parties. 

3.  If  a  homestead  has  been  selected  from  the  community 
property,  it  may  be  assigned  to  the  innocent  party,  either 
absolutely,  or  for  a  limited  period,  subject,  in  the  latter  case, 
to  the  future  disposition  of  the  court,  or  it  may,  in  the  discre- 
tion of  the  court,  be  divided,  or  be  sold  and  the  proceeds 
divided. 

4.  If  a  homestead  has  been  selected  from  the  separate  prop- 
erty of  either,  it  shall  be  assigned  to  the  former  owner  of  such 
property,  subject  to  the  power  of  the  court  to  assign  it  for  a 
Umited  period  to  the  innocent  party.    [In  effect  July  I,  1874.] 

47  Cal.  146. 

§  147.  The  court,  in  rendering  a  decree  of  divorce,  must 
inake  such  order  for  the  disposition  of  the  community  prop- 
erty, and  of  the  homestead,  as  in  this  chapter  provided,  and, 
whenever  necessary  for  that  purpose,  may  order  a  partition  or 
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sale  of  the  property  and  a  division  or  other  dlspofiition  of  the 
proceeds.     [In  effect  Julj  1,  1874.] 
47  Gal.  147. 

§  148.  The  disposition  of  the  community  property,  and 
of  the  homestead,  as  above  provided,  is  subiect  to  revision  on 
appeal  in  all  particulars,  including  those  which  are  stated  to 
be  in  the  discretion  of  the  court.     [In  effect  July  1,  1874.] 

CHAPTER  in. 

HUSBAND  AND  WIFE. 

BlonoN  155   Mutual  obligations  of  husband  and  wife. 

156.  Rights  of  liusband,  as  liead  of  family. 

157.  Tn  other  respects  their  interests  separate. 

158.  Husband  and  wife  may  make  contracts. 

159.  Uow  far  may  impair  their  legal  obligations. 

160.  Consideration  for  agreement  of  separation. 

161.  May  be  joint  tenants,  &c. 

162.  Separate  property  of  the  wife. 

163.  Separate  property  of  the  husband. 

164.  Community  property. 

166.  Inventory  of  separate  property  of  wife. 

166.  Filing  inventory  notice  of  wife's  title, 

167.  Wife  not  competent  to  contract  for  payment  of  money. 

168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

169.  Earnings  of  wife,  when  living  separate,  separate  property. 

170.  Liability  for  debts  of  wife  contracted  before  marriage. 

171.  Wife's  property  not  liable  for  debts  of  the  husband,  but  U» 

ble  for  her  own  debts. 

172.  Power  of  the  husband  over  community  property. 

173.  Courtesy  and  dower  not  idlowed. 

174.  Support  of  wife. 

175.  Husband  not  liable  when  abandoned  by  wife. 

176.  When  wife  must  support  husband. 

177.  Rights  of  husband  and  wife  governed  by  what. 

178.  Marriage  settlement  contracts,  how  executed. 

179.  To  be  acknowledged  and  recorded. 

180.  Effect  of  recording. 

181.  Minors  may  make  marriage  settlements. 

§  155.  Husband  and  wife  contract  towards  each  other  obli- 
gatioDS  of  mutual  respect,  fidelity,  and  support. 

§  156.  The  husband  is  the  head  of  the  family.  He  may 
choose  any  reasonable  place  or  mode  of  living,  and  the  wire 
must  conform  thereto. 

§  157.  Neither  husband  nor  wife  has  any  interest  in  the 
property  of  the  other,  but  neither  can  be  excluded  from  the 
utber's  dwelling. 
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§  168.  Either  husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might  if  ud married ;  subject, 
in  transactions  between  themselves,  to  the  general  rules  which 
control  the  actions  of  persons  occupying  confidential  relations 
with  each  other,  as  defined  by  the  Title  on  Trusts. 

§  169.  A  husband  and  wife  cannot,  by  any  contract  with 
each  other,  alter  their  legal  relations,  except  as  to  property, 
and  except  that  they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  make  provision  for  the  support  of  either 
of  them  and  of  their  children  during  such  separation.  [In 
effect  July  1,  1874.] 

§  1 60.  The  mutual  consent  of  the  parties  is  a  sufficient  con- 
sidefation  for  such  an  agreement  as  is  mentioned  in  the  last 
section. 

§  161.  A  husband  and  wife  may  hold  property  as  joint  ten- 
ants, tenants  in  common,  or  as  community  property. 

§  162.  All  property  of  the  wife,  owned  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is  her  sepa- 
rate property.  The  wife  may,  without  the  consent  of  her  hus- 
band, convey  her  separate  property. 

49  Cal.  162. 

§  163.  All  property  owned  by  the  husband  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  de- 
scent, with  the  rents,  issues,  and  profits  thereof,  is  his  separate 
property. 

§  164.  All  other  property  acquired  after  marriage,  by  either 
husband  or  wife,  or  toth,  is  community  property. 

§  166.  A  full  and  complete  inventory  of  the  separate  per- 
sonal property  of  the  wife  may  be  made  out  and  signed  by 
her,  acknowledged  or  proved  in  the  manner  required  by  law 
for  the  acknowledgment  or  proof  of  a  grant  of  real  property 
by  an  unmarried  woman,  and  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  the  parties  reside. 

§  166.  The  filing  of  the  inventory  in  the  recorder's  ofBce  is 
notice  and  prima  facie  evidence  of  the  title  of  the  wife.  TIii 
effect  July  1,  1874.] 
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§  167.  The  property  of  the  community  is  not  liable  for  the 
contracts  of  the  wife,  made  after  marriage,  unless  secured  by 
a  pledge  or  mortgage  thereof  executed  by  the  husband.  [In 
effect  July  1,  187471 

§  168.  The  earnings  of  the  wife  are  not  liable  for  the  debts 
of  the  husband. 

§  169.  The  earnings  and  accumulations  of  the  wife,  and  of 
her  minor  children  living  with  her  or  in  her  custody,  while  she 
is  living  separate  from  her  husband,  are  the  separate  property 
of  the  wife. 

§  1 70.  The  separate  property  of  the  husband  is  not  liable 
for  the  debts  of  the  wife  contracted  before  the  marriage. 

§  171.  The  separate  property  of  the  wife  is  not  liable  for 
the  debts  of  her  husband,  but  is  liable  for  her  own  debts,  con- 
tracted before  or  after  marriage. 

>( 
§  172.  The  husband  has  the  management  and  control  of 
the  community  property,  with  the  like  absolute  power  of  dis- 
position (other  than  testamentary)  as  he  has  of  his  separate 
estate. 

§  173.  No  estate  is  allowed  the  husband  as  tenant  by  cour- 
tesy upon  the  death  of  his  wife,  nor  is  any  estate  in  dower 
allotted  to  the  wife  upon  the  death  of  her  husband. 

§  1 74.  If  the  husband  neglect  to  make  adequate  provision 
for  the  support  of  his  wife,  except  in  the  cases  mentioned  in 
the  next  section,  any  other  person  may,  in  good  faith,  supply 
her  with  articles  necessary  for  her  support,  and  recover  the 
reasonable  value  thereof  from  the  husband.  [In  effect  July  1, 
1874.] 

§  175.  A  husband  abandoned  by  his  wife  is  not  liable  for 
her  support  until  she  offers  to  return,  unless  she  was  justified, 
by  his  misconduct,  in  abandoning  him ;  nor  is  he  liable  for  her 
support  when  she  is  living  separate  from  him,  by  agreement, 
unless  such  support  is  stipulated  in  the  agreement.  [In  effect 
July  1, 1874.] 

§  176.  The  wife  must  support  the  husband,  when  he  has 
%ot  deserted  her,  out  of  her  separate  property,  when  he  has  no 
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separate  property,  and  there  is  no  community  property,  and 
he  is  unable,  from  infirmity,  to  support  himself.  [In  effect 
July  1,  1874.] 

§  177.  The  property  rights  of  husband  and  wife  are  goy- 
emed  b^  this  chapter,  unless  there  is  a  marriage  settlement 
contaimng  stipulations  contrary  thereto. 

§  178.  All  contracts  for  marriage  settlements  most  be  in 
wilting,  and  executed  and  acknowledged  or  proved  in  likd 
manner  as  a  grant  of  land  is  required  to  be  executed  and 
acknowledged  or  proved. 

§  179.  When  such  contract  is  acknowledged  or  proved,  it 
must  be  recorded  in  the  office  of  the  recorder  of  every  county 
in  which  any  real  estate  may  be  situated  which  is  granted  or 
affected  by  such  contract. 

fiecorder  muBt  record.   Pol.  Code,  §  4285. 

§  180.  The  recording  or  non-recording  of  such  contract  has 
a  like  effect  as  the  recording  or  non-recording  of  a  grant  of 
real  property. 

§  181.  A  minor  capable  of  contracting  marriage  may  make 
a  valid  marriage  settlement. 

Married  women  may  become  sole  traders,  &o.  Code  Civ.  Proo.  §  1811- 
182L 


TITLE  II. 

PARENT  AND   CHILD. 

Chapter  I.  By  Birth,  §§  193-215. 

II.  By  Adoption,  §§  221-230. 


CHAPTER  I. 
CHILDREN  BY  BIRTH. 

BlOTXON  193.  Legitimacy  of  children  bom  in  wedlock. 

194.  Legitimacy  of  children  bom  out  of  wedlcek. 

195.  Who  may  dispute  the  legitimacy  of  a  child. 

196.  Obligation  of  parents  for  the  support  and  education  of  tlMilr 

cMldren. 

197.  Custody  of  legitimate  child. 


.«^ 
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SwmoH  198.  Hnsband  and  wife  liTing  separate,  neither  to  have  gnperior 
right  to  custody  of  children. 
190.  When  husband  or  wife  may  bring  action  for  the  ezclnsiTe 
control  of  children.    Decree  in  such  cases. 

200.  Custody  of  an  illegitimate  child. 

201.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child. 
203   Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Bemedy  when  a  parent  dies  without  proTiding  for  the  sup- 

port  of  his  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

207.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child 

208.  When  a  parent  is  not  liable  for  support  furnished  his  child. 

209.  Husband  not  bound  for  the  support  of  his  wife's  children 

by  a  former  marriage. 

210.  Compensation  and  support  of  adult  child. 

211.  Parent  may  relinquish  services  and  custody  of  child 

212.  Wages  of  minors. 

213.  Right  of  parent  to  determine  the  residence  of  child. 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor  chil- 

dren. 

215.  Child  legitimized  by  marriage  of  parents 

§  193.  All  children  bom  in  wedlock  are  presumed  to  be 
Intimate. 

§  194.  All  children  of  a  woman  who  has  been  married, 
bom  within  ten  months  after  the  dissolution  of  the  marriage, 
are  presumed  to  be  legitimate  children  of  that  marnage.  [In 
effect  July  1,  1874.] 

§  195.  The  presumption  of  legitimacy  can  be  disputed 
only  by  the  husband  or  wife,  or  the  descendant  of  one  or  both 
of  them.  Illegitimacy,  in  such  case,  may  be  proved  like  any 
other  fact. 

§  196.  The  parent  entitled  to  the  custody  of  a  child  must 
give  him  support  and  education  suitable  to  his  circumstances. 
If  the  support  and  education  which  the  father  of  a  legitimate 
child  is  able  to  give  are  inadequate,  the  mother  must  assist 
Um  to  the  extent  of  her  ability, 

§  197.  The  father  of  a  legitimate  unmarried  minor  child 
is  entitled  to  its  custody,  services,  and  earnings  j  but  he  can- 
not transfer  such  custody  or  services  to  any  other  person,  ex- 
cept the  mother,  without  her  written  consent,  unless  she  has 

deserted  him,  or  is  living  separate  from  him  by  agreement. 
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If  the  father  be  dead,  or  be  unable,  or  refuse  to  take  the  cus- 
tody, or  has  abandoned  his  family,  the  mother  is  entitled 
thereto.    [In  effect  July  1,  1874.] 

§  198.  The  husband  and  father,  as  such,  has  no  rights 
superior  to  those  of  the  wife  and  mother,  in  regard  to  the  care, 
custody,  education,  and  control  of  the  children  of  the  mar- 
riage, while  such  husband  and  wife  live  separate  and  apart 
from  each  other. 

§  199.  Without  application  for  a  divorce,  the  husband  or 
the  wife  may  bring  an  action  for  the  exclusive  control  of  the 
children  of  the  marriage;  and  the  court  may,  during  the 
pendency  of  such  action,  or  at  the  final  hearing  thereof,  or  af- 
terwards, make  such  order  or  decree  in  regard  to  the  support, 
care,  custody,  education,  and  control  of  the  children  of^the 
maiTiage,  as  may  be  just,  and  in  accordance  with  the  natural 
rights  of  the  parents  and  the  best  interests  of  the  children,  and 
may  at  any  time  thereafter  amend,  vary,  or  modify  such  order 
or  decree,  as  the  natural  rights  and  the  interests  of  the  par- 
ties, including  the  children,  may  require. 

§  200.  The  mother  of  an  illegitimate  unmarried  minor  is 
entitled  to  its  custody,  services,  and  earnings. 

§  201.  The  proper  court  may  direct  an  allowance  to  be 
made  to  the  parent  of  a  child,  out  of  its  property,  for  its  past 
or  future  support  and  education,  on  such  conditions  as  may 
be  proper,  wnenever  such  direction  is  for  its  benefit. 

§  202.  The  parent,  as  such,  has  no  control  over  the  prop- 

SfcTty  of  the  child. 

§  203.  The  abuse  of  parental  authority  is  the  subject  of 
judicial  cognizance  in  a  civil  action  brought  by  the  child,  or 
by  its  relative  within  the  third  degree,  or  by  the  supervisors 
01  the  county  where  the  child  resides ;  and  when  the  abuse  is 
established,  the  child  may  be  freed  from  the  dominion  of  the 
parent,  and  the  duty  of  support  and  education  enforced. 

Omission  to  supply  a  child  with  necessaries  is  a  misdemeanor,  and  de- 
sertion is  punished  by  imprisonment.    Penal  Code,  §§  270,  271. 

§  204.  The  authority  of  a  parent  ceases: 
1.  Upon  the  appointnient,  by  a  court,  of  a  guardian  of  the 
person  of  a  child; 
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2.  Upon  the  marriage  of  the  child ;  or 

3.  Upon  its  attaining  majority. 

§  205.  If  a  parent  chargeable  with  the  support  of  a  child 
dies,  leaving  it  chargeable  to  the  county,  and  leaving  an  estate 
snfScient  for  its  support,  the  supervisors  of  the  county  may 
claim  provision  for  its  support  from  the  parent's  estate  by 
civil  action,  and  for  this  purpose  may  have  the  same  remedies 
as  any  creditors  against  that  estate,  and  against  the  heirs, 
devisees,  and  next  of  kin  of  the  parent. 

§  206.  It  is  the  duty  of  the  father,  the  mother,  and  the 
children  of  any  poor  person  who  is  unable  to  maintain  himself . 
by  work,  to  mamtain  such  person  to  the  extent  of  their  abil- 
ity.   The  promise  of  an  adult  child  to  pay  for  necessaries  pre- 
viously furnished  to  such  parent  is  binding. 

§  207.  If  a  parent  neglects  to  provide  articles  necessary 
for  his  child  who  is  under  his  charge,  according  to  his  cir- 
cumstances, a  third  person  may  in  good  faith  supply  such  nec- 
essaries, and  recover  the  reasonable  value  thereof  from  the 
parent. 

§  208.  A  parent  is  not  bound  to  compensate  the  other  par- 
ent, or  a  relative,  for  the  voluntary  support  of  his  child,  with- 
out an  agreement  for  compensation,  nor  to  compensate  a 
stranger  for  the  support  of  a  child  who  has  abandoned  the 
parent  without  just  cause. 

§  209.  A  husband  is  not  bound  to  maintain  his  wife's  chil- 
dren by  a  former  husband ;  but  if  he  receives  them  into  his 
famUy  and  supports  them,  it  is  presumed  that  he  does  so  as  a 
parent ;  and,  where  such  is  the  case,  they  are  not  liable  to  him 
for  their  support,  nor  he  to  them  for  their  services. 

§  210.  Where  a  child,  after  attaining  majority,  continues 
to  serve  and  to  be  stipported  by  the  parent,  neither  party  is 
entitled  to  compensation,  in  the  absence  of  an  agreement 
therefor. 

§  211.  The  parent,  whether  solvent  or  insolvent,  may  re- 
linquish to  the  child  the  right  of  controlling  him  and  receiv- 
ing his  earnings.  Abandonment  by  the  parent  is  presumptive 
•vixience  of  such  relinquishment. 
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§  212.  The  wages  of  a  minor  employed  in  service  may  be 
paid  to  him  until  the  parent  or  guardian  entitled  thereto  gives 
the  employer  notice  that  he  claims  such  wages.  [In  effect 
July  1,  1874.] 

§  213.  A  parent  entitled  to  the  custody  of  a  child  has  a 
right  to  change  his  residence,  subject  to  the  power  of  the 
proper  court  to  restrain  a  removal  which  would  prejudice  the 
rights  or  welfare  of  the  child. 

§  214.  When  a  husband  and  wife  live  in  a  state  of  sepa- 
ration, without  being  divorced,  any  court  of  competent  juris- 
diction, upon  application  of  either,  if  an  inhabitant  of  this 
State,  may  inquire  into  the  custody  of  any  unmarried  minor 
child  of  the  marriage,  and  may  award  the  custody  of  such  child 
to  either,  for  such  time  and  under  such  regulations  as  the  case 
may  require.  The  decision  of  the  court  must  be  guided  by 
the  rules  prescribed  in  section  246. 

See  Act  of  March  7, 1874,  Belatiye  to  Orphaxis  and  Abandoned  Children 
Appendix,  pp. 

§  215.  A  child  bom  before  wedlock  becomes  legitimate  by 
the  subsequent  marriage  of  its  parents.    [In  effect  July  1, 

1874.] 

Child  stealing  is  punished  by  §  278  of  the  Penal  Code,  and  abortion,  or 
submitting  to  attempted  abortion,  by  imprisonment  of  from  one  to  five 
years,  §§  274,  275. 


CHAPTER  IL 
ADOPTION. 


SaonoN  221.  Child  may  be  adopted. 

222.  Who  may  adopt. 

223.  Consent  of  wife  necessary. 

224.  Consent  of  child's  parents. 

225.  Consent  of  child. 

226.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  Effect  on  former  relations  of  child. 

230.  Adoption  of  illegitimate  chUd. 

§  221.  Any  minor  child  may  be  adopted  by  any  adult  per 
son,  in  the  cases  and  subject  to  the  rules  prescribed  in  this 
ehapter. 
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§  222.  The  person  adopting  a  child  must  be  at  least  ten 
jrears  older  than  the  person  adopted.     [In  effect  July  1, 1874.] 

§  223.  A  married  man,  not  lawfully  separated  from  his 
wife,  cannot  adopt  a  child  without  the  consent  of  his  wife ; 
nor  can  a  married  woman,  not  thus  separated  from  her  hus- 
band, without  his  consent,  provided  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  consent.  [In  effect  July 
1, 1874.] 

§  224.  A  legitimate  child  cannot  be  adopted  without  the 
consent  of  its  parents,  if  living,  nor  an  illegitimate  child  with- 
out the  consent  of  its  mother,  if  living,  except  that  consent  is 
not  necessary  from  a  father  or  mother  deprived  of  civil  rights, 
or  adjudged  guilty  of  adultery,  or  of  cruelty,  and  for  either 
cause  divorced,  or  adjudged  to  be  a  habitual  drunkard,  or  who- 
has  been  judicially  deprived  of  the  custody  of  the  child  on 
account  of  cruelty  or  neglect. 

§  225.  The  consent  of  a  child,  if  over  the  age  of  twelve 
years,  is  necessary  to  its  adoption. 

§  226.  The  person  adopting  a  child,  and  the  child  adopted, , 
and  the  other  persons,  if  within  or  residents  of  this  State, 
whose  consent  is  necessaiy,  must  appear  before  the  judge  of 
the  Superior  Court  of  the  county  where  the  person  adopting 
resides,  and  the  necessary  consent  must  thereupon  be  signed 
and  an  agreement  be  executed  by  the  person  adopting,  to  the 
effect  that  the  child  shall  be  adopted  and  treated  in  all  re- 
spects as  his  own  lawful  child  should  be  treated.  If  the  per- 
sons whose  consent  is  necessary  are  not  within  or  are  not  res- 
idents of  this  State,  then  their  written  consent,  duly  proved 
or  acknowledged,  according  to  sections  eleven  hundred  and 
eighty-two  and  eleven  hundred  and  eighty-three  of  this  Code, 
shall  be  filed  in  said  Superior  Court  at  the  time  of  the  appli- 
cation for  adoption.     [In  effect  April  5,  1880.] 

§  227.  The  judge  must  examine  all  persons  appearing 
before  him  pursuant  to  the  last  section,  each  separately,  and 
t  satisfied  that  the  interests  of  the  child  will  be  promoted  by 
the  adoption,  he  must  make  an  order  declaring  that  the  child 
shall  thenceforth  be  regarded  and  treated  in  all  respects  as 
the  child  of  the  person  adopting. 
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f  228.  A  child,  when  adopted,  may  take  the  family  name 
of  the  person  adopting.  After  adoptiuri,  the  two  shall  8astain 
towards  each  other  the  legal  relation  of  parent  and  chili,  and 
have  all  the  riglits  and  he  subject  to  all  the  duties  of  thvt  rela- 
tion.    [In  effect  July  1,  1874.J 

§  229.  The  parents  of  an  adopted  child  are,  from  the 
time  of  the  adoption,  relieved  of  all  parental  duties  towards, 
and  all  responsibih'ty  for,  the  child  so  adopted,  and  have  no 
right  over  it. 

§  230.  The  father  of  an  illegitimate  child,  by  pablicly 
acknowledging  it  as  his  own,  receiving  it  as  such,  with  the 
consent  of  his  wife,  if  he  is  married,  into  his  family,  aad  oth- 
erwise treating  it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it  as  such ;  and  such  child  is  thereupon  deemed  f(>i 
all  purposes  legitimate  from  the  time  of  its  birth.  The  for& 
going  provisions  of  this  chapter  do  not  apply  to  inch  ai 
adoption. 


TITLE  III. 
GUARDIAN  AND  WARD. 

BBmON236.  Go&rdian,  what. 

237.  Ward,  what. 

238.  Kinds  of  guardians. 

239.  General  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointment  by  parent. 

242.  No  person  g^uardian  of  estate  without  appohitnwat. 

243.  Appointment  by  court. 

244.  Same. 

245.  Jurisdiction. 

246.  Rules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 

250.  Relation  confidential. 

251.  Guardian  under  direction  of  court. 

252.  Death  of  a  joint  guardian. 

253.  Removal  of  guardian. 

254.  Guardian  appointed  by  parent,  how  anpersedad. 
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Sconov  255.  Gimrdiaii  appointed  by  court,  how  snpezMded 

256.  Released  by  ward. 

257.  Guardian's  dischax;^. 

258.  Insane  persons. 

§  236.  A  guardian  is  a  person  appointed  to  take  care  of 

the  person  or  property  of  another. 

§  237.  The  person  over  whom  or  over  whose  property  a 
gaardian  is  appointed,  is  called  his  ward. 

§238.  Guardians  are  either : 

1.  General;  or, 

2.  Special. 

§  239.  A  general  guardian  is  a  guardian  of  the  person 
or  of  all  the  property  of  the  ward  within  this  State,  or  of 
both. 

§  240.  Every  other  is  a  special  gaardian. 

§  24 1 .  A  guardian  of  the  person  or  estate,  or  of  both,  of 
a  child  born,  or  likely  to  be  born,  may  be  appointed  by  will 
or  by  deed,  to  take  effect  upon  the  death  oi  the  parent  ap- 
pointing : 

1.  If  the  child  be  legitimate,  by  the  father,  with  the  written 
consent  of  the  mother ;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent ; 

2.  If  the  child  be  illegitimate,  by  the  mother.  [In  effect 
July  1,  1874.] 

§  242.  No  person,  whether  a  parent  or  otherwise,  has  any 
power  as  guardian  of  property,  except  by  appointment  as 
hereinafter  provided. 

§  243.  A  guardian  of  the  person  or  property,  or  both,  of 
a  person  residing  in  this  State,  who  is  a  minor,  or  of  unsound 
mmd,  may  be  appointed  in  all  cases,  other  than  those  named 
in  section  two  hundred  and  forty-one,  by  the  Superior  Court, 
as  provided  in  the  Code  of  Civil  Procedure.  [In  effect  April 
5,  1880.] 

§  244.  A  guardian  of  the  property  within  this  State  of  a 
person  not  residing  therein,  who  is  a  minor,  or  of  unsound 
mind,  ma?  be  appointed  by  the  Superior  Court.  [In  effect 
April  5,  1880.] 
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§  245.  In  all  cnses  the  court  making  tlie  appointment  oi 
ft  guardian  has  exclusive  jurisdiction  to  control  him. 

§  246.  In  awarding  the  custody  of  a  minor,  or  in  appoint- 
ing a  general  guflrdian,  the  court  or  officer  is  to  be  guided  by 
the  following  considerations  : 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child 
in  respect  to  its  temporal  and  its  mental  and  moral  welfare; 
and  if  the  child  be  of  a  sufficient  age  to  form  an  intelligent 
preference,  the  court  may  consider  that  preference  in  deter- 
mining the  question. 

2.  As  between  parents  adversely  claiming  the  custody  or 
guardianship,  neither  parent  is  entitled  to  it  as  of  right ;  but, 
other  things  being  equal,  if  the  child  be  of  tender  years,  it 
should  be  given  to  the  mother ;  if  it  be  of  an  age  to  require 
education  and  preparation  for  labor  or  business,  then  to  the 
father. 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other 
respects,  preference  is  to  be  given  as  follows : 

1.  To  a  parent; 

2.  To  one  who  was  indicated  by  the  wishes  of  a  deceased 
parent ; 

S.  To  one  who  already  stands  in  the  position  of  a  trustee 
of  a  fund  to  be  applied  to  the  child's  support ; 

4.  To  a  relative.     [In  effect  July  1,  1874.] 

See  §  214. 

§  247.  A  guardian  appointed  by  a  court  has  power  over 
the  person  and  property  of  the  ward,  unless  otherwise  or- 
dered. 

§  248.  A  guardian  of  the  person  is  charged  with  the  cus- 
tody of  the  ward,  and  must  look  to  his  support,  health,  and 
education.  He  may  fix  the  residence  of  the  ward  at  any  place 
within  the  State,  but  not  elsewhere,  without  permission  of  the 
court. 

§  249.  A  guardian  of  the  property  must  keep  safely  the 
property  of  his  ward.  He  must  not  permit  any  unnecessary 
waste  or  destruction  of  the  real  property,  nor  make  any  sale 
of  such  property  without  the  order  of  the  Superior  Court,  but 
must,  so  far  as  it  is  in  his  power,  maintain  the  same,  with  its 
buildings  and  appurtenances,  out  of  the  income  or  other  prop- 
erty of  the  estate,  and  deliver  it  to  the  ward,  at  the  cloee  of 
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his  g^nardianship,  in  as  good  condition  as  he  received  it.     [In 
effect  April  5,  1880.] 

§  250.  The  relation  of  guardian  and  ward  is  confidential, 
and  ia  subject  to  the  provisions  of  the  Title  on  Trust. 

§  251.  In  the  management  and  disposition  of  the  person 
or  property-  committed  to  him,  a  guardian  may  be  regulated 
and  controlled  by  the  court. 

§  252.  On  the  death  of  one  of  two  or  more  joint  guai^ 
diaiis,  the  power  continues  to  the  survivor  until^a  further  ap- 
pointment is  made  by  the  court. 

§  253.  A  guardian  may  be  removed  by  the  Superior  Court 
for  any  of  the  following  causes  : 

1.  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  duties ; 

3.  For  incapacity  to  perform  its  duties ; 

4.  For  gross  immorality ; 

5.  For  having  an  interest  adverse  to  the  faithful  perform- 
ance of  his  duties  ; 

6.  For  removal  from  the  State  ; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency ; 
or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship.     [In  effect  April  5,  1880.] 

§  254.  The  power  of  a  guardian  appointed  by  a  parent  ia 
superseded : 

1.  By  his  removal,  as  provided  by  section  253  ; 

2.  By  the  solemnized  marriage  of  the  ward ;  or, 

3.  By  the  ward's  attaining  majority. 

§  255.  The  power  of  a  guardian  appointed  by  a  court  is 
aospended  only : 

1.  By  order  of  the  court ;  or, 

2.  If  the  appointment  was  made  solely  because  of  the 
•rard's  minority,  by  his  attaining  majority ;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by  the 
marriage  of  the  ward.    [In  effect  July  1,  1874.] 

§  256.  After  a  ward  has  come  to  his  majority,  he  may 
aettle  accounts  with  his  guardian,  and  give  him  a  release, 
irhich  is  valid  if  obtained  fairly  and  without  undue  influence. 
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§  257.  A  guardian  appointed  by  a  court  is  not  entitled  to 
bis  discharge  until  one  year  after  the  ward's  majority. 

§  268»  A  person  of  nnsound  mind  may  be  placed  in  an 
asylum  for  such  persons,  upon  the  order  of  the  Superior  Court 
of  the  county  in  which  he  resides,  as  follows  : 

1.  The  court  must  be  satisfied,  upon  examination  in  open 
court  and  in  the  presence  of  such  person,  from  the  testimony 
of  two  reputable  physicians,  that  such  person  is  of  unsound 
mind,  and  unfit  to  be  at  large ; 

2.  After  the  order  is  granted,  the  person  alleged  to  be  of 
unsound  min^,  his  or  her  husband  or  wife,  or  relative  to  the 
third  degree,  or  any  citizen,  may  demand  an  investigation  be- 
fore a  juiy,  which  must  be  conducted  in  all  respects  as  under 
an  inquisition  of  lunacy. 

As  to  appointraent,  rights,  and  powers  of  guardian  gee  Code  Civ 
Proc.  §§  1747-1809. 


TITLE  IV. 

MASTER  AND  SERVANT. 

SIOIIOR  204.  Minors  may  apprentice  themselves. 

265.  Consent  of  parents,  &c.,  requisite. 

266.  Written  consent. 

267.  Executors  may  bind. 

268.  Supervisors  may  bind  out. 

269.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  Indentures. 

271.  Indentures,  conditions  in. 

272.  Same. 

273.  I>epo8it  of  indentures. 

274.  Alien  minors. 

276.  Contract  under  preceding  section  to  be  acknowledged. 
276.  Causes  for  annulling  indentures. 

§  264.  Every  minor,  with  the  consent  of  the  persons  or  of- 
ficers hereinafter  mentioned,  may,  of  his  own  free  will,  bind 
himself,  in  writing,  to  serve  as  clerk,  apprentice,  or  servant, 
In  any  profession,  trade,  or  employment,  during  his  minority ; 
and  such  binding  shall  be  as  valid  and  effectual  as  if  such 
tninor  was  of  full  age  at  the  time  of  making  tlie  engagement 

Aiding  apprentice  to  run  away  a  misdemeanor.    Penal  Code,  §  646. 
See  Act  of  April  8  1876,  Relative  to  Apprentices,  Appendix,  pp. 
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§  265.    Such  consent  shall  he  criyen  : 

1.  By  the  father  of  the  minor.  If  he  be  dead,  or  be  not  of 
legal  capacity  to  give  his  consent,  or  if  he  shall  have  aban- 
doned or  neglected  to  provide  for  his  family,  and  such  fact  be 
certified  by  a  justice  of  the  peace  of  the  township  or  county, 
or  sworn  to  by  a  credible  witness,  and  such  certificate  or  affi- 
dayit  be  indorsed  on  the  indenture,  then  : 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of  legal 
capacity  to  give  such  consent  or  refusal,  then : 

3.  By  the  guardian  of  such  infant.  If  such  infant  haye  no 
parent  living,  or  none  in  a  legal  capacity  to  giye  consent^  and 
there  be  no  guardian,  then  : 

4.  By  the  supervisors  of  the  county,  or  any  two  justices  of 
the  peace,  or  the  judge  of  the  Superior  Court  of  the  county ; 

5.  If  such  minor  be  an  orphan,  under  the  care  and  control 
of  any  orphan  asylum  in  this  State,  then  by  the  board  of 
managers  thereof.     [In  effect  April  5,  1880.) 

§  266.  Such  consent  shall  be  signified  in  writing  by  the  per- 
son entitled  to  give  the  same,  by  certificate  at  the  end  o£  or 
indorsed  upon  the  indentures. 

§  267.  The  executors  of  any  last  will  of  a  parent  who  shall 
be  directed  in  such  will  to  bring  up  his  or  her  child  to  some 
trade  or  calling,  may  bind  such  child  to  service  as  a  clerk,  or 
apprentice,  in  like  manner  as  the  father  might  have  done  if 
living.  If  there  is  a  surviying  mother,  her  consent  also  is 
necessary . 

§  268.  The  supervisors  of  the  county  may  bind  out  minors 
who  are  or  shall  become  chargeable  to  such  county,  to  be 
clerks,  apprentices,  or  servants,  which  binding  shall  be  as  effect- 
ual as  if  such  minors  had  bound  themselves  with  the  consent 
of  their  father. 

§  269.  In  every  town  or  city  the  presiding  officer  of  the 
first  council  or  legislative  board  thereof,  if  there  be  more  than 
one,  or  any  public  officer  or  officers  appointed  to  proyide  for 
the  poor,  may  in  like  manner  bind  out  any  child  who,  or 
irhose  parents  are,  chargeable  to  any  such  town  or  city. 

§  270.  The  age  of  every  infant  so  bound  shall  be  inserted  in 
the  indentures,  and  shall  be  taken  to  be  the  true  age;  and 
Vheneyer  public  officers  are  authorized  to  execute  any  inden- 
lores,  or  their  consent  is  required  to  the  validity  of  the  same. 
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it  shall  be  their  duty  to  inform  themselves  fully  of  the  infant's 
age. 

§  271.  Every  sum  of  money  paid  or  agreed  for,  with  or  in 
relation  to  the  binding  out  of  any  clerk,  apprentice,  or  servant 
shall  be  inserted  in  the  indentures. 

§  272.  The  indenture  shall  also  contain  an  agreement,  on 
the  part  of  the  person  to  whom  such  child  shall  be  bound,  that 
he  will  cause  such  child  to  be  instructed  to  read  and  write, 
and  to  be  taught  the  general  rules  of  arithmetic,  or,  in  lieu 
thereof,  that  he  will  send  such  child  to  school  three  months  oi 
each  year  of  the  period  of  indenture. 

§  273.  The  counterpart  of  any  indenture  executed  by  any 
county,  or  city,  or  town  oflScers,  must  be  by  them  deposited  in 
the  office  of  the  county  clerk.     [In  effect  April  5,  1880.J 

§  274.  Any  minor,  capable  of  becoming  a  citizen  of  this 
State,  coming  from  any  other  country,  State,  or  Territory,  may 
bind  himself  to  service  until  his  majority,  or  for  any  shorter 
term.  Such  contract,  if  made  for  the  purpose  of  raising 
money  to  pay  his  passage,  or  for  the  payment  of  such  passage, 
may  be  for  the  term  of  one  year,  although  such  terra  may  ex- 
tend beyond  the  time  when  such  pereon  will  be  of  full  age,  but 
it  shall  in  no  case  be  for  a  longer  term. 

§  275.  No  contract  made  under  the  preceding  section  shall 
bind  the  servant,  unless  duly  acknowledged  by  the  minor,  be- 
fore some  public  magistrate  or  other  officer  authorized  to 
administer  oaths,  nor  unless  a  certificate,  showing  that  the 
same  was  made  freely,  on  private  examination,  be  indorsed 
upon  the  contract. 

§  276.  Such  indentures  of  apprenticeship  may  be  annnlled 
for: 

1.  Fraud  in  the  contract  of  indenture; 

2.  When  such  contract  is  not  made  or  executed  in  accord- 
ance with  the  provisions  of  this  title  ; 

3.  For  wilful  non-fulfilment,  by  such  master,  of  the  provi- 
sions of  such  indenture ; 

4.  Cruelty  or  maltreatment  of  such  apprentice  by  tlie  mas- 
ter. In  such  case,  the  apprentice  may  recover  for  his  ser 
rices. 


PAET  IV. 


CORPORATIONS. 

FlTUB  I.   GeKEBAL  PrOYISIONS  as  to  all  COSPOBATIOH8. 
§§  283-403. 
IL  Insurance  Corporations,  §§  414-448. 
HL  Railroad  Corporations,  §§  454-491. 
IV.  Street  Railroad  Corporations,  §§  497-511. 
V.  Wagon  Road  Corporations,  §§  512-523. 
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CHAPTER  I. 
B-OBMATION  OF  CORPOBATIOKS^ 

ARTICLE  I. 

0«A«OK8   OKFIKKO     AKD     HOW    OBO^IZED. 

-   ^.?S?^°pub^"-i  private  corporaUo»B. 

*^  "  Code  • 

-Kxlstin'g  corporations  not  affected. 

SSme  of  instrument  creating  corporation. 
Articles  of  incorporation,  what  to  contain- 
2»^  •    ^Iri^n  corporations  to  state  further  f«^*«,"^  *|^t  io  sign 
2^1'     gfve  corporators,  three  to  be  citizens  of  the  State,  w)     k 
5^^'  articles  and  acknowledge  the  same.  «„hflcril)ed  to 

X»^er!iiuisite  to  fiUng  articles.     Amounts  to  he  suhscnoea  w- 

^^lequtsfte  to  filing  articles  of  corporations  for  profit. 
^Jh  of  officer  to  subscription  of  stock  and  payment  of  tei. 

r«-*?*flirMticleB  with  county  clerk  and  secretary  of  state, 

»nd  receive  certificate.     Term  of  existence. 
.--•-.rtifled  copy  of  certificate  to  be  prima  facve  evidence 
^^So  are  members  and  who  stockholders  of  a  corporation. 
^T^jjea  member  dies  successor  to  be  elected.  ^ 
^^3,xiking  corporations  may  elect  to  have  capital  stock. 

^  OORPORATION  is  a  creature  of  the  law,  having 
5^3  and  duties  of  a  natural  person.  Being  created 
it   may  continue  for  any  length  of  time  which  the 

^^oTpoi^^i^^^s  are  either  pviblic  or  private.     Public 
^    ffcxe  formed  or  organized  for  the  government  of  a 
'    »^o  State ;  all  other  corporations  are  private.     [In 
^*      1874.] 


__^  i-ivate  corpkorations  may  be  formed  by  the  volan- 
.^  ^  ,*^*^i*-*^  ®^  ^^^  ^^*  ^^  more  persona  in  the  manner 
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piescribed  in  this  article.    A  majority  of  such  persons  must 
be  residents  of  this  State.     [In  effect  Jul/  1,  1874.] 

§  286.  Private  corporations  may  be  formed  for  any  pur- 
pose  for  which  individuals  may  lawfully  associate  themselves. 
[In  eflfect  July  1,  1874.] 

§  287.  Any  corporation  existing  on  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  seventy -three,  formed 
under  the  laws  of  this  State,  and  still  existing,  which  has  not 
already  elected  to  continue  its  existence,  under  the  provisions 
of  this  Code  applicable  thereto,  may,  at  any  time  hereafter, 
make  such  election  by  the  unanimous  vote  of  all  its  directors, 
or  such  election  may  be  made  at  any  annual  meeting  of  the 
stockholdersj  or  members,  or  at  any  meeting  called  by  the 
directors  expressly  for  considering  the  subject,  if  voted  by 
stockholders  representing  a  majority  of  the  capital  stock,  or 
by  a  majority  of  the  members,  or  may  be  made  by  the  direc- 
tors upon  the  written  consent  of  that  number  of  such  stock- 
holders or  members.  A  certificate  of  the  action  of  the  direc- 
tors, signed  by  them  and  their  secretary,  when  the  election  is 
made  by  their  unanimous  vote,  or  upon  the  written  consent  of 
the  stockholders  or  members,  or  a  certificate  of  the  proceed- 
ings of  the  meeting  of  the  stockholders  or  members,  when 
such  election  is  made  at  any  such  meeting,  signed  by  the 
chairman  and  secretary  of  the  meeting,  and  a  majority  of  the 
directors,  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  original  articles  of  corporation  are  filed,  and  a  cer- 
tified copy  thereof  must  be  filed  m  the  office  of  the  secretary 
of  state ;  and  thereafter  the  corporation  shall  continue  its  ex- 
istence under  the  provisions  of  this  Code  which  are  applicable 
thereto,  and  shall  possess  all  the  rights  and  powers,  and  be 
subject  to  all  the  obligations,  restrictions,  and  limitations  pre- 
scribed thereby.     [In  effect  July  1,  1874.] 

§  288.  No  corporation  formed  or  existing  before  twelve 
o'clock,  noon,  of  the  day  upon  which  this  Code  takes  effect,  b 
affected  by  the  provisions  of  I'art  IV.  of  Division  First  oi 
this  Code,  unless  such  corporation  elects  to  continue  its  ex 
istence  under  it  as  provided  in  section  287  ;  but  the  laws  un- 
der which  such  corporations  were  formed  and  exist  are  appli 
eable  to  all  such  corporations,  and  are  repealed^  subject  to  the 
provisions  of  this  section. 
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§  289.  The  instrument  by  which  a  private  corporation  is 
foimed  is  called  "  Articles  of  Incorporation. " 

§  290.  Articles  of  incorporation  mnst  be  prepared,  setting 
forth :  First,  the  name  of  the  incorporation.  Second,  the  pur- 
pose for  which  it  is  framed.  Third,  the  place  where  its  prin- 
cipal business  is  to  be  tmnsacted.  Fourth,  the  term  for  which 
it  is  to  exist,  not  exceeding  fifty  years.  Fifth,  the  number  of 
its  directoi-8  or  trustees,  which  shall  not  be  less  than  five  nor 
more  than  eleven,  and  the  names  and  residence  of  those  who 
are  appointed  for  the  first  year ;  provided,  that  the  corporate 
powers,  business,  and  property  oi  corporations  formed  or  to 
be  formed  for  the  purpose  of  erecting  and  managing  halls  and 
buildings  for  the  meetings  and  accommodation  of  several 
lodges  or  societies  of  any  benevolent  or  charitable  order  or 
organization,  and  in  connection  therewith  the  leasing  of  stores 
and  offices  in  such  building  or  buildings  for  other  purposes, 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 
less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization  ;  and  provided  also, 
that  at  any  time  during  the  existence  of  corporations  for 
profit,  other  than  those  of  the  character  last  herein  above  pro- 
vided for,  the  number  of  the  directors  may  be  increased  or  di- 
minished by  a  majority  of  the  stockholders  of  the  corporation, 
to  any  number  not  exceeding  eleven  nor  less  than  five,  who 
must  be  members  of  the  corporation,  whereupon  a  certificate, 
stating  the  number  of  directors,  must  be  filed,  as  provided  for 
in  section  two  hundred  and  ninety-six,  for  the  tiling  of  the 
original  articles  of  incorporation.  Sixth,  the  amount  of  its 
capital  stock,  and  the  number  of  shares  into  which  it  is  di 
viaed.  Seventh,  if  there  is  a  capital  stock,  the  amount  ac- 
tually subscribed,  and  by  whom.    [In  effect  April  16,  1880.] 

§  291.  The  articles  of  incorporation  of  any  railroad, 
wagon  road,  or  telegraph  organization  must  also  state  : 

1.  The  kind  of  road  or  telegraph  intended  to  be  con- 
structed. 

2.  The  place  from  and  to  which  it  is  intended  to  be  run,  and 
all  the  intermediate  branches  ; 

3.  The  estimated  length  of  the  road  or  telegraph  line  ; 

4.  That  at  least  ten  per  cent,  of  the  capital  stock  snb- 
scribed  has  been  paid  in  to  the  treasurer  of  the  intended  cor- 
poration. 
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§  292.  The  articles  of  incorporation  must  be  subscribed  bj 
five  or  more  persons,  a  majoiity  of  wKom  must  be  residents  of 
this  State,  and  acknowledged  by  each  before  some  officer  au- 
thorized to  take  and  certify  acknowledgments  of  conveyances 
of  real  property.     [In  effect  July  1,  1874.] 

§  293.  Each  intended  corporation  named  in  section  291, 
before  filing  articles  of  incorporation,  must  hare  actually  sub- 
ucribed  to  its  capital  stock,  for  each  mile  of  the  contemplated 
work,  the  following  amounts,  to  wit : 

1.  One  thousand  dollars  per  mile  of  railroads; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines ; 

3.  Three  hundred  dollars  per  mile  of  wagon  loads. 

§  294.  Before  the  articles  of  incorporation  of  any  corp<v 
ration  referred  to  in  the  preceding  section  are  filed,  there 
must  be  paid  for  the  benefit  of  the  corporation,  to  a  treasurer 
elected  by  the  subscribers,  ten  per  cent,  of  the  amount  sub- 
Bcribed. 

§  295.  Before  the  secretary  of  state  issues  to  any  such 
corporation  a  certificate  of  the  filing  of  articles  of  incorpora- 
tion, there  must  be  filed  in  his  office  an  affidavit  of  the  pres- 
ident, secretary,  or  treasurer  named  in  the  articles,  that  the 
required  amount  of  the  capital  stock  thereof  has  been  actually 
subscribed,  and  ten  per  cent,  thereof  actually  paid  to  a  treas- 
urer for  the  benefit  of  the  corporation. 

Signing  fictitious  namo  or  fraud  in  the  subscription  is  made  a  misde- 
meanor by  Penal  Code,  §  667. 

§  296.  Upon  filing  the  articles  of  incorporation  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  princi- 
pal business  of  the  company  is  to  be  transacted,  and  a  copy 
thereof,  certified  by  the  county  clerk,  with  the  secretary  of 
state,  and  the  affidavit  mentioned  in  the  last  section,  where 
such  affidavit  is  required,  the  secretary  of  state  must  issue  to 
the  corporation,  over  the  great  seal  of  the  State,  a  certificate  .*' 
that  a  copy  of  the  articles,  containing  the  required  statement 
of  facts,  has  been  filed  in  his  office;  and  thereupon  the  per- 
sons signing  the  articles,  and  their  associates  and  successors, 
shall  be  a  body  politic  and  corporate,  by  the  name  stated  in 
the  certificate,  and  for  the  term  of  fifty  years,  unless  it  is  in 
the  articles  of  incorporation  otherwise  stated,  or  in  this  Code 
otherwise  specially  provided.     [In  effijct  July  1,  1874.] 


S§  297-299       FORMATION   OF   COSl'ObATIONS.  50 

§  297.  A  copy  of  any  articles  of  incorporation  filed  in  pur- 
suance of  this  chapter,  and  certified  by  the  secretary  of  state, 
must  be  received  in  all  the  courts  and  other  places  asjnimi 
facie  evidence  of  the  fiax^ts  therein  stated.  [In  effect  Joly  1, 
1874.] 

§  298.  The  owners  of  shares  in  a  corporation  which  has  a 
capital  stock  are  called  stockholders.  If  a  corporation  has  no 
capital  stock,  the  corporators  and  their  successors  are  called 
nembers. 

§  299.    No  corporation  hereafter  formed  shall  purchase, 
locate,  or  hold  property  in  any  county  in  this  State,  without 
filing  a  copy  of  the  copy  of  its  articles  of  incorporation  filed 
in  the  oflice  of  the  secretary  of  state,  duly  certified  by  such 
secretary  of  state,  iji  the  office  of  the  county  clerk  of  the 
county  in  which  such  property  is  situated,  within  sixty  days 
after  such  purchase  or  location  is  made.    Every  corporation 
now  in  existence,  whether  formed  under  the  provisions  of  this 
Code  or  not,  must,  within  ninety  days  after  the  passage  of  this 
section,  file  such  certified  copv  of  the  copy  of  its  articles  of 
incorporation  in  the  office  of  the  county  clerk  of  every  county 
in  this  State  in  which  it  holds  any  property,  except  the  county 
where  the  original  articles  of  incorporation  are  filed ;  and  if 
any  corporation  hereafter  acquire  any  property  in  a  countj 
other  than  that  in  which  it  now  holds  property,  it  must,  within 
ninety  days  thereafter,  file  with  the  clerk  of  such  county  such 
certified  copy  of  the  copy  of  its  articles  of  incorporation.    The 
.copies  so  filed  with  the  several  county  clerks  and  certified 
copies  thereof  shall  have  the  same  force  and  effect  in  evidence 
as  would  the  originals.     Any  corporation  failing  to  comply 
with  the  provisions  of  this  section  shall  not  maintain  or  de- 
fend any  action  or  proceeding  in  relation  to  such  property,  its 
rents,  issues,  or  profits,  until  such  articles  of  incorporation, 
and  such  certified  copy  of  its  articles  of  incorporation,  and 
such  certified  copy  of  the  copy  of  its  articles  of  incorporation 
shall  be  filed  at  the  places  directed  by  the  general  law  and 
this  section ;  provided,  that  all  corporations  shall  be  liable  in 
damages  for  any  and  all  loss  that  may  arise  by  the  failure  of 
such  corporation  to  perform  any  of  the  foregoing  duties  within 
the  time  mentioned  in  this  section  ;  and  provided  yurtker,  that 
the  said  damages  may  be  recovered  in  an  action  brought  in 
any  court  of  this  State  of  competent  jurisdiction,  by  any  party 
or  parties  suffering  the  same.     [In  efiect,  April  23,  1880.] 
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§  300«  Every  corporation  that  has  been  or  may  be  created 
under  the  general  laws  of  this  State,  doing  a  banking  business 
therein,  and  which  has  no  capital  stock,  may  elect  to  have  a 
capital  stock,  and  may  issue  certificates  of  stock  therefor  in 
the  same  manner  as  corporations  formed  under  the  provisions 
of  Chapter  I.,  Article  I.,  of  the  Civil  Code,  relating  to  the 
formation  of  corporations  :  provided^  that  no  such  corporation 
6hall  use  or  convert  any  moneys  or  funds  theretofore  belong- 
ing to  it  or  under  its  control  into  capital  stock,  but  such  funds 
or  moneys  must  be  held  and  managed  only  for  the  purposes 
and  in  tte  manner  for  which  they  were  created.  Before  such 
change  is  made,  a  majority  of  the  members  of  such  corporation 
present  at  a  meeting  called  for  the  purpose  of  considering  the 
proposition  whether  it  is  best  to  have  a  capital  stock,  its 
amount,  and  the  number  of  shares  into  which  it  shall  be  di* 
vided,  must  vote  in  favor  of  having  a  capital  stock,  fix  the 
amount  thereof,  and  the  number  of  shares  into  which  it  shall 
be  divided.  Notice  of  the  time  and  place  of  holding  such  meet- 
ing and  its  object  must  be  given  by  the  president  of  such  cor- 
poration by  publication  in  some  newspaper  printed  and  pub- 
lished in  the  county,  or  city  and  county,  in  which  the  principal 
place  of  business  of  the  corporation  is  situated,  at  least  once  a 
week  for  three  successive  weeks  prior  to  the  holding  of  the 
meeting.  A  copy  of  the  proceedings  of  this  meeting,  giving  the 
nomber  of  persons  present,  the  votes  taken,  the  notice  calling 
the  meeting,  the  proof  of  its  publication,  the  amount  of  capital 
actually  subscribed,  and  by  whom,  all  duly  certified  by  the 
president  and  secretary  of  the  corporation,  must  be  filed  in  the 
offices  of  the  secretary  of  state  and  clerk  of  the  county  where 
the  articles  of  incorporation  are  filed.  Thereafter  such  corpo- 
ration is  possessed  of  all  the  rights  and  powers,  and  is  subject 
to  all  the  obligations,  restrictions,  and  limitations,  as  if  it  had 
been  originally  created  with  a  capital  stock.  And  provided, 
Jurther,  that  no  bank  in  this  State  shall  ever  pay  any  dividend, 
upon  so-called  guaranty  notes,  nor  upon  any  stock  except 
upon  the  amount  actually  paid  in  money  into  said  capital 
upon  such  stock,  and  any  payment  made  in  violation  of  thisi 
provision  shall  render  all  officers  and  directors  consenting  to 
the  same  jointly  and  severally  liable  to  the  depojil/f^a  tj  thv 
extent  thereof.     [In  effect  May  28,  1878.] 
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ARTICLE  II. 

BT-LAW8«  DIEECTOK8,  ELECTIONS,  AND  MBBTINGB. 

BiCTXON  301.  Adoption  of  by-laws,  when,  how,  and  by  whom. 
802.  Directors,  election  of,  &c. 
308.  By-laws  may  provide  for  what. 
804.  By-laws  recorded  and  how  amended. 
305.  How  many  and  who  to  be  directors. 
806.  Directors  must  be  elected  and  by-laws  adopted  at  first  meet 

ing.  . 

307.  Elections,  how  conducted. 

808.  Organization  of  board  of  directors,  &c. 

809.  Dividenas  to  be  made  from  surplus  profits. 

810.  Removal  from  office  of  directors,  &c. 

811.  Justice  of  the  peace  may  order  meeting  when. 

812.  Majority  of  stock  must  be  represented. 
818.  All  stock  may  be  represented  in  Totes. 

814.  Election  may  be  postponed. 

815.  Complaints  and  quo  warranto  regarding  elections. 

816.  False  certificate,  report,  or  notice  to  make  officers  liabl* 
317.  Meeting  by  consent  to  be  valid. 

818.  Proceedings  at  meeting  to  be  binding. 

819.  Meetings,  where  held. 

820.  Special  meetings,  how  called. 

§  801.  Every  corporation  formed  under  this  title  must, 
within  one  month  after  filing  articles  of  incorporation,  adopt  a 
Code  of  by-laws  for  its  government  not  inconsistent  with  the 
Constitution  and  laws  of  this  State.  The  assent  of  fitockhold- 
ers  representing  a  majority  of  all  the  sabsciibed  capital  stock, 
or  of  a  majority  of  the  members,  if  there  be  no  capital  stock, 
IS  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a  meet- 
ing called  for  that  purpose ;  and  in  the  event  of  such  meeting 
bein£  called,  two  weeks'  notice  of  the  same  by  advertisement 
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in  some  newspaper  published  in  the  county  in  which  the  prin- 
cipal place  of  business  of  the  corporation  is  located,  or  if  none 
is  published  therein,  then  in  a  paper  published  in  an  adjoining 
county,  must  be  j^iven  by  order  oi  the  acting  president.  The 
written  assent  of  the  holders  of  two  thirds  of  the  stock,  or  of 
two  thirds  of  the  members,  if  there  be  no  capital  stock,  shall 
be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for 
that  purpose.    [In  effect  July  1,  1874.] 

§  302.  The  directors  of  a  corporation  must  be  elected  an- 
nually by  the  stockholders  or  members,  and  if  no  provision  is 
made  in  the  by-laws  for  the  time  of  election,  the  election  must, 
be  held  on  the  first  Tuesday  in  June.  Notice  of  such  elec- 
tion must  be  given,  and  the  right  to  vote  deteimined  as  pre- 
scribed in  section  301 . 

§  303 •  A  corporation  may,  by  its  by-laws,  where  no  other- 
provision  is  specially  made,  provide  for : 

1.  The  time,  place,  and  manner  of  calling  and  conducting^ 
its  meetings ; 

2.  The  number  of  stockholders  or  members  constituting  a . 
quorum ; 

3.  The  mode  of  voting  by  proxy ; 

4.  The  time  of  the  annual  election  for  directors,  and  the 
mode  and  manner  of  giving  notice  thereof; 

5.  The  compensation  and  duties  of  officers ; 

6.  The  manner  of  election  and  the  tenure  of  office  of  all  offi- 
cers other  than  the  directors ;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceed-  • 
in^,  in  any  case,  one  hundred  dollars  for  any  one  offence.  [In^ 
effect  July  1,  1874.] 

§  304.  All  by-laws  adopted  must  be  certified  by  a  majonty 
of  the  directors  and  secretary  of  the  corporation,  and  copied i 
in  a  legible  hand  in  some  book  kept  in  the  office  of  the  cor-- 
poration,  to  be  kno^^^l  as  the  "  Book  of  By-laws,"  and  no  by- 
law shall  take  effect  until  so  copied,  and  the  book  shall  then 
be  open  to  the  inspection  of  the  public  during  office  hours  oi 
each  day  except  holidays.  The  by-laws  may  be  repealed  or 
«nriended,  or  new  by-laws  may  be  adopted,  at  the  annual  meet- 
ing-, or  at  any  other  meeting:  of  the  stockholders  or  members 
called  for  that  purpose  by  the  directors,  by  a  vote  represent- 
ing two  thirds  of  the  subscribed  stock,  or  by  two  thirds  of  the 
members,  or  the  power  to  repeal  and  amend  the  by-laws,  and 
ado|>t  new  by-laws,  may,  by  a  similar  voV,   at  any  such  meet 
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LJff,  be  delegated  to  the  board  of  directors.  The  power  wVen 
delegated  may  be  revoked  by  a  similar  vote  at  any  regular 
meeting  of  the  stockholders  or  members.  Whenever  any 
amendment  or  new  by-law  is  adopted,  it  shall  be  copied  in  the 
book  of  by-laws  with  the  original  by-laws,  and  immediately 
after  them,  and  shall  not  take  effect  until  so  copied.  If  any 
by-law  be  repealed,  the  fact  of  repeal,  with  the  date  of  the 
meeting  at  which  the  repeal  was  enacted,  shall  be  stated  in  the 
said  book,  and  until  so  stated,  the  repeal  shall  not  take  effect. 
[In  effect  July  1,  1874.] 

§  305.  The  corporate  powers,  business,  and  property  of 
all  coi*poration8  formed  under  this  tit'e  must  be  exercised, 
conducted,  and  controlled  by  a  board  of  not  less  than  five  nor 
more  than  eleven  directors,  to  be  elected  from  among  the 
holdera  of  stock,  or,  where  there  is  no  capital  stock,  then  from 
the  member^  of  such  corporations ;  except  that  corporations 
formed,  or  to  be  formed,  for  the  purpose  of  erecting  and  man- 
aging balls  and  buildings  for  the  meetings  and  accommodation 
of  sevei-al  lodges,  or  societies,  of  any  benevolent  or  charitable 
order,  or  organization,  and  in  connection  therewith,  the  leas- 
ing of  stores  and  offices  in  such  building  or  buildings,  for  other 
purposes,  the  corporate  powers,  business,  and  property  thereof 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 
less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  membera  of  such  order  or  organization.  A  majority  of  the 
directors  must  be,  in  all  cases,  citizens  of  this  State.  Directors 
of  corporations  for  profit  must  be  holders  of  stock  therein,  in 
an  amount  to  be  fixed  by  the  by-laws  of  the  corporation. 
Directors  of  all  other  corporations  must  be  members  thereof. 
Unless  a  quorum  is  present  and  acting,  no  business  performed, 
or  act  done,  is  valid,  as  against  the  corporation.  Whenever 
a  vacancy  occurs  in  the  office  of  director,  unless  the  by-laws 
of  the  corporation  otherwise  provide,  such  vacancy  must  be 
filled  by  an  appointee  of  the  board.  [In  effect  January  20, 
1876.] 

§  306.  At  the  first  meeting  at  which  the  by-laws  are  adopt- 
ed, or  at  such  subsequent  meeting  as  may  be  then  designated, 
directors  must  be  elected,  to  hold  their  offices  for  one  year, 
and  uutil  their  successors  are  elected  and  qualified.  [In  efiect. 
udlyl,  1874,] 

§  307.  All  elections  must  be  by  ballot,  and  every  stock- 
holder shall  have  the  right  to  vote  in  person  or  by  proxy  the 
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nnmber  of  shares  standing  in  his  name,  as  provided  in  section 
three  hundred  and  twelve  of  this  Code,  for  as  many  persons 
as  there  are  directors  to  be  elected,  or  to  cumulate  snid  shares 
and  give  one  candidate  as  many  votes  as  the  number  of  di- 
rectors multiplied  by  the  number  of  his  shares  of  stock  shall 
equal,  or  to  distribute  them  on  the  same  principle  among  as 
many  candidates  as  he  shall  think  fit.  Incorporations  having 
no  capital  stock,  each  member  of  the  corporation  may  cast  as 
many  votes  for  one  director  as  there  are  directors  to  be  elected, 
or  may  distribute  the  same  among  any  or  all  of  the  candi- 
dates. In  either  case,  the  directors  receiving  the  highest  num. 
ber  of  voles  shall  bo  declared  elected.  [In  effect  April  2, 
1878.] 

§  308.  Immediately  after  their  election,  the  directors  must 
organize  by  the  election  of  a  president,  who  must  be  one  of 
their  number,  a  secretary,  and  treasurer.  They  must  per- 
form the  duties  enjoined  on  them  by  law  and  the  by-laws  of 
the  corporation.  A  majority  of  the  directors  is  a  sufficient 
nnmber  to  form  a  board  for  the  transaction  of  business,  and 
every  decision  of  a  majority  of  the  directors  forming  such 
board,  made  when  duly  assembled,  is  valid  as  a  corporate  act 

§  309«  The  directors  of  corporations  must  not  make  divi- 
dends, except  for  the  surplus  profits  arising  from  the  business 
thereof ;  nor  must  they  divide,  withdraw,  or  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock ;  nor 
mnst  they  create  debts  beyond  their  subscribed  capital  stock, 
or  reduee  or  increase  the  capital  stock,  except  as  hereinafter 
specially  provided.  For  a  violation  of  the  provisions  of  this 
section,  the  directors  under  whose  administration  the  same 
may  hare  happened  (except  those  who  may  have  caused  their 
dissent  therefrom  to  be  entered  at  large  on  the  minutes  of  the 
directors  at  the  time,  or  were  not  present  when  the  same  did 
happen)  are,  in  their  individual  and  private  capacity,  jointly 
and  severally  liable  to  the  corporation,  and  to  the  creditors 
thereof,  in  the  event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  withdrawn,  paid  out,  or  reduced, 
or  debt  contracted  ;  and  no  statute  of  limitations  is  a  bar  to 
any  suit  against  such  directors  for  any  sums  for  which  they 
are  made  liable  by  this  section.  There  may,  however,  be  a 
iivision  and  distnbution  of  the  capital  stock  of  any  corpo- 
ration which  remains  after  the  payment  of  all  its  debts,  upon 
its  dissolution  or  the  expiration  of  its  term  of  existence. 

Hiflcondtict  as  to  diTidends  and  ^soonnts.  Penal  Code,  §  560 ;  Fraud  ia 
wcountB,  §  663  j  FalM  reports,  §  664 ;  By  absent  director,  §§  669, 670. 
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§  310.  No  director  shall  be  removed  from  office,  unless  by 
a  vote  of  two  thirds  of  the  members,  or  of  stockholders  holding 
two  thirds  of  the  capital  stock,  at  a  geueral  meeting  held  after 
previous  notice  of  the  time  and  place,  and  of  the  intention  to 
propose  such  removal.  Meetings  of  stockholders  for  this  pur- 
pose may  be  called  by  the  president,  or  by  a  majority  of  the 
directors,  or  by  members  or  stockholders  holding  at  least  one 
half  of  the  votes.  Such  calls  must  be  in  writin":,  and  addressed 
to  the  secretary,  who  must  thereupon  give  notice  of  the  time, 
place,  and  object  of  the  meeting,  and  by  whose  order  it  is 
called.  -If  the  secretary  refuse  to  give  the  notice,  or  if  there 
is  none,  the  call  may  be  addressed  directly  to  the  members  or 
stockholders,  and  be  served  as  a  notice,  in  which  case  it  must 
specify  ihe  time  and  place  of  meeting.  The  notice  must  be 
given  in  the  manner  provided  in  section  301  of  this  title, 
unless  other  express  provision  has  been  made  therefor  in  the 
by-laws.  In  case  of  removal,  the  vacancy  may  be  filled  by 
election  at  the  same  meeting. 

§  311.  Whenever,  from  any  cause,  there  is  no  person  au- 
thorized to  call  or  to  preside  at  a  meeting  of  a  corporation, 
any  justice  of  the  peace  of  the  county  where  such  corporation 
is  established  may,  on  written  application  of  three  or  more  of 
the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to 
one  of  the  stockholders  or  members,  directing  him  to  call  a 
meeting  of  the  coiporation,  by  giving  the  notice  required,  and 
the  justice  may  in  the  same^  warrant  direct  such  person  to 
preside  at  such  meeting  until  a  clerk  is  chosen  and  qualified, 
if  there  is  no  other  officer  present  legally  authorized  to  preside 
thereat. 

§  312.  At  all  elections  or  votes  had  for  any  purpose  there 
must  be  a  majority  of  the  subscribed  capital  stock,  or  of  the 
members,  represented,  either  in  person  or  by  proxy  in  writ- 
ing. Every  person  acting  therein,  in  person  or  by  proxy  or 
representative,  must  be  a  member  thereof  or  a  bond  Jide 
stockholder,  having  stock  in  his  own  name  on  the  stock  books 
of  the  corporation  at  least  ten  days  prior  to  the  election.  Any 
vote  or  election  had  other  than  in  accordance  with  the  provi- 
Bions  of  this  article  is  voidable  at  the  instance  of  absent  or  any 
stockholders  or  members,  and  may  be  set  aside  by  petition  to 
the  District  Court  of  the  county  where  the  same  was  held. 
Any  regular  or  called  meeting  of  the  stockholders  or  members 
may  adjourn  from  day  to  day,  or  from  time  to  time,  if  for  any 
*'eason  there  is  not  present  a  majority  of  the  subscribed  stock 
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or  members,  or  no  election  had — such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  journal  of  proceedings 
of  the  board  of  directors.     [In  effect  April  I,  1878.] 

§  313.  The  shares  of  stock  of  an  estate  of  a  minor,  or  in- 
Bane  person,  may  be  represented  by  his  guardian,  and  of  a 
deceased  person  by  his  executor  or  administrator.  [In  effect 
July  1,  1874.] 

§  314.  If  from  any  cause  an  election  does  not  take  place 
on  the  day  appointed  in  the  by-laws,  it  may  be  held  on  any 
day  thereafter  as  is  provided  for  in  such  by-laws,  or  to  which 
6nch  election  may  be  adjourned  or  ordered  by  the  directors. 
If  an  election  has  not  been  held  at  the  appointed  time,  and  no 
adjourned  or  other  meeting  for  the  purpose  has  been  ordered 
by  the  directors,  a  meeting  may  be  called  by  the  stockholders 
as  provided  in  section  310  of  this  article. 

§  315.  Upon  the  application  of  any  person  or  body  corpo- 
rate aggrieved  by  any  election  held  by  any  corporate  body,  the 
District  Court  of  the  district  in  which  such  election  is  held  must 
proceed  forthwith  to  hear  the  allegations  and  proofs  of  the 
parties,  or  otherwise  inquire  into  the  matters  of  complaint,  and 
thereupon  confirm  the  election,  order  a  new  one,  or  direct  such 
Other  relief  in  the  premises  as  accords  with  riglit  and  justice. 
Upon  filing  the  petition^  and  before  Any  further  proceedings  are 
had  under  this  section,  five  days'  notice  of  the  hearing  must 
be  given,  under  the  direction  of  the  court  or  the  judge  thereof, 
to  the  adverse  party  or  those  to  be  aiFected  thereby.  [In  effect 
April  I,  1878.] 

§  316.  Any  officer  of  a  corporation  who  wilfully  gives  a 
certificate,  or  wilfully  makes  an  ofiicial  report,  public  notice, 
or  entry  in  any  of  the  records  or  books  of  the  corporation, 
concerning  the  corporation  or  its  business,  which  is  false  in 
any  material  representation,  shall  be  liable  for  all  the  damages 
resulting  therefrom  to  any  person  injured  thereby;  and  if  two 
or  more  officers  unite  or  participate  in  the  commission  of  any 
of  the  acts  herein  designated,  they  shall  be  jointly  and  sever- 
ally liable.     [In  effect  July  1, 1874.] 

Penal  Code,  §§  568,  664. 

§  31 7.  When  all  the  stockholders  or  members  of  a  corpora- 
feiou  are  present  at  any  meeting,  however  called  or  notified, 
uid  sign  a  written  consent  thereto  on  the  record  of  such  meefe" 
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used  in  this  section,  shall  apply  not  only  to  snch  persons  as 
appear  by  the  books  of  the  corporation  to  be  such,  but  also 
to  every  equitable  owner  of  stock,  although  the  same  appear 
on  the  books  in  the  name  of  another ;  and  also  to  every  per^ 
son  who  has  advanced  the  instalments  or  purchase-money  of 
stock  in  the  name  of  a  minor,  so  long  as  the  latter  remains  a 
minor  ;  and  also  to  every  guardian,  or  otlier  trustee,  who  vol- 
untarily invests  any  trust  funds  in  the  stock.    Trust  funds  in 
the  hands  of  a  guardian,  or  trustee,  shall  not  be  liable  under 
the  provisions  of  this  section,  by  reason  of  any  such  invest- 
ment ;  nor  shall  the  person  for  whose  benefit  the  investment  is 
made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same  ;  but  the  responsibility 
of  tne  guardian  or  trustee  making  the  investment  shall  con- 
tinue until  that  period.     Stock  held  as  collateral  security,  or 
by  a  trustee,  or  in  any  other  representative  capacity,  does  not 
make  the  holder  thereof  a  stockholder  within  the  meaning  of 
this  section,  except  in  the  cases  above  mentioned,  so  as  to 
charge  him  with  any  proportion  of  the  debts  or  liabilities  of 
the  corporation ;  ))ut  the  pledgor,  or  person  or  estate  repre- 
sented, is  to  be  deemed  the  stockholder,  as  respects  such  lia- 
bility.   In  corporations  having  no  capital  stock,  each  member 
is  individually  and  personally  liable  for  his  proportion  of  its 
debts  and   liabilities,  and  similar  actions  may  be   brought 
against  him,  either  alone  or  jointly  with  other  members,  to 
enforce  such  liability,  as  by  this  section  may  be  brought 
against  one  or  more  stockholders,  and  similar  judgments  may 
be  rendered.     The  liability  of  each  stockholder  of  a  corpo- 
ration formed  under  the  law^s  of  any  other  State  or  Terri- 
tory of  the  United   States,  or  of  any  foreign  country,  and 
doing  business  within  this  State,  shall  be  the  same  as  the  lia- 
bility of  a  stockholder  of  a  corporation  created  under  the 
Constitution  and  laws  of  this  State.     [Approved  March  15, 
1876.] 

§  323.  All  corporations  for  profit  must  issue  certificates 
for  stock  when  fully  paid  up,  signed  by  the  president  and  sec- 
retary, and  may  provide,  in  their  by-laws,  for  issuing  certifi- 
cates prior  to  the  full  payment,  under  such  restiictions  and  for 
such  purposes  s^  their  by-laws  may  provide. 

§  324.  Whenever  the  capital  stock  of  any  corporation  is 
divided  into  shares,  and  certificates  therefor  are  issued,  such 
shares  of  stock  are  personal  property,  and  may  be  transferred 
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hy  indorsement  by  the  signature  of  the  proprietor,  or  his  attor< 
nej  or  legal  representative,  and  delivery  of  the  certificate ;  but 
such  transfer  is  not  valid,  except  between  the  parties  thereto, 
until  the  same  is  so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  and  to  whom  trans- 
ferred, the  number  or  designation  of  the  shares,  and  the  date 
of  the  transfer. 

§  325.  Shares  of  stock  in  corporations  held  or  owned  by 
a  married  woman  may  be  transferred  by  her,  her  agent,  or 
attorney,  without  the  signature  of  her  husband,  in  the  same 
manner  as  if  such  married  woman  were  a  feme  sole.  All 
dividends  payable  upon  any  shares  of  stock  of  a  corporation 
held  by  a  married  woman  may  be  paid  to  such  married 
woman,  her  agent  or  attorney,  in  the  same  manner  as  if  she 
were  unmarried,  and  it  is  not  necessary  for  her  husband  to 
join  in  a  receipt  therefor ;  and  any  proxy  or  power  given  by 
a  married  woman,  touching  any  snares  of  stock  of  any  cor- 
poration owned  by  her,  is  valid  and  binding  without  the  sig- 
nature of  her  husband,  the  same  as  if  she  were  unmarried. 

§  326.  When  the  shares  of  stock  in  a  corporation  are  owned 
by  parties  residing  out  of  the  State,  the  president,  secretary, 
or  directors  of  the  corporation,  before  entering  any  transfer 
of  the  shares  on  its  books,  or  issuing  a  certificate  therefor  to 
the  transferee,  may  require  from  the  attorney  or  agent  of  the 
non-resident  owner,  or  from  the  person  claiming  under  the 
transfer,  an  affidavit  or  other  evidence  that  the  non-resident 
owner  was  alive  at  the  uate  of  the  transfer,  and  if  such  affi- 
davit or  other  satisfactory  evidence  be  not  furnished,  may  re- 
quire from  the  attorney,  agent,  or  claimant,  a  bond  of  indem- 
nity, with  two  sureties,  satisfactory  to  the  officers  of  the  cor- 
])oration,  or,  if  not  so  satisfactoiy,  then  one  approved  by  a 
iistrict  judge,  or  the  county  judge  of  the  county  in  which 
the  principal  office  of  the  corporation  is  situated,  conditioned 
%o  protect  the  corporation  against  any  liability  to  the  legal 
representatives  of  the  owner  of  the  shares,  in  case  of  his  or  her 
death  before  the  transfer ;  and  if  such  affidavit  or  other  evi- 
dence  or  bond  be  not  furnished  when  required,  as  herein  pro- 
vided, neither  the  corporation,  nor  any  officer  thereof,  shall  be 
liable  for  refusing  to  enter  the  transfer  on  the  books  of  the 
corporation.     [In  effect  July  1,  1874.] 

§  327*  Any  contract  or  contracts,  verbal  or  written,  here- 
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after  made,  wnereby  it  is  sought  directly  or  indirectly  to  re- 
lieve any  director  or  trustee  of  any  corporation  or  joint  stock 
association  from  any  liability  imposed  by  section  three  of  ar- 
ticle twelve  of  the  Constitution  of  California,  are  hereby  de- 
clared to  be  and  shall  be  null  and  void.  [In  effect  April  12, 
1880.] 

ARTICLE  n. 

ASSESSMENTS  OF   STOCK. 

Swmoir  831.  Directors  may  levy  asmssments. 
832.  Limitation.    How  levied. 
333.  Levy  of  assessment.    Old  assessment  remaining  nnpaidi 

834.  What  order  shall  contain. 

835.  Notice  of  assessment.    Form. 

836.  Fablication  and  service. 

837.  Delinquent  notice,    form 

838.  Contents  of  notice. 

839.  How  published. 

840.  Jurisdiction  acquired,  how. 

841.  Sale  to  be  by  public  auction. 

342.  Highest  bidder  to  be  the  purchaser. 

843.  In  default  of  bidders,  corporation  may  purchase 

844.  Disposition  of  stock  purcliased  by  corporation. 

845.  Extension  of  time  of  delinquent  sale. 

346.  Assessments  shall  not  be  invalidated. 

347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

848.  Affldavits  of  publication.    Affidavits  of  sale.    To  be  filed. 

849.  Waiver  of  sale.    Action  to  recover  assessment. 

§  331.  The  directors  of  any  corporation  formed  or  existing 
under  the  laws  of  this  State,  after  one  fourth  of  its  capital 
stock  has  been  subscribed,  may,  for  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying  debts,  levy  and  collect 
assessments  upon  the  subscribed  capital  stock  thereof,  in  the 
manner  and  form,  and  to  the  extent  provided  herein.  [In 
effect  July  1,  1874.] 

§  332.  No  one  assessment  must  exceed  ten  per  cent,  of  the 
amount  of  the  capital  stock  named  in  the  articles  of  incorpora- 
tion, except  in  the  cases  in  this  section  otherwise  provided 
for,  as  follows : 

1.  If  the  whole  capital  of  a  corporation  has  not  been  paid 
up,  and  the  corporation  is  unable  to  meet  its  liabilities  or  to 
satisfy  the  claims  of  its  creditors,  the  assessment  may  be  for 
the  full  amount  unpaid  upon  the  capital  stock ;  or  if  a  less 
Amount  is  sufficient,  then  it  may  be  for  such  a  percentage  ai 
will  raise  that  amount ; 
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2.  The  directors  of  railroad  corporations  may  assess  the 
capital  stock  in  instalments  of  not  more  than  ten  per  cent, 
per  month,  unless  in  the  articles  of  incorporation  it  is  other^ 
wise  TOOvided ; 

3.  The  directors  of  fire  or  marine  insurance  corporations 
may  assess  such  a  percentage  of  the  capital  stock  as  they 
deem  proper. 

§  333.  No  assessment  must  be  levied  while  any  portion  of 
a  previous  one  remains  unpaid,  unless  : 

1.  The  power  of  the  corporation  has  been  exercised  in  ac- 
cordance with  the  provisions  of  this  article  for  the  purpose  of 
collecting  such  previous  assessment ; 

2.  The  collection  of  the  previous  assessment  has  been  en- 
joined; or 

3.  1*he  assessment  falls  within  the  provisions  of  either  the 
first,  second,  or  third  subdivision  of  section  332. 

§  334.  Every  order  levying  an  assessment  must  specify  the 
amount  thereof,  when,  to  whom,  and  where  payable ;  fix  a 
day,  subsequent  to  the  full  term  of  publication  of  the  assess- 
ment notice,  on  which  the  unpaid  assessments  shall  be  delin- 
quent, not  less  than  thirty  nor  more  than  sixty  days  from  the 
time  of  making  the  order  levying  the  assessment;  and  a  day 
for  the  sale  of  delinquent  stock,  not  less  than  fifteen  nor  more 
than  sixty  days  from  the  day  the  stock  is  declared  delin- 
quent. 

§  835.  Upon  the  making  of  the  order,  the  secretary  shall 
cause  to  be  published  a  notice  thereof,  in  the  following  form  : 

(Name  of  corporation  in  full.  Location  of  principal  place  of 
business.)  Notice  is  hereby  given,  that  at  a  meeting  of  the 
directors,  held  on  the  (date),  an  assessment  of  (amount)  per  share 
was  levied  upon  the  capital  stock  of  the  corporation,  payable 
(when,  to  whom,  and  where).  Any  stock  upon  which  this  assess- 
ment shall  remain  unpaid  on  the  (day  fixed)  will  be  delinquent 
and  advertised  for  sale  at  public  auction,  and,  unless  payment  is 
made  before,  will  be  sold  on  the  (day  appointed),  to  pay  the  delin- 
quent assessment,  together  with  costs  oi  advertising  and  expenses 
of  sale. 

(Signature  of  secretary,  with  location  of  ofiice.) 

§  336.  The  notice  must  be  personally  served  upon  each 
itockholder,  or,  in  lieu  of  personal  service,  must  be  sent 
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through  the  mail,  addressed  to  each  stockholder  at  his  place  of 
resideDce,  if  known,  and  if  not  known,  at  the  place  where  the 
principal  office  of  the  corporation  is  situated,  and  be  published 
once  a  week,  for  four  successive  weeks,  in  some  newspaper  of 
general  circulation  and  devoted  to  the  publication  of  general 
news,  published  at  the  place  designated  in  the  articles  of  in^ 
corpoi-ation  as  the  principal  place  of  business,  and  also  ia  some 
newspaper  published  in  the  county  in  wliicli  the  works  of  the 
coi-poratiou  are  situated,  if  a  paper  be  published  therein.  If 
the  works  of  the  corporation  are  not  within  a  State  or  Terri- 
tory of  the  United  States,  publication  in  a  paper  of  the  place 
wheie  they  are  situated  is  not  necessary.  It'  there  be  no 
newspaper  published  at  the  place  designated  as  the  principal 
place  of  business  of  the  corporation,  then  the  publication  must 
be  made  in  some  other  newspaper  of  the  county,  if  there  be 
one,  and  if  there  be  none,  then  in  a  newspaper  published  in  an 
adjoining  county.     [In  effect  July  1,  1874.] 

§  337.  If  any  portion  of  the  assessment  mentioned  in  the 
notice  remains  unpaid  on  the  day  specified  therein  for  declar* 
ing  the  stock  delinquent,  the  secretary  must,  unless  otherwise 
ordered  by  the  board  of  directors,  cause  to  be  published  in  the 
same  papers  in  which  the  notice  hereinbefore  provided  for 
shall  have  been  published,  a  notice  substantially  in  the  follow- 
ing form : 

(Name  in  full.  Location  of  principal  place  of  business.)  No- 
tice. —  There  is  delinquent  upon  the  following  described  stock, 
on  account  of  assessment  levied  on  the  (date),  (and  assessments 
levied  previous  thereto,  if  any),  the  several  amounts  set  opposite 
the  names  of  the  respective*  shareholders,  as  follows:  (Names, 
number  of  certificate,  number  of  shares,  amount.)  And  in  ac- 
cordance with  law  (and  an  order  of  the  board  of  directors,  made 
on  the  [date],  if  any  such  order  shall  have  been  made),  so  many 
shares  of  each  parcel  of  such  stock  as  ma)'  be  necessary,  will  be 
sold,  at  the  (particular  place),  on  the  (date),  at  (the  hour)  of  such 
day,  to  pay  delinquent  assessments  thereon,  together  with  costs  of 
advertising  and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office. ) 

§  338.  The  notice  must  specify  every  certificate  of  stock, 
the  number  of  shares  it  represents,  and  the  amount  due 
thereon,  except  where  certificates  may  not  have  been  issued  to 
parties  entitled  thereto,  in  which  case  the  number  of  shares 
and  amount  due  thereon,  together  with  the  fact  that  the  certi- 
Ucates  for  such  shares  have  not  been  issued,  must  be  stated. 
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§  889«  The  notice,  when  published  in  a  daily  paper,  mast 
be  published  for  ten  days,  excluding  Sundays  and  holidays, 
previous  to  the  day  of  sale.  When  published  in  a  weekly 
paper,  it  must  be  published  in  each  issue  for  two  weeks  pre- 
vious to  the  day  of  sale.  The  first  publication  of  all  delin- 
quent sales  must  be  at  least  fifteen  days  prior  to  the  day  of 
Bale, 

§  340.  By  the  publication  of  the  notice,  the  corporation 
acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  of 
the  stock  described  in  the  notice  of  sale  upon  which  any  por- 
tion of  the  assessment  or  costs  of  advertising  remains  unpaid 
at  the  hour  appointed  for  the  sale,  but  must  sell  no  more  of 
such  stock  than  is  necessary  to  pay  the  assessments  due  and 
costs  of  sale. 

§  341.  On  the  day,  at  the  place,  and  at  the  time  appointed 
in  the  notice  of  sale,  the  secretary  must,  unless  otherwise  or- 
dered by  the  directors,  sell  or  cause  to  be  sold  at  public  auc- 
tion, to  the  highest  bidder  for  cash^  so  many  shares  of  each 
parcel  of  the  described  stock  as  may  be  necessary  to  pay  the 
assessment  and  charges  thereon,  according  to  the  terms  of 
sale ;  if  payment  is  made  before  the  time  fixed  for  sale,  the 
fArty  payinjr  is  only  required  to  pay  the  actual  cost  of  adver- 
tising, in  addition  to  the  assessment. 

§  342.  The  person  offering  at  such  sale  to  pay  the  assess- 
ment and  costs  for  the  smallest  number  of  shares  or  fraction 
of  a  share  is  the  highest  bidder,  and  the  stock  purchased  must 
be  transferred  to  him  on  the  stock  books  of  tne  corporation, 
on  payment  of  the  assessment  and  costs. 

§  343.  If,  at  the  sale  of  stock,  no  bidder  offers  the  amount 
of  the  assessments  and  costs  and  charges  due,  the  same  may 
be  bid  in  and  purchased  by  the  corporation,  through  the  sec- 
retary, president,  or  any  director  thereof,  at  the  amount  of 
the  assessments,  costs,  and  charges  due  ;  and  the  amount  of 
the  assessments,  costs,  and  charges  must  be  credited  as  paid  in 
full  on  the  books  of  the  corporation,  and  entry  of  the  transfer 
of  the  stock  to  the  corporation  must  be  made  on  the  books 
thereof.  While  the  stock  remains  the  property  of  the  corpo- 
ration it  is  not  assessable,  nor  must  any  dividends  be  declared 
theieon ;  but  all  assessments  and  dividends  must  be  appor- 
Jioned  upon  the  stock  held  by  the  stockholders  of  the  corpo* 
ration. 
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§  344.  All  pnrchafles  of  its  own  stock  made  by  anj  corpo- 
ration Test  the  legal  title  to  the  same  in  the  corporation ;  and 
the  (itock  80  purchased  is  held  sabject  to  the  control  of  the 
stockholders,  who  may  make  such  disposition  of  the  same  as 
they  deem  fit,  in  accordance  with  the  by-laws  of  the  corpora^ 
tion  or  vote  of  a  majority  of  all  the  remaining  shares.  When- 
ever any  portion  of  the  capital  stock  of  a  corporation  is  hold 
by  the  corporation  by  purchase,  a  majority  of  the  remaining 
shares  is  a  majority  of  tne  stock  for  all  purposes  of  election  or 
voting  on  any  question  at  a  stockholders'  meeting. 

§  345.  The  dates  fixed  in  any  notice  of  assessment  or  no- 
tice of  delinquent  sale,  published  according  to  the  provisions 
hereof,  may  be  extended  from  time  to  time  for  not  more  than 
thirty  days,  by  order  of  the  directors,  entered  on  the  records 
of  the  corporation ;  but  no  order  extending  the  time  for  the 
performance  of  any  act  specified  in  any  notice  is  effectual  un- 
less  notice  of  such  extension  or  postponement  is  appended  to 
and  published  with  the  notice  to  which  the  order  relates. 

§  346.  No  assessment  is  invalidated  by  a  failure  to  make 
publication  of  the  notices  hereinbefore  provided  for,  nor  by 
the  non-performance  of  any  act  required  in  order  to  enforce 
the  payment  of  the  same  ;  but  in  case  of.  any  substantial  error 
or  omission  in  the  course  of  proceedings  for  collection,  all  pre- 
vious proceedings,  except  the  levying  of  the  assessment,  are 
void,  and  publication  must  be  begun  anew. 

§  347.  No  action  must  be  sustained  to  recover  stock  sold 
for  delinquent  assessments,  upon  the  ground  of  iixegularity 
in  the  assessment,  irregularity  or  defect  of  the  notice  of  sale, 
or  defect  or  irregularity  in  the  sale,  unless  the  party  seeking 
to  maintain  such  action  first  pays  or  tenders  tq  the  corpora- 
tion, or  the  party  holding  the  stock  sold,  the  sum  for  which 
the  same  was  sold,  together  with  aU  subsequent  assessments 
which  may  have  been  paid  thereon  and  interest  on  such  sums 
from  the  time  they  were  paid ;  and  no  such  action  must  be 
sustained  unless  the  same  is  commenced  by  the  filing  of  a 
complaint  and  the  issuing  of  a  summons  thereon  within  six 
months  after  such  sale  was  made. 

§  348.  The  publication  of  notice  required  by  this  article 
may  be  proved  by  the  affidavit  of  the  printer,  foreman,  or 
principal  clerk  of  the  newspaper  in  which  the  same  was  pub- 

5 


S5  GORPORATB  POWERS.  §§  848-364 

Ushed ;  and  the  affidavit  of  the  secretarj  or  anctioneer  is 
primd  facie  evidence  of  the  time  and  place  of  sale,  of  the 
qaantitj  and  particular  description  of  the  stock  sold,  and  to 
whom,  and  for  what  price,  and  of  the  fact  of  the  purchase 
money  being  paid.  The  affidavits  must  be  filed  in  the  office 
of  the  corporation,  and  copies  of  the  same,  certified  by  the 
secretaiy  t  hereof  j  are  prima  facie  evidence  of  the  facts  therein 
stated.  Certificiites,  signed  by  the  secretary,  and  nnder  the 
seal  of  the  corporation,  are  prima  facie  evidence  of  the  con- 
tents thereof.     [In  effect  J  'ly  1,  1874.] 

§  349.  On  the  day  specified  for  declaring  the  stock  delin- 
quent, or  at  any  time  subsequent  thereto  and  before  the  sale 
of  the  delinquent  stock,  the  board  of  directors  may  elect  to 
waive  further  proceedings  nnder  this  chapter  for  the  collec- 
tion of  delinquent  assessments,  or  any  part  or  portion  thereof, 
and  may  elect  to  proceed  by  action  to  recover  the  amount  of 
:he  assessment  and  the  costs  and  expenses  already  incurred, 
w  any  part  or  portion  thereof. 


CHAPTER  ni. 

CORPORATE  POWERS. 

AXTicuB  I.  Genkral  Powers,  §|  864-361. 
II.  Records,  §§  377,  8i8. 

III.  Examination  op  Corporation,  §§  882-384. 

IV.  Judgment  against  and  Sale  op  Cobporatb  Psopbstt,  §§  388- 

893. 

ARTICLE  I. 

OENEBAL  POWERS. 

0BOnON  354.  Powers  of  corporations. 

855.  Limitation  of  powers. 

856.  Banking  expressly  prohibited. 

857.  Misnomer  does  not  inyalidate  instrument. 

858.  Corporation  to  organize  within  one  year. 

859.  Increaiting  and  diminishing  capital  stock,  how. 

860.  Corporations  may  acquire  real  property,  and  how  mneli. 

861.  Consolidation  of  mining  corporations. 

§  354.  Every  corporation,  as  snch,  has  power : 
1.  Of  succession,  hy  its  corporate  name,  tor  the  period  lim- 
Hed ;  and  when  no  period  is  bmited,  perpetually ; 
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2.  To  sue  and  be  sued,  in  any  conrt ; 

3.  To  make  and  use  a  common  seal,  and  alter  the  same  at 
pleasure ; 

4.  To  purchase,  hold,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may  require,  not  ex- 
ceeding the  amount  limited  in  this  part ; 

5.  To  appoint  snch  subordinate  o(li3ers  or  agents  as  th6 
business  of  the  corporation  may  req.iire,  and  to  allow  them 
luitable  compensation ; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 
for  the  management  of  its  property,  the  regulation  of  its 
affairs,  and  for  the  transfer  of  ics  stock ; 

7.  To  admit  stockholders  or  members,  and  to  sell  their 
stock  or  shares  for  the  payment  of  assessments  or  instal- 
ments ; 

8.  To  enter  into  any  obligations  or  contracts  essential  to  the 
transaction  of  its  ordinary  affairs,  or  for  the  pui*poses  of  the 
corporation. 

§  355.  In  addition  to  the  powers  enumerated  in  the  pre- 
ceding section,  and  to  those  expressly  given  in  that  title  of 
this  part  under  Avhich  it  is  incorporated,  no  corporation  shall 
possess  or  exercise  any  corporate  powers,  except  such  as  are 
necessary  to  the  exercise  of  the  powers  so  enumerated  and 
given. 

§  356.  No  corporation  shall  create  or  issue  bills,  notes,  or 
other  evidences  of  debt,  upon  loans  or  otherwise,  for  circula- 
tion as  money. 

Issuing  or  circulating  paper  money,  except  as  authorized  by  the  United 
States,  punished  by  Pensil  Code,  §  648. 

§  857.  The  misnomer  of  a  corporation  in  any  written  in- 
strument does  not  invalidate  the  instrument,  if  it  can  be  rea- 
sonably ascertained  from  it  what  corporation  is  intended. 

§  358.  If  a  corporation  does  not  organize  and  commence 
the  transaction  of  its  business  or  the  construction  of  its  works 
within  one  year  from  the  date  of  its  incorporation,  its  corpo- 
rate powers  cease.  The  due  incorporation  of  any  company, 
claiming  in  good  faith  to  be  a  corporation  under  this  part, 
and  doing  business  as  such,  or  its  right  to  exercise  corporate 
powers,  shall  not  be  inquired  into,  collaterally,  in  any  private 
suit  to  which  such  de  jTacto  corporation  may  be  a  party ;  bat 
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inch  inqniiy  may  be  had  at  the  salt  of  the  State  on  informa- 
lion  of  the  attorney  general. 

§  359.  Every  corporation  may  increase  or  diminish  its 
capital  stock  at  a  meeting  called  tor  that  purpose  by  the  di: 
rectors,  as  follows : 

1.  Notice  of  the  time  and  place  of  the  mating,  stating  its 
object  and  the  amount  to  which  it  is  proposed  to  increase  or 
diminish  the  capital  stock,  must  be  personally  served  on  each 
stockholder  resident  in  the  State,  at  his  place  of  residence,  if 
known,  and,  if  not  known,  at  the  place  where  the  principal 
office  of  the  corporation  is  situated,  and  be  published  in  a 
newspaper  published  in  the  county  of  such  piincipal  place  of 
business,  once  a  week,  for  four  weeks  successively ; 

2.  The  capital  stock  must  in  no  case  be  diminished  to  tin 
amount  less  than  the  indebtedness  of  the  corporation,  or  the 
estimated  cost  of  the  works  which  it  may  be  the  purpose  of 
the  corporation  to  construct ; 

3.  At  least  two  thirds  of  the  entire  capital  stock  must  be 
represented  by  the  vote  in  favor  of  the  increase  or  diminution, 
before  it  can  be  effected ; 

4.  A  certificate  must  be  signed  by  the  chairman  and  secre- 
tary of  the  meeting,  and  a  majority  of  the  directors,  showing 
a  compliance  with  the  requirements  of  this  section,  the  amount 
to  which  the  capital  stock  has  been  increased  or  diminished, 
the  amount  of  stock  represented  at  the  meeting,  and  the  vote 
by  which  the  object  was  accomplished ; 

5.  The  certificate  must  be  filed  in  the  office  of  the  county 
derk  where  the  original  articles  of  incorporation  were  filea^ 
and  a  certified  copy  thereof  in  the  office  of  the  secretary  of 
state,  and  thereupon  the  capital  stock  shall  be  so  increased 
or  diminished ; 

6.  The  written  assent  of  the  holders  of  three  fourths  of  the 
subscribed  capital  stock  shall  be  as  efiectual  to  authorize  the 
increase  or  diminution  of  the  capital  stock,  as  if  a  meeting 
were  called  and  held;  and,  upon  such  written  assent,  the 
directors  may  proceed  to  mt^e  the  certificate  herein  pro'vided 
for.     [In  effect  July  I,  1874.] 

§  360.  No  corporation  shall  acquire  or  hold  any  more 
real  property  than  may  be  reasonably  necessary  for  the 
^ansaction  of  its  business,  or  the  construction  of  its  works, 
except  as  otherwise  specially  provided.  A  corporation  may 
ftcqmre  real  property,  as  provided  in  Title  Vll.,  Part  WL, 
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Code  of  Civil  Procedure,  when  needed  for  any  of  the  uses  and 

Jorposes  mentioned  in  said  title  [§§  1237-1263].    [In  effect 
uly  1, 1874.] 

§  361.  It  shall  be  lawfol  for  two  or  more  corporations 
formed,  or  that  may  hereafter  be  formed,  under  the  laws  of 
this  State,  for  n^ining  purposes,  which  own  or  possess  mining 
claims  or  lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts,  property, 
assets,  and  franchises,  in  such  manner  and  upon  snch  terms 
as  may  be  agreed  upon  by  the  respective  boards  of  directors 
or  trustees  of  snch  companies  so  desiring  to  consolidate  their 
interests ;  but  no  such  consolidation  shall  take  place  without 
the  written  consent  of  the  stockholders  representing  two 
thirds  of  the  capital  stock  of  each  company,  and  no  such  con- 
solidation shall,  in  any  way,  relieve  such  companies,  or  the 
stockholders  thereof,  from  any  and  all  just  liabilities ;  and.  in 
case  of  such  consolidation,  due  notice  of  the  same  shall  be 
given,  by  advertising,  for  one  month,  in  at  least  one  news- 
paper in  the  county  and  State  where  the  said  mining  prop- 
erty is  situated,  if  there  be  one  published  therein,  and  also  in 
one  newspaper  published  in  the  county,  or  city  and  county, 
where  the  principal  place  of  business  of  any  of  said  companies 
shall  be.  And  when  the  said  consolidation  is  completed,  a 
certificate  thereof,  containing  the  manner  and  terms  of  said 
consolidation,  shall  be  filed  in  the  ofiice  of  the  county  derk 
of  the  county  in  which  the  original  certificate  of  incorporation 
of  any  of  said  companies  shall  be  filed,  and  a  copy  thereof 
shall  be  filed  in  the  office  of  the  secretaiy  of  state ;  such  cer- 
tificate shall  be  signed  by  a  majority  of  each  board  of  trustees 
or  directors  of  the  original  companies,  and  it  shall  be  their 
duty  to  call,  within  thirty  days  after  the  filing  of  such  certifi- 
cate, and  after  at  least  ten  days'  public  notice,  a  meeting  of 
the  stockholders  of  all  of  said  companies  so  consolidated,  to 
elect  a  board  of  trustees  or  directors  for  the  consolidated  com- 
pany, for  the  year  thence  next  ensuing.  The  said  certificate 
shall  also  contain  all  the  requirements  prescribed  by  section 
two  hundred  and  ninety  of  said  Civil  Code. 

This  act  shall  apply  to  all  corporations  formed  under  the 
laws  of  this  State,  whether  formed  under  the  said  Civil  Code, 
fNT  prior  thereto.    [In  effect  March  20,  1876.] 


69  OOBPOBATB  FOWEB8.  §§  377-378 

ARTICLE   n. 

BEOORDS. 

Sionoif  377.  Records — of  what,  and  how  kept. 

878.  Other  records  to  do  kept  by  corporations  for  profit,  ant 
others. 

$  377.  All  corporations  for  profit  are  required  to  keep  a 
record  of  all  their  business  transactions;  a  journal  of  all 
meetings  of  their  directors,  members,  or  stocKholders,  with 
the  time  and  place  of  holding  the  same,  whether  regular  or 
special,  and  if  special,  its  object,  how  authorized,  and  the  no- 
tice thereof-^ven.  The  record  mnst  embrace  every  act  done 
or  ordered  to  be  done ;  who  were  present,  and  who  absent ; 
and,  if  requested  by  anj  director,  member,  or  stockholder,  the 
time  shall  be  noted  when  he  entered  the  meeting  or  obtained 
leave  of  absence  therefrom.  On  a  similar  request,  the  ayes 
and  noes  must  be  taken  on  any  proposition,  and  a  record 
thereof  made.  On  similar  request,  the  protest  of  any  director, 
meniber,  or  stockholder,  to  any  action  or  proposed  action, 
must  be  entered  in  full  —  all  such  records  to  be  open  to  the 
Inspection  of  any  director,  member,  stockholder,  or  creditor  of 
the  corporation. 

See  Penal  Code,  §§  666,  669. 

§  378.  In  addition  to  the  records  required  to  be  kept  by 
the  preceding  section,  corporations  for  profit  must  keep  a 
book,  to  be  known  as  the  "  Stock  and  Transfer  Book,"  in 
which  must  be  kept  a  record  of  all  stock ;  the  names  of  the 
stockholders,  or  members,  alphabetically  arranged;  instal- 
ments paid  or  unpaid;  assessments  levied  and  paid  or  un- 
paid; a  statement  of  every  alienation,  sale,  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to  whom ;  and  all 
such  other  records  as  the  by-laws  prescribe.  Corporations 
for  religious  and  benevolent  purposes  must  provide  in  their 
by-laws  for  such  records  to  be  kept  as  may  be  necessary. 
Such  Stock  and  Transfer  Book  must  be  kept  open  to  the  in- 
i;pection  of  any  stockholder,  member,  or  creditor. 

See  Penal  Code,  §§  666, 669. 

See  Act  of  April  1, 1876,  Concerning  Statements  by  Banks  and  ^»M**^iiTf. 
ippendiz,  p.  m- 
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ARTICLE  ni. 

EXAMINATION  OF   COSFOBATION8,  BTO. 

SlonoK  882.  Szainination  into  afEairs  of  oorporation,  bow  made  by 
cen  of  State. 
888.  Examination  made  by  the  legislature. 
8^.  Chapter  and  article  may  be. repealed 

§  382.  The  attorney  general  or  district  attorney,  whenerer 
and  as  often  as  reqaired  by  the  governor,  must  examine  into 
the  affairs  and  condition  of  any  corporation  in  this  State,  and 
report  snch  examination,  in  writing,  together  with  a  detailed 
statement  of  facts,  to  the  governor,  who  must  lay  the  same 
before  the  legislature;  and  for  that  purpose  the  attorney 
general  or  district  attorney  may  administer  all  necessary  oaths 
to  the  directors  and  officers  of  any  corporation,  and  may  ex- 
amine them  on  oath  in  relation  to  the  affairs  and  condition 
thereof,  and  may  examine  the  books,  papers,  and  documentB 
belonging  to  such  corporation,  or  appertaining  to  its  affairs 
and  condition. 

See  Penal  Code,  $  665. 

§  383.  The  legislature,  or  either  branch  thereof,  may  ex- 
amine into  the  afiairs  and  condition  of  any  corporation  in  this 
State  at  all  times ;  and,  for  that  purpose,  any  committee  ap- 
pointed by  the  legislature,  or  either  branch  thereof,  may  aa- 
minister  all  necessary  oaths  to  the  directors,  officers,  and  stock- 
holders of  such  corporation,  and  may  examine  them  on  oath 
in  relation  to  the  affairs  and  condition  thereof;  and  may  ex- 
amine the  safes,  books,  papers,  and  documents  belonging  to 
such  corporation,  or  pertainmg  to  its  aflkirs  and  condition,  and 
compel  the  production  of  all  keys,  books,  papers,  and  docu- 
ments by  summary  process,  to  be  issued  on  application  to  any 
court  of  record  or  any  judge  thereof,  under  such  rules  and 
regulations  as  the  court  may  prescribe. 

See  Penal  Code,  §  565. 

§  384.  The  legislature  may  at  any  time  amend  or  repeal 
this  part,  or  any  title,  chapter,  article,  or  section  thereof,  and 
iisBolve  all  corporations  created  thereunder ;  but  such  amend- 
ment or  repeal  does  not,  nor  does  the  dissolution  of  any  such  cor- 
poration, take  away  or  impair  any  remedy  given  against  any 
such  corporation,  its  stockholders,  or  officers,  for  any  liability 
vhich  has  been  previously  incurred. 
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ARTICLE  IV. 

nrDOMBNT  AOAIirST  AND  SALE    OF    CORPOBATB  PROPBRTT. 

Brnmos  888.  S'lanehiBe  may  be  treated  aa  property,  and  sold  under  exe- 
cution. 

889.  Purchaser  to  transact  business  of  corporation. 

890.  Purehaser  may  recover  penalties,  &e. 

891.  Corporation  to  retain  powers  after  sale. 

892.  Redemption  of  franchise. 

393.  When  proceedings  under  execution  may  be  had. 

§  388.  For  the  satisfaction  of  any  judgment  againsta  cor- 
poration authonzed  to  receire  tolls,  its  franchise  and  all  the 
rights  and  privileges  thereof  may  be  levied  npon  and  sold  un- 
der execution,  in  the  same  manner  and  with  like  effect  as  any 
other  property.     [In  effect  July  1,  1874.] 

€k>de  Civ.  Proc.  §  688. 

§  389.  The  purchaser  at  the  sale  must  receive  a  certifica.te 
of  purchase  of  tne  franchise,  and  be  immediately  let  into  the 
possession  of  all  property  necessary  for  the  exercise  of  the 
powers  and  the  receipt  of  the  proceeds  thereof,  and  must 
thereafter  conduct  the  business  of  such  corporation,  with  all 
its  powers  and  privileges,  and  subject  to  all  its  liabilities, 
untu  the  redemption  of  the  same,  as  hereinafter  provided. 

§  8^90.  The  purcha^^er  or  his  assignee  is  entitled  to  re- 
cover any  penalties  imposed  by  law  and  recoverable  by  the 
corporation  for  an  injury  to  the  franchise  or  property  thereof, 
or  for  any  damages  or  other  cause,  occurring  during  the  time 
he  holds  the  same,  and  may  use  the  name  of  the  corporation 
£[>r  the  purpose  of  any  action  necessary  to  recover  the  same. 
A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar  to 
any  subscqaent  action  by  or  on  behalf  of  the  corporation  for 
the  same. 

§  39i.  The  corporation  whose  franchise  is  sold,  as  in  this 
article  provided,  in  all  other  respects  retains  the  same  powers, 
s  bound  to  the  discharge  of  the  same  duties,  and  is  liable  to 
the  same  penalties  and  forfeitures,  as  before  such  sale. 

§  392.  The  corporation  may,  at  any  time  within  one  year 
after  such  sale,  redeem  the  franchise,  by  paying  or  tendering 
k>  the  purchaser  thereof  the  sum.  paid  therefor,  with  ten  per 
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cent,  interest  thereon,  but  without  any  allowance  for  the  toll 
which  he  may  in  the  mean  time  have  received ;  and  upon  such 
payment  or  tender  the  franchise  and  all  the  rights  and  priv* 
lieges  thereof  revert  and  belong  to  the  corporation,  as  if  no 
such  sale  had  been  made. 

§  393«  The  sale  of  anj  franchise  nnder  execution  must  be 
made  in  the  county  in  which  the  corporation  has  its  principal 
place  of  business,  or  in  which  the  proj)erty,  or  some  portion 
thereof,  upon  which  the  taxes  are  paid,  is  situated.  [In  effect 
July  1,  1874.] 


CHAPTER  IV. 

BXTENBIOir  AND  DISSOLUTION  OF  GOBPOBA- 
TIONS. 

Sboiiom  8d9.  Brooeedings  to  disincorporate. 

400.  On  dissolution,  directors  to  be  trustees  for  creditors. 
AOl.  Any  corporation  may  extend  its  corporate  existence,  how. 

402.  How  corporations  may   continue   their    existence.     (Re 

pealed.) 

403.  Title  I.  to  apply  to  all  corporatioiis   with  certain  excep 

tions. 

§  899.  The  dissolution  of  corporations  is  provided  for : 

1.  If  involuntary  —  in  Chapter  V.  of  Title  X.,  Part  II.,  of 
the  Code  of  Civil  Procedure.     [§§  802-810.1 

2.  If  voluntary— in  Title  VI.,  Part  III.,  of  the  Code  of 
Civil  Procedure.     [§§  1227-1233.] 

^  §  400.  Unless  other  persons  are  appointed  by  the  court,  the* 
directors  or  managers  or  the  affairs  of  such  corporation  at  the 
time  of  its  dissolution  are  trustees  of  the  creditors  and  stock- 
holders or  members  of  the  corporation  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corporation. 

§  401.  Every  corporation  formed  for  a  period  less  than 
fifty  years  may,  at  any  time  prior  to  the  expiration  of  the 
term  of  its  corporate  existence,  extend  such  term  to  a  period 
not  exceeding  hfty  years  from  its  formation.  Such  extension 
may  be  made  at  any  meeting  of  tlie  stockholders  or  members, 
called  by  the  directors  expressly  for  considering  the  subject, 
€  voted  by  stockholders  representing  two  thirds  of  the  capital 
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Stock;  or  hj  two  thirds  of  the  members;  or  may  be  made 
upon  the  written  assent  of  that  number  of  stockholders  or 
members.  A  certificate  of  the  proceedings  of  the  meeting 
upon  such  vote,  or  upon  such  assent,  shall  be  signed  by  the 
chairman  and  secretary  of  the  meeting  and  a  majority  of  the 
directors,  and  be  filed  m  the  office  of  the  county  derk,  where 
the  original  articles  of  incorporation  were  filed,  and  a  certified 
copy  thereof  in  the  office  of  the  secretary  of  state,  and  there- 
upon the  term  of  the  corporation  sha^  be  extended  for  the 
specified  period.     [In  effect  July  1, 1874.J 

§  402  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  403.  The  provisions  of  this  title  are  applicable  to  every 
corporation,  unless  such  corporation  is  excepted  from  its  opera- 
tion, or  unless  a  special  provision  is  made  in  relation  thereto 
inconsistent  with  some  provision  in  this  title,  in  which  case  the 
special  provision  prevails. 

See  Act  of  April  1, 1872,  Requiring  Foreign  Corpoiations  to  deeignate 
Besident  upon  wliom  Process  may  be  served,  Appendix,  p.  478. 


TITLE  II. 
INSURANCE  CORPORATIONS. 

CHAFTrsB  I.  General  Pboyistons,  §§  414-419. 

n.  Fire  and   Marine    Insurance    Corporations, 

§§  424-430. 
III.  Mutual  Life,  Health,  and  Accident  Insur- 
ance Corporations,  §§  437-458. 


CHAPTER  I. 

QENEBAIi  PROVISIONS. 

SsonON  414.  Subscriptions  to  capital  stock  opened,  and  how  collected. 

415.  Purchase  and  conveyance  of  real  estate. 

416.  Policies,  how  issued  and  by  whom  signed. 

417.  Dividends,  of  what,  and  when  declared. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

419.  Capital  to  be  at  least  two  hundred,  thousand  dollars. 

420.  Exception,  capital  of  one  hundred  thousand  dollars. 

§  414.  After  the  secretary  of  state  issnes  the  certificate  of 
mcorporation,  as  provided  in  Article  I.,  Chapter  L,  Title  I.,  of 
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this  part,  the  directors  named  in  the  articles  of  incorporation 
must  proceed  in  the  manner  specified,  or  in  their  by-laws,  or 
if  none,  then  in  such  manner  as  they  may  by  order  adopt,  to 
open  books  of  subscription  to  the  capital  stock  then  unsub- 
scribed, and  to  secure  subscriptions  to  the  full  amount  of  the 
fixed  capital;  to  levy  assessments  and  instalments  thereon, 
and  to  collect  the  same,  as  in  Chapter  II.  of  Title  I.  provided. 

*§  416.  No  insurance  corporation  must  purchase,  hold,  or 
convey  real  estate,  except  as  nereinafter  set  forth,  to  wit : 

1.  Such  as  is  requisite  for  its  accommodation  in  the  conven- 
ient transaction  of  its  business,  not  (exceeding  in  value  one 
hundred  and  fifty  thousand  dollars  ; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way 
of  mortgage  or  in  trust,  or  otherwise,  to  Secure  or  provide  for 
the  payment  of  loans  previously  contracted,  or  for  moneys 
due; 

3.  Such  as  is  purchased  at  sales  upon  deeds  of  tm*  t  or 
judgments  obtained  or  made  for  such  loans  or  debts  ; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts  previ- 
ously contracted  in  the  course  of  its  dealings. 

All  such  real  estate  so  acquired,  which  is  not  requisite  for 
the  acconmiodation  of  such  corporation  in  the  transaction  of 
its  business,  must  be  sold  and  disposed  of  within  five  years 
after  such  corporation  acquired  title  to  the  same.  No  such 
real  estate  must  be  held  for  a  longer  period  than  five  years, 
unless  the  corporation  first  procures  a  certificate  from  the  in- 
surance commissioner  that  the  interest  of  the  coi*poration  will 
suffer  materially  by  a  forced  sale  of  such  real  estate,  in  which 
event  the  time  for  the  sale  may  be  extended  to  such  time  as 
the  insurance  commissioner  directs  in  the  certificate. 

§  416.  All  policies  made  by  insurance  corporations  must 
be  subscribed  by  the  president  or  vice  president,  or  in  case  of 
the  death,  absence,  or  disability  of  those  ofiicers,  by  any  two 
of  the  directors,  and  countersigned  by  the  secretary  of  the 
corporation.  All  such  policies  are  as  binding  and  obligatory 
upon  the  corporation  as  if  executed  over  the  corporate  seal. 

§  417.  The  directors  of  every  insurance  corporation,  at 
such  times  as  their  by-laws  provide,  must  make,  declare,  and 
pay  to  the  stockholders  dividends  of  so  much  of  the  net  prof- 
its of  the  corporate  business  and  interest  on  capital  invested 
08  to  them  appears  advisable ;  but  the  moneys  received  and 
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notes  taken  for  premitim  oh  risks  which  are  undetermined  and 
ontstanding  at  the  time  of  making  the  dividend  must  not  be 
treated  as  profits,  nor  divided,  except  as  provided  in  Chapter 
IL  of  this  title. 

§  418.  If  any  insurance  corporation  is  under  liabilities  for 
losses  to  an  amount  eqnal  to  its  capital  stock,  and  the  presi- 
dent or  directors,  after  knowing  the  same,  make  any  new  or 
fuither  insurance,  the  estates  of  all  who  make  snch  insurance, 
or  assent  thereto,  are  severally  and  jointly  liable  for  the 
amount  of  any  loss  which  takes  place  under  such  insurance,    i 

§  419.  Every  company,  corporation,  or  association  here- 
after formed  or  organized  under  the  laws  of  this  State  for  the 
transaction  of  business  in  fire,  marine,  inland  navigation,  or 
life  insurance,  must  have  a  subscribed  capital  stock  equal  to 
at  least  two  hundred  thousand  dollars,  twenty-five  per  cent,  of 
which  must  be  paid  in  previous  to  the  issuance  of  any  policy, 
and  the  residue  within  twelve  months  from  the  day  of  filing 
the  certificate  of  incorporation.  No  person,  corporation,  or 
association  organized  or  formed  under  the  laws  of  any  other 
State  or  country,  as  a  stock  company,  must  transact  any  such 
insurance  business  in  this  State,  unless  such  person,  corpora- 
tion, or  association  has  a  paid-up  capital  stock  equal  to  at  least 
two  hundred  thousand  dollars  in  available  cash  assets,  over 
and  above  all  liabilities  for  losses  reported,  expenses,  taxes, 
and  reinsurance  of  all  outstanding  risks,  as  provided  in  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State. 
Nor  must  any  person,  corporation,  or  association,  organized  or 
formed  under  the  laws  of  any  other  State  or  country  as  a  mut- 
ual insurance  company,  transact  any  such  insurance  business 
in  this  State,  unless  such  person,  corporation,  or  association 
possesses  available  cash  assets  equal  to  at  least  two  hundred 
thousand  dollars,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  all  outstanding 
risks,  as  provided  in  said  section  six  hundred  and  two  of  the 
Political  Code  of  this  State.     [In  effect  April  1,  1878.] 

§  420.  Every  company,  corporation,  or  association  here- 
after formed  or  organized  under  the  laws  of  this  State  for  the 
o'ansaction  of  business  in  any  kind  of  insurance  not  enumer- 
ated in  section  four  hundred  and  nineteen  of  the  Civil  Code, 
must  have  a  subscribed  capital  stock  equal  to  at  least  one 
hundred  thousand  dollars,  which  must  be  paid  in  at  the  times 
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and  in  the  manner  prescribed  for  the  payment  of  the  ca)>ital 
Btock  of  a  corporation  or^nized  nnder  section  four  hundred 
and  nineteen  of  said  Civil  Code.  No  company,  corporation, 
or  association,  formed  or  organized  under  the  laws  of  any 
other  State  or  country  as  a  stock  company,  must  transact  any 
'  sach  insurance  business  iii  this  State  without  a  paid-up  capital 
stock  of  not  less  than  one  hundred  thousand  dollars  m  avail- 
able cash  assets,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  all  outstanding 
risks,  as  provided  in  section  six  hundred  and  two  of  the  Polit- 
ical Code  of  this  State.  Nor  must  any  company,  corporation, 
or  association,  formed  or  organized  under  the  laws  of  any 
other  State  or  counrry  as  a  mutual  insurance  company,  trans- 
act any  such  insurance  business  in  this  State  unless  such 
company,  corporation,  or  association  possesses  available  cash 
assets  equal  to  at  least  one  hundred  thousand  dollars  over  and 
above  all  liabilities  for  losses  reported,  expenses,  taxes,  and 
reinsurance  of  all  outstanding  risks,  as  provided  in  said  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State 
[In  effect  April  1,  1878.] 


CHAPTER  n. 
FIBE  AND  MABINE  INSURANCE  CORPORATIONS. 
SsonoN  424.  Payment  of  gubscriptions.    Capital  to  be  all  paid  !n  twdw 

IUOIlth8. 

425.  Certificate  of  capital  stock  paid  up  to  be  filed,  and  when 

426.  Property  which  may  be  insured. 

427.  Fund«i  may  be  inyested,  how. 

428.  Rate  of  risk. 

429.  Amounts  to  be  reserved  before  making  dividends. 

430.  Ilepcrvation  by  companies  with  le.-^s  than  $200,000  capital. 
481.  Amounts  to  be  reserved  by  life  insurance  companies. 

§  424.  The  entire  capital  stock  of  every  fire  or  marine  in* 
Kurance  corporation  must  be  paid  ap  in  cash  within  twelve 
months  from  the  filing  of  the  articles  of  incorporation,  and  no 
policy  of  insurance  must  be  issued  or  risk  taken  until  twenty- 
five  per  cent,  of  the  whole  capital  stock  is  paid  up. 

§  426.  The  president  and  a  majority  of  the  directors  must, 

within  thirty  days  after  the  payment  of  the  twenty-five  per 

eut.  of  the  capital  stock,  and  also  within  thirty  days  after  the 
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pajment  of  the  last  instalment  or  assessment  of  the  capital 
stock  limited  and  fixed,  prepare,  subscribe,  and  swear  to  a  cer- 
tificate setting  forth  the  amount  of  the  fixed  capital  and  the 
amount  thereof  paid  up  at  the  times  respectively  in  this  sec- 
tion named,  and  file  the  same  in  the  office  of  the  county  clerk 
of  the  county  where  the  principal  place  of  business  of  the  cor- 
poration is  located,  and  a  duplicate  thereof,  similarly  exe- 
cuted, with  the  insurance  commissioner. 

§  426.  Every  corporation  formed  for  fire  or  marine  insur- 
ance,  or  both,  may  make  insurance  on  all  insurable  intererts 
within  the  scope  of  its  articles  of  incorporation,  and  may 
cause  itself  to  be  reinsured. 

§  427.  Corporations  hereafter  organized  under  the  laws 
of  this  State  for  the  transaction  of  business  in  any  kind  of 
insurance  may  invest  their  capital  and  accumulations  in  the 
following  named  securities : 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  the  United  States  government ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  States  of  the  United  States  not  in  default  for 
interest  on  such  bonds ; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  counties  and  incorporated  cities  and  towns  of 
the  State  of  California  not  in  default  for  interest  on  such 
bonds; 

4.  In  loans  upon  unincumbered  real  property,  or  upon 
merchandise  in  Warehouse,  worth  at  least  one  hundred  per 
cent,  more  than  the  amount  loaned. 

But  no  investment  in  the  securities  named  in  subdivisions 
one,  two,  and  three  of  this  section  must  be  made  in  amount 
exceeding  the  par  value  of  such  securities,  nor  exceeding 
their  market  value.     [In  effect  April  1,  1878.] 

§  428.  Fire  and  marine  insurance  corporations  must  never 
take,  on  any  one  risk,  whether  it  is  a  marine  insurance  or  an 
insurance  against  fire,  a  sum  exceeding  one  tenth  part  of  their 
capital  actually  paid  in,  and  intact  at  the  time  of  taking  such 
risk,  without  reinsuring  the  excess  t4lx)ve  one  tenth.  [In  effect 
July  1,  1874.] 

§  429.  Ko  corporation  formed  hereafter  under  the  laws  of 
this  State,  and  transacting  fire,  marine,  inland  navigation  in- 
surance business,  or  insurance  provided  for  by  section  four 
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hundred  and  twenty  of  this  Code,  must  make  any  dividends 
except  from  profits  remaining  on  hand  after  retaining  unim- 
paired : 

1.  The  entire  subscrihed  capital  stock  ; 

2.  All  the  premiums  received  or  receivable  on  outstanding 
marine  or  inland  risics,  except  marine  time  risks; 

3.  A  fund  eqUal  to  one  half  of  the  amount  of  all  nreminms 
on  all  other  risks  not  terminated  at  the  time  of  making  such 
dividend ; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 
of  settlement,  and  all  liabilities  for  expenses  and  taxes.  [In 
effect  April  1,  1878.] 

§  430.  No  fire  or  marine  insurance  cdtporation,  tvith  a 
subscribed  capital  of  less  than  two  hundred  tnousand  dollars, 
must  declare  any  dividends,  (except  from  profits  remaining  on 
hand  after  reserving : 

1.  A  sum  necessary  to  form,  with  the  subscribed  capital 
stock,  the  aggregate  sum  of  two  hundred  thousand  dollars ; 

2.  All  the  premiums  received  or  receivable  on  outstanding 
marine  or  inland  risks,  except  marine  time  risks ; 

3.  A  fund  equal  to  one  half  the  amount  of  all  premititns  on 
five  risks  and  marine  time  risks  not  terminated  at  the  time  Of 
making  such  dividend  ; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  cotrrst  of 
settlement,  and  all  liabilities  for  expenses  and  taxes. 

§  431.  No  corporation  formed  under  the  laws  of  this 
State,  and  transacting  life  insurance  business,  must  make 
any  dividends,  except  from  profits  remaining  On  hand  after 
retaining  unimpaired : 

1 .  The  entire  capital  stock  ; 

2.  A  sum  sufficient  to  pay  all  losses  reported  dr  in  cburde 
of  settlement,  and  all  liabilities  for  expenses  and  taxes ; 

3.  A  sum  sufficient  to  reinsure  all  outstanding  polides,  as 
ascertained  and  determined  upon  the  basis  of  the  American 
Experience  Table  of  Mortality,  and  interest  at  the  rAte  of 
four  and  one  half  per  cent,  per  annum.  [In  effect  April  1, 
1878.] 
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CHAPTER  III. 

MUTUAL  LIFE,  HEALTH,  AND  ACCIDENT  IN- 
SURANCE CORPORATIONS. 

Sjsotion  ^7.  Capital  stock.    Guarantee  fund. 

438.  Of  what  guarantee  fund  shall  consist. 

439.  What  constitutes,  and  deficiency  in  fixed  capital. 

440.  Declaration  of  fixed  capital  to  be  filed. 

441.  Guarantee  notes  and  interest,  how  disposed  of.   ~ 

442.  Ensured  to  be  entitled  to  vote,  when. 

443.  May  invest  in  what  securities). 

444.  Number  of  directors  may  be  altered,  how. 

445.  Limitations  to  the  holding  of  stock  and  in  other  particulan 

may  be  provided  for  iikby-laws. 

446.  Premiums,  how  payable. 

447.  Valuation  of  policies  outstanding,  when ;  how  estimated. 

448.  No  stamp  required  on  accident  insurance  contract. 

449.  Valuation  of  policies,  retaliatory  provisions. 

460.  Policy  to  contain  what  evidence. 

461.  Non-forfeiture  and  valuation. 

462.  Policies  continued  in  force. 

§  437.  Every  corporation  formed  for  the  purpose  of  mut- 
ual insurance  on  the  lives  or  health  of  persons,  or  against 
accidents  ta  persons  for  life  or  any  fixed  period  of  time,  or  to 
purchase  and  sell  annuities,  must  have  a  capital  stock  of  not 
less  than  one  hundred  thousand  dollars.  It  must  not  make 
any  insurance  upon  any  risk  or  transact  any  other  business  as 
a  corporation  until  its  capital  stock  is  fully  paid  up  in  cash, 
nor  until  it  has  also  obtained  a  fund,  to  be  known  as  a  "  Guar- 
antee Fund,"  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  as  is  hereinafter  provided.  If  more  than  the  requisite 
amount  is  subscribed,  the  stock  must  be  distributed  pro  rata 
among  the  subscribers.  Any  subscription  may  be  rejected  by 
the  board  of  directors  or  the  committee  thereof,  either  as  to. 
the  whole  or  any  part  thereof,  and  must  be,  so  far  as  rejected, 
without  effect. 

§  438.  The  guarantee  fund  mentioned  in  the  preceding 
section  must  consist  of  the  promissory  notes  of  solvent  par- 
ties, approved  by  the  board  of  directors  and  by  each  other, 
payable  to  the  corporation  or  its  order,  and  at  such  times,  in 
such  modes,  and  in  such  sums,  with  or  without  interest,  and 
conformable  in  all  other  respects  to  such  requirements  as  the 
board  of  directors  prescribe;  but  the  amount  of  the  notes 
given  by  any  one  person  must  not  exceed  in  the  whole  the 
sum  of  five  tliousand  dollars,  exclusive  of  interest.     Such 
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notes  must  be  payable  absolutely  and  at  the  option  of  the  cor 
poiation ;  they  must  be  negotiable,  and  may  be  indorsed  and 
transferred,  or  converted  into  cash,  or  otherwise  dealt  with  by 
the  corporation,  at  its  discretion,  without  reference  to  any  con- 
tingency of  losses  or  expenses.  Such  notes,  or  the  proceeds 
thereof,  must  remain  with  the  corporation  as  a  fund  for  the 
better  security  of  persons  dealing  with  it,  and  constitute  the 
assets  of  the  corporation,  liable  for  all  its  debts,  obligations, 
and  indebtedness  next  after  its  assets  from  premiums  and 
other  sources,  exclusive  of  capital  stock,  until  the  net  earn- 
ings, over  and  above  its  expenses,  losses,  and  liabilities,  shall 
have  accumulated  in  cash,  or  securities  in  which  the  net  earn- 
ings have  been  invested,  to  a  sum  which,  with  the  capital  stock, 
is  equaJ  to  the  aggregate  of  the  original  amounts  of  the  guar- 
antee fund  and  of  the  capital  stock. 

§  439.  The  sum  accumulated  as  provided  in  the  preceding 
section,  together  with  the  capital  stock,  shall  become  and  re- 
main the  fixed  capital  of  the  corporation,  not  subject  to  divis- 
ion among  the  stockholders  or  parties  dealing  with  it,  or  to 
be  expended  in  any  manner  otherwise  than  may  be  required 
in  payment  of  the  corporation's  debts  and  actual  expenses, 
antil  the  bosiness  of  the  corporation  is  closed,  its  debts  paid, 
and  its  outstanding  policies  and  obligations  of  every  kind  can- 
celled or  provided  for ;  and  if  from  any  cause  a  deficiency  at 
any  time  occurs  in  such  fixed  capital,  no  forther  division  of 
profits  must  take  place  until  such  deficiency  has  been  made 
up. 

§  440.  Whenever  the  fixed  capital  of  the  corporation  is 
obtained  as  hereinbefore  provided,  the  president  of  the  cor- 
poration and  its  actuary,  or  its  secretary,  if  there  is  no  act- 
uary, must  make  a  declaration  in  writing,  sworn  to  before 
some  notary  public,  of  the  amount  of  such  fixed  capital,  and 
of  the  particular  kinds  of  property  composing  the  same,  with 
the  nature  and  amount  of  each  kind,  which  must  be  filed  with 
the  original  articles  of  incorporation,  ai\d  a  copy,  certified  by 
the  county  clerk,  must  be  published  for  at  least  four  successive 
weeks,  in  a  newspaper  published  in  the  county  where  the 
principal  business  of  the  corporation  is  situated.  Upon  the 
filing  of  such  declaration  the  guarantee  fund  is  discharged  of 
its  obligations,  and  all  notes  of  the  fund  remaining  in  the  con- 
trol of  the  corporation,  and  not  affected  by  any  hen  thereon, 
or  claim  of  that  nature,  must  be  surrendered  b^  it  to  the  mak- 
ers thereof,  respectively,  or  other  parties  entitled  to  receive 
the  same. 
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§  441.  Until  the  guarantee  fund  is  dlschai^ed  from  its 
obUjifations,  as  provided  in  the  preceding  section,  no  note  mnst 
be  withdrawn  from  the  fand,  unless  another  note  of  equal  sol* 
vency  is  substituted  therefor,  with  the  approval  of  the  board 
of  directors.  The  corporation  must  allow  a  commission,  not 
exceeding  five  per  cent,  per  annum,  on  all  such  guarantee 
notes  while  outstanding,  and  also  interest  on  all  moneys  paid 
on  such  notes  by  the  parties  liable  thereon,  at  the  rate  of 
twelve  per  cent,  per  annum,  payable  half  yearly  until  repaid 
by  the  corporation,  unless  the  current  rate  of  interest  is  differ- 
ent from  this  amount,  in  which  case  the  rate  payable  may, 
from  time  to  time,  at  intervals  of  not  less  than  one  year,  be 
increased  or  reduced  by  the  board  of  directors,  so  as  to  con- 
form to  the  current  rate.     [In  efiSect  July  1,  1874.] 

§  442.  After  the  filing  of  the  declaration  of  the  fixed  cap- 
ital, as  in  this  article  provided,  the  holders  of  policies  of  life 
insurance  for  the  term  of  life,  on  which  the  premiums  are  not 
in  default,  may  vote  at  the  election  of  directors,  and  have  one 
vote  for  each  one  thousand  dollars  insured  by  their  policies, 
respectively. 

%  443.  The  number  of  directors  specified  in  the  articles  of 
incorporation  may  be  altered  from  time  to  time  during  the  ex- 
istence of  the  corporation  by  resolution,  at  the  annual  meeting 
of  a  majority  of  those  entitled  to  vote  at  the  election  of  di- 
rectors, but  the  number  must  never  be  redaced  below  five. 

§  444.  Life,  health,  and  accident  insurance  corporations 
may  invest  their  capital  stock  as  follows  : 

1 .  In  loans  upon  unincumbered  and  improved  real  property 
within  the  State  of  California,  which  shall  be  worth  at  the. 
time  of  the  investment  at  least  forty  pes  cent,  more  than  the 
sum  loaned ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds, 
and  other  securities  of  the  United  States  and  of  the  State  of 
California ; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  other  States  of  the  Union,  or  of  any  county,  or 
incorporated  city,  or  city  and  county  in  the  State  of  Califor- 
nia; 

4.  In  the  purchase  of  loans  upon  any  stocks  of  corporations 
formed  under  the  laws  of  this  State,  except  of  mining  corpo- 
rations, which  shall  have,  at  the  time  of  the  investment^  a 
ralue,  in  the  city  and  county  of  San  Eiuncisco,  of  not  lesa 
than  sixty  per  cent,  of  their  par  value,  and  shall  be  rated  a«. 
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first-class  securities ;  but  no  loans  shall  be  made  on  any  se- 
cnrities  specified  in  subdivisions  three  and  four  of  this  sec- 
don,  in  any  amount  beyond  sixty  per  cent,  of  the  market 
yalue  of  the  securities,  nor  shall  any  loan  be  made  on  the 
stock  of  the  corporation,  or  notes  or  other  obligations  of  its 
corporators.     [In  effect  July  1,  1874.] 

§  446.  The  corporation  may,  by  its  by-laws,  limit  the 
number  of  shares  which  may  be  held  by  any  one  person,  and 
make  snch  other  provisions  for  the  protection  of  the  stock- 
holders and  the  better  security  of  those  dealing  with  it  as  to 
a  majority  of  the  stockholders  may  seem  proper,  not  incon- 
sistent with  the  provisions  of  this  title  or  part. 

§  446.  All  premiums  must  be  payable  wholly  in  cash,  or 
one  half  or  a  greater  proportion  in  cash,  and  the  remainder 
in  promissory  notes  bearing  interest,  as  may  be  provided  for 
by  the  by-laws.  Agreements  and  policies  of  insurance  made 
by  the  corporation  may  be  upon  the  basis  of  full  or  partial 
participation  in  the  profits,  or  without  any  participation 
\herein,  as  may  be  provided  by  the  by-laws  and  agreed  be- 
tween Uie  parties. 

§  447.  Every  life  insurance  corporation  organized  under 
the  laws  of  this  State  must,  on  or  before  the  first  day  of 
February  of  each  year,  furnish  the  insurance  commissioner 
the  necessary  data  for  determining  the  valuation  of  all  its 
policies  outstanding  on  the  thirty-first  day  of  December  then 
next  preceding.  And  every  life  insurance  company  organized 
under  the  laws  of  any  other  State  or  country,  and  doing  busi- 
ness in  this  State,  must,  i?pon  the  written  requisition  of  the 
commissioner,  furnish  him,  at  such  time  as  he  may  designate, 
the  requisite  data  for  determining  the  valuation  of  all  of  its 
policies  then  outstanding.  Such  valuations  must  be  based 
upon  the  rate  of  mortality  established  by  the  American  ex- 
perience life-table  and  interest  at  four  and  one  half  per  cent. 
per  annum.  For  the  purpose  of  making  the  valuations,  the 
msurance  commissioner  is  authorized  to  employ  a  competent 
actuary,  whose  compensation  for  snch  valuations  shall  be  three 
cents  for  each  thousand  dollars  of  insurance ;  to  be  paid  by 
the  respective  companies  whose  policies  are  thus  valued.  [In 
fflTect  July  1,  1874.] 

§  448.  No  stamp  is  required  nor  stamp  duty  exacted  on 
any  contract  of  insurance,  when  such  contract  insures  against 
iccident  which  may  result  in  injurj'  or  death. 

See  Act  of  March  28,  1874,  Relative  to  Mutual  Beneficial  and  Aellof 
inociations,  Appendix,  p.  481. 
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§  449.  When  the  certificate  of  the  insurance  commissioner 
of  this  State,  of  the  valuation  of  the  policies  of  a  life  insnrance 
company,  as  provided  in  section  four  hundred  and  forty-seven 
of  the  Civil  Code  of  this  State,  issued  to  any  company  organized 
under  the  laws  of  this  State,  shall  not  be  accepted  by  the  in- 
surance authorities  of  any  other  State,  in  lieu  of  a  valuation 
of  the  same,  by  the  insurance  officer  of  such  other  State,  then 
every  company  organized  under  the  laws  of  snch  other  State, 
doing  business  in  this  State,  shall  be  required  to  have  a  sepa- 
rate valuation  of  its  policies  made  under  the  anthority  of  the 
insurance  commissioner  of  this  State,  as  provided  in  section 
four  hundred  and  forty-seven  of  the  Civil  Code.  [In  effect 
July  1,  1874.] 

§  450.  Every  policy  of  insurance  upon  life  hereafter  is- 
sued and  delioered  within  the  limits  of  the  State  of  California, 
whether  by  a  person,  or  corporation  organized  under  the  laws 
of  this  State  or  under  those  of  any  other  State  or  country,  or 
by  the  agent  of  such  person  or  corporation,  must  contain 
written  e\idence  that  it  was  issued  in  this  State.  And  the 
person  or  corporation,  and  the  afje.nt  therfofy  issuing  ayid  delirj- 
ering  such  policy,  without  the  evidence  hereinbefore  required, 
shall  forfeit  to  the  people  of  the  State  of  C'alifornia  the  sum 
of  one  hundred  dollars  for  cash  |each]  and  every  policy  so 
issued,  to  be  recovered  by  the  insurance  commissioner  by 
suit  in  the  name  of  the  people  of  the  State  of  California,  in 
any  court  of  competent  jurisdiction.     [In  effect  April  1,  1878.] 

§  451.  Under  any  policy  of  insnrance  on  life  hereafter  is- 
sued and  delivered  in  this  State,  whetlier  by  a  person,  or  cor- 
poration organized  under  the  laws  of  California,  or  under 
those  of  any  or  her  State  or  country,  the  holder  thereof,  at  any" 
wime  during  the  continuance  of  the  policy,  shall  be  entitled  to 
claim  and  recover  of  the  insurer— any  stipulation  or  condi- 
tion of  forfeiture  contained  in  the  policy  or  elsewhere  to  the 
contrary  notwithstnnding  —  a  surrender  value,  to  be  deter- 
mined as  follows :  The  net  value  of  the  policy,  at  the  time  of 
demand  upon  the  insurer  for  settlement  and  liquidation  of 
the  same,  shall  be  ascertained  according  to  the  American  Ex- 
perience Rate  of  Mortality,  with  interest  at  four  and  one  half 
per  centum  per  annum ;  from  such  value  shall  be  deducted 
and  cancelled  any  indebtedness  of  the  assured  growing  out  of 
the  policy,  and  a  surrender  char<re  to  the  company,  to  be  as- 
certained as  follows :  Assuming  the  rates  of  mortality  and  in- 
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§  450.  Every  contract  or  policy  of  insurance  hereafter 
made  by  any  person  or  corporation  organized  under  the 
laws  of  this  State,  or  under  those  of  any  other  State  or 
country,  with  and  upon  the  life  of  a  resident  of  this  State, 
and  delivered  within  this  State,  shall  contain,  unless  spe- 
cifically contracted  between  the  insurer  and  the  insured 
for  tontine  insurance,  or  for  other  term  or  paid-up  insur- 
ance, a  stipulation  that  when,  after  three  full  annual 
premiums  shall  have  been  paid  on  such  policy,  it  shall 
cease  or  become  void  solely  by  the  non-payment  of  any 
premium  when  due,  its  entire  net  reserve,  by  the  Amer- 
ican Experience  Mortality,  and  interest  at  four  and  one- 
half  per  cent,  yearly,  less  any  indebtedness  to  the  com- 
pany on  such  policy,  shall  be  applied  by  such  company  as 
a  single  premium,  at  such  company's  published  rates  in 
force  at  the  date  of  original  policy,  but  at  the  age  of  the 
insured  at  time  of  lapse,  either  to  the  purchase  of  non- 
participating  term  insurance  for  the  full  amount  insured 
by  such  policy,  or  upon  the  written  application  by  the 
owner  of  such  policy,  and  the  surrender  thereof  to  such 
company  within  three  months  from  such  non-payment  of 
premium,  to  the  purchase  of  a  non-participating  paid-up 
policy,  payable  at  the  time  the  original  policy  would  be 
payable  if  continued  in  force ;  both  kinds  of  insurance  to 
be  subject  to  the  same  conditions,  except  as  to  payment 
of  premiums,  as  those  of  the  original  policy.  It  may  be 
•provided,  however,  in  such  stipulation,  that  no  part  of 
such  term  insurance  shall  be  due  or  payable,  unless  satis- 
factory proofs  of  death  be  furnishecl  to  the  insuring  com- 
pany within  one  year  after  death,  and  that,  if  death  shall 
occur  \v  ithin  three  years  after  such  non-payment  of  pre- 
mium, and  during  such  term  of  insurance,  there  shall  be 
deducted  from  the  amount  payable  the  sum  of  all  the 
premiums  that  would  have  become  due  on  the  original 
policy  if  it  had  continued  in  force.  If  the  reserve  on  en- 
dowment policies  be  more  than  enough  to  purchase  tem- 
porary insurance,  as  aforesaid,  to  the  end  of  the  endow- 
ment term,  the  excess  shall  be  applied  to  the  purchase  of 
pure  endowment  insurance,  payable  at  the  end  of  the 
term,  if  the  insured  be  then  living.  If  any  life  insurance 
corporation  or  company  shall  deliver  to  any  person  in 
this  State  a  policy  of  insurance  upon  the  life  of  any  per- 
son residing  in  this  State,  not  in  conformity  with  the  pro- 
visions of  this  section,  the  riglit  of  such  corporation  or 
company  to  transact  business  in  this  State  shall  thereupon 
and  thereby  cease  and  terminate,  and  the  Insurance  Com- 
missioner shall  immediately  revoke  the  certificate  of  such 
corporation  or  company  authorizing  it  to  do  business  in 
this  State,  and  publish  such  revocation,  daily,  for  the 
period  of  two  weeks,  in  two  daily  newspapers,  one  pub- 
lished in  the  City  of  San  Francisco,  and  the  other  in  the 
City  of  Sacramento. 

§§  451,  452.  Sections  four  hundred  and  fifty-one  and 
four  hundred  and  fifty-two  of  said  Civil  Code  are  hereby 
repealed. 

[Approved  April  26th,  1880.] 
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terest  as  aforesaid,  the  present  value  of  all  the  future  contri- 
butions of  the  policy  to  pay  death  claims,  or,  in  other  words,  of 
all  the  normal  future  yearly  costs  of  insurance  which  by  its 
terms  it  is.  exposed  to  pay,  in  case  of  its  continuance,  shall  be 
calculated,  and  eight  per  centum  of  this  sum  shall  be  the  legal 
surrender  charj^e,  and  the  remainder  of  the  net  value  of  the 
policy  ascertained  as  aforesaid,  after  deducting  this  surrender 
charge,  and  any  debts  due  the  insurer  as  aforesaid,  shall  be 
payable  to  the  insured  in  cash  within  si;cty  days  after  the 
amount  is  ascertained.  If  there  shall  not  have  been  a  settle- 
ment and  liquidation  of  the  policy  as  hereinbefore  provided, 
and  it  shall  have  lapsed  by  reason  of  the  non-payment  of  a 
premium,  the  insurer  must  nevertheless  continue  it  in  force  as 
provided  in  the  next  ensuing  section.  [In  effect  April  1, 
1878.] 

§  462.  The  net  value  of  the  policy,  at  the  expiration  of  the 
term  for  which  the  full  amount  of  premiums  shall  have  been 
paid,  must  be  ascertained  and  determined  in  accordance  with 
the  formula  set  forth  in  the  preceding  section.     After  deduct- 
ing from  such  net  value  any  indebtedness  to  the  insurer  grow- 
ing out  of  the  policy,  and  cancelling  the  same,  and  deducting 
alsK)  a  surrender  charge,  as  ascertained  in  accordance  with  the 
provisions  of  said  preceding  section,  the  remainder  of  such  net 
value  shall  be  considered  as  a  net  single  premium  of  insurance. 
And  in  the  case  of  any  policy,  other  than  an  en(iowment,  the 
amount  which  it  will  insure  as  a  life  policy  shall  be  deter- 
mined according  to  the  age  of  the  insured  at  the  time  of  the 
lapse  of  the  policy,  and  the  rates  of  mortality  and  interest  as- 
sumed in  determining  the  net  value  of  the  same.     In  the  case 
of  an  endowment,  payable  at  a  certain  time,  or  at  death,  if  it 
should  previously  occur,  the  remainder  of  the  net  value  of  the 
policy,  ascertained  as  hereinbefore  required,  shall  be  consid- 
ered as  a  net  single  premium  of  endowment  insurance,  and 
the  amount  which  it  will  insure  as  an  endowment  for  the  un- 
expired term  of  the  policy  shall  be  determined,  according  to 
the  age  of  the  insured  and  the  rates  of  mortality  and  interest 
ussumed  in  determining  the  net  value  of  the  policy.     As  thus 
adjusted,  the  policy  is  to  be  considered  as  con  tinned  in  force, 
n  accordance  with  its  original  terms,  except  for  a  smaller 
amount ;  which  said  amount  shall  be,  by  the  company,  in- 
dorsed on  the  policy  as  paid-up  insurance.      [In  effect  April 
V,  1878.] 
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TITLE   III. 

RAILROAD  CORPORATIONS. 

Chafteb  I.  Officers  and  Corporate  Stock,  §§  454-459. 
II.  Enumkkatiox  of  Powers,  §§  465-478. 
III.  Business,  how  conducted,  §§*479-491, 


CHAPTER  L 

OFFICERS  AND  CORPORATE  STOCK. 

SlOTiON  454.  Directors  to  be  elected,  when. 

455.  Additional  proyisions  in  assessment  and  transfer  of  stock. 

456.  Corporations  may  borrow  money  and  issue  bonds.     Limitap 

tion  of  amount. 
467.  To  provide  a  sinking  fund  to  pay  bonds. 

458.  Capital  stock  to  be  fixed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

§  464.  Directors  of  railroad  corporations  maj  be  elected 
at  a  meeting  of  the  stockholders  other  than  the  annual  meet- 
ing, as  a  majority  of  the  fixed  capital  stock  may  determine, 
or  as  the  by-laws  may  provide ;  notice  thereof  to  be  given  as 
provided  for  notices  of  meetings  to  adopt  by-laws  in  Article 
ll..  Chapter  I.,  Title  I.,  of  this  part. 

§  456.  No  stock  in  any  railroad  corporation  is  transferable 
untQ  all  the  previous  calls  or  instalments  thereon  have  been 
fully  paid  in ;  nor  is  any  such  transfer  valid,  except  as  between 
the  parties  thereto,  unless  at  least  twenty  per  cent,  has  been 
paid  thereon  and  certificates  issued  therefor,  and  the  transfer 
approved  by  the  board  of  directors. 

§  456.  Railroad  corporations  may  borrow,  on  the  credit  of 
the  corporation  and  under  such  regulations  and  restrictions  as 
the  directors  thereof,  by  unanimous  concurrence,  may  impose, 
such  sums  of  money  as  may  be  necessary  for  constructing  and 
completing  their  railroad,  and  may  issue  and  dispose  of  bonds 
or  promissory  notes  therefor,  in  denominations  of  not  less 
than  five  hundred  dollars,  and  at  a  rate  of  interest  not  exceed- 
ing ten  per  cent,  per  annum ;  and  may  also  issue  bonds  or 
Dromissory  notes,  of  the  same  denomination  and  rate  of  in- 
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terest,  in  payment  of  any  debts  or  contracts  for  constructing 
and  completing  their  road,  with  its  equipments  and  all  else 
relative  tliereto,  and  for  the  purchase  of  railroads  and  other 
property  wiiliin  the  purposes  of  the  corporation.  The  amount 
of  bonds  or  promissory  notes  issued  for  such  purposes  must 
not  exceed,  in  nil,  the  amonnt  of  their  capital  stock ;  and  to 
secure  the  payment  of  such  bonds  or  notes,  they  may  mortgage 
their  corpora,te  property  and  franchises,  or  may  secure  the  pay- 
ment of  such  bunds  or  notes  by  deed  of  trust  of  their  corpo- 
rate property  and  franchises.  Any  person  or  corporation 
formed  under  the  laws  of  this  State  or  of  any  other  State 
within  the  United  States,  that  the  directors  of  the  railroad 
corporation  may  by  unanimous  concurrence  select,  may  be 
trubtees  in  such  deed  of  trust.  [In  effect  April  15,  1880.] 
Penal  Code,  §  568. 

§  457.  The  directors  must  provide  a  sinking  fund,  to  be 
specially  applied  to  the  redemption  of  such  bonds  on  or  before 
their  maturity,  and  may  also  confer  on  any  holder  of  any  bond 
or  note  so  issued,  for  money  borrowed  or  in  payment  of  any 
debt  or  contract  for  the  construction  and  equipment  of  such 
road,  the  right  to  convert  the  principal  due  or  owing  thereon 
into  stock  of  such  corporation,  at  any  time  within  eight  years 
from  the  date  of  such  bonds,  under  such  regulations  as  the 
directors  may  adopt. 

Penal  Code,  §§  566-7. 

§  458.  When,  at  any  time  after  filing  the  articles  of  incor- 
poration, it  is  ascertained  that  the  capital  stock  therein  set  out 
IS  either  more  or  less  than  actually  required  for  constnicting, 
equipping,  operating,  and  maintaining  the  road,  by  a  two- 
third  vote  of  the  stockholders  the  capital  stock  must  be  fixed, 
and  a  certificate  thereof,  and  of  the  proceedings  had  to  fix  the 
same,  must  be  made  out  and  filed  in  the  office  of  the  secretary 
of  state. 

§  45d.  Within  thirty  days  after  the  payment  of  the  last 
instalment  of  the  fixed  capital  stock  of  any  railroad  corpora- 
vion  organized  under  this  title  and  part,  the  president  and  sec- 
retary, and  a  majority  of  the  directors  thereof,  must  make,  sub* 
Bcribe,  and  file  in  the  office  of  the  secretary  of  state  a  certificate, 
stating  the  amount  of  the  fixed  capital  stock,  and  that  the 
whole  thereof  has  been  paid  in.  The  certifiijate  must  be  veri- 
fied by  the  affidavit  of  the  president  and  secretary. 
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CHAPTER   11. 

ENUMERATION  OF  POWERS. 

-iMllOOr  46&  EnnmeTatioii  of  powers : 

1.  To  sorTey  road ; 

2.  May  accept  real  estate  ; 
8.  May  acquire  real  estate ; 
4.  Lay  out  road,  how  wide ; 

6.  Where  may  construct  road ; 

6.  May  crocs  or  connect  roads ; 

7.  May  purchase  land,  timber,  stonOi  graTeli  &e* ; 

8.  Carry  persons  and  freight ; 

9.  Erect  necessary  buildings  ; 

10.  R^ttlate  time  and  freights,  ffubjeot  to  legislation ; 

11.  Regulate  force  and  speed. 

466.  Map  and  profile  to  be  filed. 

467.  May  change  line  of  road. 

468.  Foifeiture  of  franchise.' 

469.  Crossings  and  intenectiions.    Condemnation. 

470.  Mot  to  ufse  streets,  alleys,  or  water  in  cities  or  towns,  except 

by  a  two-third  vote  of  the  city  or  town  authorities. 

471.  Railroads  through  cities  not  to  charge  fare  to  and  from 

points  therein. 

472.  When  crossing  railroads  or  hi^ways,  how  other  lands  are 

acquired. 

473.  Corporations  may  consolidate.    Publication  of  notice.  Copy 

to  be  filed. 

474.  State  lands  granted  for  use  of  corporations. 

475.  Grant  not  to  embrace  town  lots. 

476.  Wood,  stone,  and  earth  mav  be  taken  from  State  lands. 

477.  Lands  to  revert  to  State,  when. 

478.  Selections  made,  how  proved  and  certified  to. 

§  465.  Every  railroad  corporation  has  power : 

1.  To  cause  such  examination  and  surveys  to  be  made  as 
may  be  necessary  to  tlie  selection  of  the  most  advantageous 
route  for  the  raiboad ;  and  for  such  purposes  their  officers, 
agents,  and  employees  may  enter  upon  the  lands  or  waters  of 
any  person,  subject  to  liability  lor  all  damages  which  they  do 
thereto ; 

2.  To  receive,  hold,  take,  and  convey,  by  deed  or  otherwise, 
tA  a  natural  person,  such  voluntary  grants  and  donations  of  . 
real  estate  and  other  property  which  may  be  made  to  it  to  aid ' 
and  encourage  the  construction,  maintenance,  and  accommo- 
dation of  such  railroad ; 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  ro 
oeive,  enter,  take  possession  of,  hold,  and  use  all  sucli  real  es 
Ute  and  other  property  as  may  be  absolutely  necessary  for  th« 
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oonstraction  and  mamtenance  of  such  railroad,  aud  for  all 
Btationa,  depots,  and  other  piirpo8e8  necessary  to  successfully 
work  and  conduct  the  business  of  tiie  road ; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and 
to  construct  and  maintain  the  same,  with  a  single  or  double 
track,  and  with  such  appendages  and  adjuncts  as  may  be  nec- 
essary for  the  convenient  use  of  the  same ; 

5.  To  construct  their  road  across,  along,  or  upon  any 
fftream  of  water,  watercourse,  roadstead,  bay,  navigable 
■trcam,  street,  avetme,  or  highway,  or  across  any  railway, 
canal,  ditcli,  or  flume  which  the  route  of  its  road  intersects, 
crosses,  or  runs  along,  in  such  manner  as  to  afford  security  for 
life  and  prop-rty  ;  but  the  corporation  shall  restore  the  stream 
or  watercourse,  rotid,  street,  avenue,  hi<i:hway,  railroad,  canal, 
ditch,  or  flume  thus  intersected  to  its  former  state  of  useful- 
ness, as  near  as  may  be,  or  so  that  the  railroad  shall  not  un- 
necessarily impair  its  usefulness  or  injure  its  franchise  ; 

6.  To  cross,  intersect,  join,  or  unite  its  railroad  with  any 
other  railroad,  either  before  or  after  construction,  at  any 
point  upon  its  route,  and  upon  the  grounds  of  such  other  rail- 
road corporation,  with  the  necessary  turnouts,  sidings,  and 
switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connections ;  and  every  corporation  whose  railroad  is, 
or  shall  be  hereafter,  intersected  by  any  new  railroad,  shall 
unite  with  the  owners  of  such  new  railroad  in  forming  sucn 
intersections  and  connections,  and  grant  facilities  therefor ; 
and  if  the  two  corporations  cannot  agree  upon  tho  amount  of 
compensation  to  be  made  therefor,  or  the  points  or  the  man- 
ner of  such  crossings,  intersections,  and  connections,  the  same 
shall  be  ascertained  and  determined  as  is  provided  in  Title 
VIL,  Part  III.,  Code  of  Civil  Procedure.     [§§  l237-12o3.] 

7  To  purchase  lands,  timber,  stone,  gravel,  or  other  ma- 
Verials,  to  be  used  in  the  construction  and  maintenance  of  its 
load,  and  all  necessary  appendages  and  adjuncts,  or  acquire 
them  in  the  manner  provided  in  Title  VII.,  Part  III.,  Code  of 
Civil  Procedure,  for  the  condemnation  of  lands  ;  and  to  change 
the  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority 
of  the  directors  so  determine,  as  is  provided  hereinafter ;  but 
no  such  change  must  vary  the  general  route  of  such  road,  as 
contemplated  in  its  articles  of  incorporation  ; 

8.  To  carry  persons  and  property  on  their  railroad,  and  re- 
ceive tolls  or  compensation  therefor  ; 

9.  To  erect  and  maintain  all  necessary  and  convenient 
buildings,  stations,  depots,  fixtures,  and  machinery  for  the 
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accommodation  and  use  of  their  passengers,  freight,  and  busi- 
ness; 

10.  To  regulate  the  time  and  manner  in  which  passengers 
and  property  shall  be  transported,  and  the  tolls  and  compen- 
sation to  be  paid  therefor  within  the  limits  prescribed  bj  law, 
and  subject  to  alteration,  change,  or  amendment  by  the  legis- 
lature at  any  time ; 

11.  To  regulate  the  force  and  speed  of  their  locomotives, 
cars,  trains,  or  other  machinery  used  and  employed  on  their 
road,  and  to  establish,  execute,  and  enforce  all  needful  and 
proper  rules  and  regulations  for  the  management  of  its  busi- 
ness transactions  usual  and  proper  for  railroad  corporations. 

§  466.  Every  railroad  corporation  in  this  State  must, 
within  a  reasonable  time  after  its  road  is  finallv  located,  cause 
to  be  made  a  map  and  profile  thereof,  and  of  the  land  acquired 
for  the  use  thereof,  and  the  boundaries  of  the  several  counties 
through  which  the  road  may  run,  and  file  the  same  in  the 
office  of  the  secretary  of  state ;  and  also  like  maps  of  the 
parts  thereof  located  in  different  counties,  and  file  the  same  in 
the  office  of  the  clerk  of  the  county  in  which  such  parts  of  the 
road  are,  there  to  remain  of  record  forever.  The  maps  and 
profiles  must  be  certified  by  the  chief  engineer,  the  acting 
president  and  secretary  of  such  company,  and  copies  of  the 
same,  so  certified  and  filed,  be  kept  in  the  office  or  the  secre- 
tary of  the  coi*poration,  subject  to  examination  by  all  parties 
interested. 

§  467.  If,  at  any  time  after  the  location  of  the  line  of  the 
railroad  and  the  hling  of  the  maps  and  profiles  thereof,  as 
provided  in  the  preceding  section,  it  appears  that  the  location 
can  be  improved,  the  directors  may,  as  provided  in  subdi- 
vision 7,  section  465,  alter  or  change  the  same,  and  cause  new 
maps  and  profiles  to  be  filed,  showing  such  changes,  in  the 
same  offices  where  the  originals  are  of  file,  and  may  proceed, 
in  the  same  manner  as  the  original  location  was  acquired,  to 
acquire  and  take  possession  of  such  new  line,  and  must  sell  or 
i'elinquish  the  lands  owned  by  them  for  the  original  location, 
within  five  years  after  such  change.  No  new  location  as 
herein  provided,  must  be  so  run  as  to  avoid  any  points  named 
in  their  articles  of  incorporation.  % 

§  468*  Every  railroad  corporation  must,  within  two  years 
^fter  filing  its  original  articles  of  incorporation,  begin  the  cod' 
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■truction  of  its  road,  and  must  every  year  thereafter  complete 
and  put  in  full  operation  at  least  five  miles  of  its  road,  antU 
the  same  is  fully  completed ;  and  upon  its  failure  so  to  do,  for 
the  period  of  one  year,  its  right  to  extend  its  road  beyond  the 
point  then  completed  is  forfeited. 

§  469.  Whenever  the  track  of  one  railroad  intersects  or 
crosses  the  trnck  of  another  railroad,  whether  tlie  same  be  a 
street  railroad,  wholly  within  the  limits  of  a  city  or  town,  or 
other  railroad,  the  rails  of  either  or  each  road  must  be  so  cut 
and  adjusted  as  to  permit  the  passage  of  the  cars  on  each  road 
with  as  little  obstruction  as  possible ;  and,  in  case  the  persons 
or  corporations  owning;  the  railroads  cannot  agree  as  to  the 
compensation  to  be  made  for  cutting  and  adjusting  the  rails, 
the  condemnation  of  the  right  of  way  over  the  one  for  the  use 
of  the  other  road  may  be  haed  in  proceedings  under  Title 
VII ,,  Part  III.,  Code  of  Civil  Procedure,  and  the  damages 
assessed  and  the  right  of  way  granted  as  in  other  cases.  [§§ 
1237-1263.] 

§  470.  No  railroad  coiporation  must  use  any  street^  alley, 
or  highway,  or  any  of  the  land  or  water,  within  any  incorpo- 
rated city  or  town,  unless  the  right  to  so  use  the  same  is 
granted  by  a  two-third  vote  of  the  town  or  city  authority  from 
which  the  right  must  emanate. 

^^71.  No  railroad  corporation,  other  than  street  railroads, 
avauI^i^^Helf  of  the  provisions  of  the  preceding  section,  and 
acquirin^^*jl^^f  wav  from  city  authorities,  must  ever  use 
their  road  for  su^^jailroad  purposes,  or  for  the  purpose  of 
carrying  passengers7p^^|onsideration,  from  any  point  to 
another  in  the  same  citv,  exc^l^^mch  roads  as  are  or  may  be 
built  on  the  prlsmoidal  or  other  eltJ^i^^d  railroad,  plan,  and 
chartered  for  street  railroad  purposes ;  jJTShii^^fhat  such  ele- 
vation shall  be  not  less  than  fourteen  feet  abott*^^  street 
level.     [Repealed  April  1,  1878.] 

§  472.  Whenever  the  track  of  such  railroad  crosses  a  rail- 
road or  highway,  such  railroad  or  highway  may  be  carried 
under,  over,  or  on  a  level  with  the  track,  as  may  be  most  ex- 
pedient ;  and  in  cases  where  an  embankment  or  cutting  neoes- 
jitates  a  change  in  the  line  of  such  railroad  or  highway,  the 
corporation  may  take  such  additional  lands  and  material  as  are 
necessary  for  the  construction  of  such  road  or  highway  on 
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Bueh  new  line.  If  such  other  necessary  lands  cannot  be  had 
©therwise,  they  may  be  condemned  as  provided  in  Title  VII., 
Part  III.,  Code  of  Civil  Procedure ;  and  when  compensation 
is  made  therefor,  the  same  becomes  the  property  of  the  cor- 
poration.    [§§  1237-1263.] 

§  473.  Two  or  more  railroad  corporations  may  consolidate 
their  capital  stock,  debts,  property,  assets,  and  franchises  in 
snch  manner  as  may  be  agreed  upon  by  their  respective  boards 
of  directors.  No  snch  amalgamation  or  consolidation  must 
take  place  without  the  written  consent  of  the  holders  of  three 
fourths  in  value  of  all  the  stock  of  each  corporation ;  and  no 
such  amalgamation  or  consolidation  must  in  any  way  relieve 
snch  corporation  or  the  stockholders  thereof  from  any  and  all 
)u8t  liabilities.  In  case  of  such  amalgamation  or  consolidation, 
due  notice  of  the  same  musfbe  given,  by  advertisement  for 
one  montli  in  at  least  one  newspaper  in  each  county,  if  there 
be  one  published  therein,  into  or  through  which  such  roads 
run,  and  also  for  the  same  length  of  time  in  one  paper  pub- 
lished in  Sacramento  and  in  two  papers  published  in  San 
Francisco ;  and  when  the  consolidation  and  amalp:amation  is 
completed,  a  copy  of  the  new  articles  of  incorporation  must  be 
filed  in  the  office  of  the  secretary  of  state. 

§  474.  There  is  granted  to  every  railroad  corporation  the 
right  of  way  for  the  location,  construction,  and  maintenance 
of  their  necessary  works,  and  for  every  necessary  adjunct 
thereto,  over  any  swamp,  overflowed,  or  other  public  lands  of 
the  State  not  otherwise  disposed  of  or  in  use,  not  in  any  case 
exceeding  in  length  or  width  that  which  is  necessary  for  the 
construction  of  such  works  and  adjuncts,  or  for  the  protection  i 
thereof,  not  in  anv  case  to  exceed  two  hundred  feet  in  width. 

§  475.  The  grants  mentioned  in  the  preceding  section  do 
not  apply  to  public  lands  of  the  State  within  the  coi'porate 
limits  of  towns  and  cities,  or  within  three  miles  thereof. 

f  476.  The  ri^ht  to  take  from  any  of  the  lands  belonging 
to  the  State,  adjacent  to  the  works  of  the  corporation,  all 
materials,  such  as  wood,  stone,  and  earth,  naturally  appurte- 
nant thereto,  which  may  be  necessary  and  convenient  for  the 
original  constmction  of  its  works  and  adjancts,  is  granted  to 
tach  corporations. 
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§  477.  If  any  corporation  receiving  State  lands  or  appur- 
tenances thereunder  is  dissolved,  ceases  to  exist,  is  discontin- 
ued, or  the  route  or  line  of  its  works  is  so  changed  as  not  to 
cover  or  cross  the  lands  selected,  or  the  use  of  the  lands  se- 
lected is  abandoned,  such  selected  lands  revert,  and  the  title 
thereto  is  reinvested  in  the  State  or  its  grantees,  free  from  all 
such  uses. 

§  478.-  When  any  selection  of  the  right  of  way,  or  land 
for  an  adjunct  to  the  works  of  a  railroad  corporation,  is  made 
by  any  corporation,  the  secretary  thereof  must  transmit  to  the 
surveyor  general,  comptroller  of  state,  and  recorder  of  the 
county  in  which  the  selected  lands  are  situate,  a  plat  of  the 
lands  BO  selected,  giving  the  extent  thereof  and  uses  for  which 
the  same  is  claimed  or  desired,  duly  verified  to  be  correct ; 
and,  if  approved,  the  surveyor  general  must  so  indorse  the 
plat,  and  issue  to  the  corporation  a  permit  to  use  the  same, 
unless,  on  petition  properly  presented  to  the  court,  a  review 
is  had  and  such  use  prohibited. 


CHAPTER  in. 

BUSINESS,  HOW  CONDUCTED. 

SMinoir  479.  Checks  to  be  affixed  to  all  baggage.    Damages. 

480.  Annual  report  to  be  verified,    form  of  report. 

481.  Duties  of  corporation. 

482.  Corporation  to  pay  damages  for  refusal. 

483.  Furnish  room  inside  passenger  cars,  and  be  responsible  for 

damages  occurring  on  freight  and  other  cars. 

484.  Corporations  to  post  printed  regulations,  and  not  responsible 

for  damages  in  violation  of  rules. 

485.  To  pay  damages.    Not  liable  in  certain  cases.     Oorporatioii 

may  recover  damages,  when. 

486.  Regulations  of  trains.    Penalty. 

487.  Pas8enger  refusing  to  pay  fare. 

488.  Officers  to  wear  badge. 

489.  Rates  of  charges. 

490.  Passenger   tickets,  how  issued,  and  to  be  good  for  dz 

months. 

491.  Character  of  iron  to  be  used. 

$479.  A  check  must  be  affixed  to  every  package  or  par 
eel  of  baggage  when  taken  for  transportation  by  any  agent 
or  emplo^yee  of  such  railroad  corporation,  and  a  duplicate 
thereof  given  to  the  passenger  or  person  delivering  die  same 
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in  his  behalf;  and  if  such  cheek  is  refused  on  demand,  the 
railroad  corporation  must  pay  to  such  passen^r  the  sum  of 
twenty  dollars,  to  be  recovered  in  an  action  for  damages ;  and 
no  fare  or  toll  must  be  collected  or  received  from  such  passen- 
ger, and  if  such  passenger  has  paid  his  fare,  the  same  must 
be  returned  by  the  conductor  in  charge  of  the  train ;  and  on 
producing  the  check,  if  his  baggage  is  not  delivered  to  him  by 
the  agent  or  employee  of  the  railroad  corporation,  he  may  re- 
cover the  value  thereof 'from  the  corporation. 

§  480.  Every  railroad  corporation  must  make  an  annual 
report  to  the  secretary  of  state,  or  other  officer  desi^rnated  by 
law,  of  its  operations  lor  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the  president  or 
acting  superintendent  of  operations,  the  secretary  and  treas- 
urer of  such  corporation,  and  file  it  in  the  office  of  the  secre- 
tary of  state,  or  such  other  designated  officer,  by  the  twentieth 
day  of  February,  which  must  state : 

1.  The  capital  stock,  and  the  amount  thereof  actually  paid  in; 

2.  The  amount  expended  for  the  purchase  of  lands  for  the 
construction  of  the  road,  for  buildings,  and  for  engines  and 
cars,  respectively ; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation  ; 

4.  The  amount  received  from  the  transportation  of  pas- 
sengers, property,  mails,  and  express  matter,  and  from  other 
sources; 

6.  The  amount  of  freight,  specifying  the  quantity  in  tons ; 

6.  The  amount  paid  for  repairs  of  engines,  cars,  buildings, 
and  other  expenses,  in  gross,  showing  the  current  expenses  of 
running  such  road ; 

7.  The  number  and  amount  of  dividends,  and  when  paid ; 

8.  The  number  of  engine-houses  and  shops,  ol  engines  and 
cars,  and  their  character. 

§481.  Every  such  corporation  must  start  and  run  fcheir 
cars,  for  the  transportation  of  persons  and  property,  at  such 
regular  times  as  they  shall  fix  by  public  notice,  and  must  fur- 
nish sufficient  accommodations  for  the  transportation  cf  all 
such  passengers  and  property  as,  within  a  reasonable  time 
previous  thereto,  offer  or  is  olEered  for  transportation,  at  the 
^lace  of  starting,  at  the  junction  of  other  railroads,  and  at 
siding  and  stopping  places  established  for  receiving  and  dis- 
charging way  passengers  and  freight ;  and  must  take,  trans* 
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port,  and  discharge  such  passengers  and  property  at,  from, 
and  to  such  places,  on  the  due  payment  of  toils,  freight,  oi 
fare  therefor. 

§  482.  In  case  of  refusal  by  such  corporation  or  their 
agents  so  to  take  and  transport  any  passengers  or  property, 
or  to  delivei'  tiie  same,  at  the  regular  appointed  places,  such 
corporation  must  pay  to  the  party  a<rgrieYed  all  damages  which 
are  sustained  thereby,  with  costs  of  suit. 

§  483.  Every  railroad  corporation  must  furnish,  on  the 
inside  of  its  passent^er  cars,  sufficient  room  and  accommodations 
for  all  passen«^er8  to  whom  tickets  are  sold  for  any  one  trip, 
and  for  all  persons  presenting  tickets  entitling  them  to  travel 
thereon ;  and  when  fare  is  taken  for  transporting  passengers 
on  any  bangnge,  wood,  gravel,  or  freight  car,  the  same  care 
must  be  taken  and  the  same  responsibility  is  assumed  by  the 
corporation  as  for  passengers  on  passenger  cars. 

§  484.  Every  railroad  corporation  must  have  printed  and 
conspicuously  posted  on  the  inside  of  its  passen<;er  cars  its 
rules  and  regulations  regarding  fare  and  conduct  of  its  passen- 
gers ;  and  in  case  any  passenger  is  injured  on  or  from  the 
platform  of  a  car,  or  on  any  baggajje,  wood,  gravel,  or  freight 
car,  in  violation  of  such  printed  regulations,  or  in  violation  of 
positive  verbal  instructions  or  injunctions  ^iven  to  such  passen- 
ger in  ])erson  by  any  officer  of  the  train,  the  corporation  is 
not  responsible  for  damages  for  such  injuries,  unless  the  cor- 
poration failed  to  comply  with  the  provisions  of  the  preceding 
section. 

§  485.  Railroad  corporations  must  make  and  maintain  a 
good  and  sufficient  fence  on  either  or  both  sides  of  their  track 
and  property.  In  case  they  do  not  make  and  maintain  such 
fence,  if  their  engine  or  cars  shall  kill  or  maim  any  cattle  or 
other  domestic  animals  upon  their  line  of  road  which  passes 
through  or  along  the  property  of  the  owner  thereof,  they  must 
pay  to  the  owner  of  such  cattle  or  other  domestic  animals  a 
liair  market  price  for  the  same,  unless  it  occurred  through  the 
neglect  or  fault  of  the  owner  of  the  animal  so  killed  or 
maimed.  Railroad  corporations  paying  to  the  owner  of  the 
land  through  or  along  which  their  road  is  located  an  agreed 
price  for  making  and  maintaining  such  fence,  or  paying  the 
tost  of  such  fence,  with  the  award  of  damages  allowed  for  the 
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right  of  way  for  snch  railroad,  are  relieved  and  exonerated  from 
all  claims  for  damages  ariKing  oat  of  the  killing  or  maiming 
anj  animals  of  persons  who  thus  fail  to  construct  and  maintain 
such  fence ;  ana  the  owners  of  such  animals  are  responsible  for 
any  damages  or  loss  which  may  accrue  to  such  corporation 
from  such  animals  being  upon  their  railroad  track,  resulting 
from  the  non-construction  of  such  fence,  unless  it  is  shown  that 
sneh  loss  or  damage  occurred  through  the  negligence  or  fault 
of  the  coi'poration,  its  officers,  agents,  or  employees. 

§  486.  A  bell,  of  at  least  twenty  pounds'  weight,  must  be 
placed  on  each  locomotive  engine,  and  be  rung  at  a  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  crosses 
any  street,  road,  or  highway,  and  be  kept  ringing  until  it  has 
crossed  snch  street,  road,  or  highway ;  or  a  steam- whistle 
must  be  attached,  and  be  sounded,  except  in  cities,  at  the  like 
distance,  and  be  kept  sounding ^t  intervals  until  it  has  crossed 
the  same,  under  a  penalty  of  one  hundred  dollars  for  every 
seglect,  to  be  paid  by  the  corporation  operating  the  railroad, 
which  may  be  recovered  in  an  action  prosecuted  by  the  district 
attorney  of  the  proper  county,  for  the  use  of  the  State.  The 
corporation  is  also  liable  for  all  damages  sustained  by  any  per- 
son, and  caused  by  its  locomotives,  train,  or  cars,  when  the 
provisions  of  this  section  are  not  complied  with. 
Omitting  to  ring  the  beil,  a  mlfidemeanor.    Penal  Code,  §  890. 

§  487.  If  any  passenger  refuses  to  pay  his  fare,  or  to  ex- 
hibit or  surrender  his  ticket,  when  reasonably  requested  so  to 
do,  the  conductor  and  employees  of  the  corporation  may  put 
Mm  and  his  bag^ge  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping  place,  or  near  any  dwelling-house, 
on  stopping  the  train. 

§  488.  Every  conductor,  baggage-master,  engineer,  brake- 
man,  or  other  employee  of  any  I'aJlroad  corporation,  employed 
on  a  passenger  train  or  at  stations  for  passengers,  must  wear 
upon  his  hat  or  cap,  or  in  some  conspicuous  place  on  the  breast 
of  his  coat,  a  badge,  indicating  his  office  or  station,  and  the 
initial  letters  of  the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  coDductor,  without  snch  badge,  is 
Authorized  to  demand  or  to  receive  from  any  passenger  any 
fare,  toll,  or  ticket,  or  exercise  any  of  the  powers  of  his  office 
or  station ;  and  no  other  officer  or  employee,  without  such 
Vodge,  has  any  authority  to  meddle  or  iuteitere  with  any  pach 
•tnger  or  property. 
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§  489.  All  railroad  corporations  must  fix  and  publish  their 
rates  of  charges  for  freightage  and  fares  from  one  depot  to 
another,  on  their  various  lines  of  road  in  this  State,  graduated 
AS  follows : 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one  hun- 
dred miles  or  over ; 

2.  One  rate  for  a  distance  of  seven  ty-five  and  less  than  one 
hundred  miles,  charging  not  exceeding  ten  per  cent,  per  mile 
more  than  the  first  rate ; 

3.  One  rate  for  a  distance  of  fifty  and  less  than  seventjr-five 
miles,  charging  not  exceeding  fifteen  per  cent,  per  mile  more 
than  the  first  rate ; 

4.  One  rate  for  a  dii^^tance  of  twenty-five  and  less  than  fifty 
miles,  charging  not  exceeding  twenty  per  cent,  per  mile  more 
than  the  first  rate ; 

5.  One  rate  for  a  distance  not  exceeding  twenty-five  miles, 
charging  not  exceeding  twenty-five  per  cent,  per  mile  more 
than  the  first  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbefore 
named,  shall  any  railroad  corporation  charge  or  receive  more 
than  ten  cents  per  mile  for  each  passenger,  nor  fifteen  cents 
per  mile  for  each  ton  of  freight  transported  on  its  road.  For 
every  transgression  of  these  limitations  the  corporation  is  lia- 
ble, to  the  party  sufl^ering  thereby,  treble  the  entire  amount 
of  fare  or  freightage  so  charged  to  such  party.  In  no  case  is 
the  corporation  required  to  receive  less  than  twenty-five  cents 
for  any  one  lot  of  freight  for  any  distance. 

Aaking  or  receiving  illegal  fare  a  misdemeanor.    Penal  Code,  §  525. 

§  490.  Every  railroad  corporation  must  provide,  and,  on 
being  tendered  the  fare  therefor  fixed  as  provided  in  the  pre- 
ceding section,  furnish  to  every  person  desiring  a  passage  on 
their  passenger  cars  a  ticket  which  entitles  the  purchaser  to  a 
ride,  and  to  the  accommodations  provided  on  tlieir  cars,  from 
the  depot  or  station  where  the  same  is  purchased  to  any  other 
depot  or  station  on  the  line  of  their  road.  Every  such  ticket 
entitles  the  holder  thereof  to  ride  on  their  passenger  cars  to 
the  station  or  depot  of  destination,  or  any  intermediate  sta- 
tion,  and  from  any  intermediate  station  to  the  depot  of  des- 
tination designated  in  the  ticket,  at  any  time  within  six 
months  thereafter.  Any  corporation  failing  so  to  provide 
and  furnish  tickets,  or  refusing  the  passage  which  the  same 
tails  for  when  sold,  must  pay  to  the  person  so  refused  the  sum 
9i  two  hundred  dollars. 

7 
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§  491.  All  railroads,  other  than  street  railroads  and  those 
used  exclusively  for  carrying  freight  or  for  mining  purposes, 
built  by  corporations  organized  under  this  chapter,  must  be 
constructed  of  the  best  quality  of  iron  or  steel  rails,  known  «8 
T  or  H  rail,  or  other  pattern  of  equal  utility.  [In  effect  July 
1,  1874.] 


TITLE  IV. 
STREET    RAILROAD    CORPORATIONS. 

8«moN  497.  Authority  to  lay  street  lailroad  track,  how  obtained.' 

498.  Kestrictions  and  limitations  to  the  grant  of  the  right  of 

way. 

499.  Two  corporations  may  use  the  same  track. 

600.  Crossing  tracks.    Obstructions. 
501.  Bates  of  fare,  speed,  &c. 

602.  Time  allowed  for  completion  of  work  of  laying  down  track. 
503.  Hay  make  further  regulations  and  rules. 

601.  Penalty  for  overcharging. 

505.  To  provide  and  furnish  passenger  tickets.    Penalty. 

506.  Trial,  proof,  and  limitation. 

607.  City  or  town  to  reserve  certain  rights. 

608.  License  to  be  {mid  to  city  or  town. 

509.  Track  for  grading  purposes. 

510.  What  provisions  of  Title  ni.  are  ^plicable  to  street  rail- 

roads. 

511.  Title  applicable  to  natural  persons  alike  with  corporations. 

§  497.  Authority  to  lay  railroad  tracks  through  the  streets 
and  public  highways  of  any  incorporated  city  or  town  may 
be  obtained  for  a  term  of  years,  not  exceeding  fifty,  from  the 
trustees,  council,  or  other  body  to  whom  is  intrusted  the  gov- 
ernment of  the  city  or  town,  under  such  restrictions  and  Um- 
itations,  and  upon  such  terms,  and  payment  of  license  tax,  as 
the  city  or  town  authority  may  provide.  In  no  case  must 
permission  be  granted  to  propel  cars  upon  such  tracks  other- 
wise than  by  horses,  mules,  or  by  wire  ropes  running  under 
the  streets,  and  moved  by  stationary  steam-engines,  unless 
for  special  reasons,  as  hereinafter  provided.  [In  effect  March 
3,  1876.] 


§  498.  The  city  or  town  authorities,  in  granting  the  right 

orations,  in  addition  to  the  re- 
orized  to  impose,  must  require 
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|f  way  to  street  railroad  corporations,  in  addition  to  the  re- 
strictions which  they  are  auth< 
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ft  Strict  compliance  with  the  following  conditions,  except  in 
the  cases  of  prismoidal  or  other  elevated  railways.  In  such 
eases,  said  railway  shall  be  required  to  be  constructed  in  such 
a  manner  as  will  present  the  least  obstruction  to  the  freedom 
of  the  streets  in  which  it  may  be  erected  when  allowed  by  the 
granting  power.  Firsf,  to  construct  their  tracks  on  those 
portions  of  streets  designated  in  the  ordinance  granting  the 
right,  which  must  be,  as  nearly  as  possible,  in  the  middle 
thereof.  Second,  to  plank,  pave,  or  macadamize  the  entire 
length  of  the  street  used  by  their  track,  between  the  rails, 
and  for  two  feet  on  each  side  thereof,  and  between  the  tracks, 
if  there  be  more  than  one,  and  to  keep  the  same  constantly 
in  repair,  flush  with  the  street,  and  with  good  crossings. 
Third,  that  the  tracks  must  not  be  more  than,  five  feet  wide 
within  the  rails,  and  must  have  a  Space  between  them  suffi- 
cient to  allow  the  cars  to  pass  each  other  freely.  [In  effect 
April  3,  1876.] 

§  499.  Two  corporations  may  be  permitted  to  use  the 
same  street,  each  paying  an  equal  portion  for  the  construc- 
tion of  the  track ;  but  in  no  case  must  two  railroad  corpor^ 
tions  occupy  and  use  the  same  street  or  track  for  a  distance  of 
more  than  five  blocks. 

§  500.  Any  proposed  railroad  track  may  be  permitted  to 
cross  any  track  already  constructed,  the  crossing  being  made 
as  provided  in  Chapter  II.,  Title  III.,  of  this  part.  In  laying 
down  the  track  and  preparing  therefor,  not  more  than  one 
block  must  be  obstructed  at  any  one  time,  nor  for  a  longer 
period  than  ten  working  days. 

§  501.  The  rates  of  fare  on  the  cars  must  not  exceed  ton 
cents  for  one  iare,  for  any  distance  under  three  miles.  The 
care  mnst  be  of  the  most  approved  construction  for  comfort 
and  convenience  of  passengers,  and  provided  with  brakes  to 
stop  the  same,  when  required.  The  rate  of  speed  must  not 
be  greater  than  eight  miles  per  hoitr.  A  violation  of  the 
provisions  of  this  section  subjects  the  corporation  to  a  fine  of 
one  hundred  dollars  for  each  offence. 

§  502.  Work  to  construct  the  railroad  must  be  commenced 
within  one  year  from  the  date  of  the  ordinance  granting  the 
right  of  way  and  the  filing  of  articles  of  incorporation,  and 
the  same  must  be  completed  within  three  years  thereafter. 
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A  ^ilare  to  comply  with  these  provisions  works  a  forfeitim 
of  the  right  of  way  as  well  as  of  the  franchise,  unless  the  un* 
completed  portion  is  abandoned  by  the  corporation,  with  the 
consent  of  the  authorities  granting  the  rignt  of  way  —  suck 
abandonment  and  consent  to  be  in  writing. 

§  503.  Cities  and  towns  in  or  through  which  street  rail- 
roads run  may  make  such  further  regulations  for  the  govern- 
ment of  such  street  railroads  as  may  be  necessary  to  a  full  en- 
joyment of  the  franchise  and  the  enforcement  of  the  conditions 
provided  herein. 

§  604.  Any  corporation^  Or  agent  or  employee  thereof, 
demanding  or  charging  a  greater  sum  of  money  for  fare  Oil 
the  cars  of  such  street  railroad  than  that  fixed,  as  provided  in 
this  title,  forfeits  to  the  person  from  whom  such  sum  is  re- 
ceived, or  who  is  thus  overcharged,  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  a  civU  action,  in  any  justice's  court 
having  jurisdiction  thereof,  against  the  corporation. 

§  506.  Every  street  railroad  corporation  must  provide,  and, 
on  request,  furnish  to  all  persons  desiring  a  passage  on  its 
cars,  any  required  quantity  of  passenger  tickets  or  checks, 
each  to  be  good  for  one  ride.  Any  corporation  tailing  to  pro- 
vide and  furnish  tickets  or  checks  to  any  person  desiring  to 
pnrchase  the  same  at  not  exceeding  the  rate  hereinbefore  pre- 
scribed, shall  forfeit  to  such  person  the  sum  of  two  hundred 
dollars,  to  be  recovered  as  provided  in  the  preceding  section. 
[In  effect  July  1,  1874.] 

§  606.  Upon  the  trial  of  an  action  for  any  of  the  sums  for- 
feited, as  provided  in  the  two  preceding  sections,  proof  that 
the  person  demanding  or  reeeivmg  the  money  as  rare,  or  for 
the  sale  of  the  ticket  or  check,  was  at  the  time  of  making  the 
demand  or  receiving  the  money,  engaged  in  an  office  of  the 
corporation,  or  vehicle' belonging  to  the  coiporation,  shall  be 
prima  facie  evidence  that  such  person  was  the  agent,  servant, 
or  employee  of  the  corporation,  to  receive  the  money  and  give 
the  ticket  or  check  mentioned.     [In  effect  July  1,  1874.] 

§  607.  In  every  grant  to  construct  street  railroads,  the 
right  to  grade,  sewer,  pave,  macadamize,  or  otherwise  im- 
prove, alter,  or  repair  the  streets  or  highways,  is  reserved  to 
iie  corporation,  and  cannot  be  alienated  or  impaired;  such 
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work  to  be  done  so  as  to  obstruct  the  railroad  as  little  as  pos- 
sible ;  and,  if  required,  the  corporation  must  shift  its  rails  so 
as  to  avoid  the  obstmctions  made  thereby.  [In  effect  July  1, 
1874.] 

§  608.  Each  street  railroad  corporation  must  pay  to  the 
authorities  of  the  city,  town,  county,  or  city  and  county,- as  a 
license  upon  each  car,  such  sum  as  the  authorities  may  fix,  not 
exceeding  fifty  dollars  per  annum  in  the  city  of  San  fYancisco, 
nor  more  than  twenty-tive  dollars  per  annum  in  other  cities  or 
towns.  Where  any  street  railroad  connects  or  inns  through  two 
or  more  cities  or  towns,  a  proportionate  or  equal  share  of  such 
license  tax:  must  be  paid  to  each  of  the  cities  or  towns ;  and 
no  such  license  tax  is  due  the  county  authorities  where  the 
same  is  paid  to  any  city  or  town  authority. 

§  509.  The  right  to  lay  down  a  track  for  grading  pur- 
poses, and  maintain  the  same  for  a  period  not  to  excer^  i  three 
years,  may  be  granted  by  the  corporate  authorities  of  any  city 
or  town,  or  city  and  county,  or  supervisors  of  any  city  or 
county,  but  no  such  track  must  remain  more  than  three  years 
upon  any  one  street ;  and  it  must  be  laid  level  with  the  street, 
and  must  be  operated  under  such  restrictions  as  not  to  inter- 
fere with  the  use  of  the  street  by  the  public.  The  corporate 
authorities  of  any  city  or  town,  or  city  and  county,  may  grant 
the  right  to  use  steam  or  any  other' motive  ]^)Ower  in  propel- 
ling the  cars  used  on  such  grading  track,  when  public  con- 
venience or  utility  demands  it,  but  the  reasons  therefor  must 
be  set  forth  in  the  ordinance,  and  the  right  to  rescind  the  ordi- 
nance at  any  time  reserved. 

§  510.  Street  railroads  are  governed  by  the  provisions  of 
Title  III.  of  this  part,  so  far  as  they  are  applicable,  unless 
such  railroads  are  therein  specially  excepted.  l§§  454-491.] 
[In  eftect  July  1,  1874.] 

§  511.  When  a  street  railroad  is  constructed,  owned,  oi 
operated  by  any  natural  person,  this  title  is  applical)le  to  sucl 
person  in  like  manner  as  it  is  applicaHe  to  corporations. 
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TITLE  V. 

WAGON  ROAD  CORPORATIONS. 

Mrrnoar  512.  Three  conunissioneni  to  act  with  sarreyor. 

613.  Survey  and  map  to  be  filed  and  approved  by  superrison. 
514  Tolls,  &c.,  to  be  collected.    Penalty  for  taking  unlawful 
tolls. 

515.  No  tolls  to  be  charged  on  highways  or  public  roads. 

516.  Rates  of  toll  to  bo  posted  at  gate. 

517.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

518.  Toll  gatherer  not  to  detain  any  person  unnecessarily. 

519.  Persons  avoiding  tolls  to  pay  five  dollars. 

520.  Penalties  for  trespasses  on  property  of  corporation. 

521.  When  capital  invested  is  repaid,  tolls  to  be  reduce^,  &c. 

522.  May  mortgage  and  hypothecate  corporate  property. 

528.  This  title  applies  to  natural  persons  as  well  as  corporations. 

§  612.  Where  a  corporation  is  formed  for  the  coostraction 
and  maintenance  of  a  wagon  road,  the  road  must  be  laid  oat 
as  follows : 

Three  commissioners  must  act  in  conjunction  with  the  sur- 
Teyor  of  the  corporation,  two  to  be  appointed  by  the  board  of 
supervisors  of  the  county  through  which  the  road  is  to  run, 
and  one  by  the  corporation,  who  must  lay  out  the  propot^ed 
road  and  repoi*t  their  proceedings,  together  with  the  map  of 
the  road,  to  the  supervisors,  as  provided  in  the  succeeding 
section.     [In  effect  July  1,  1874.] 

§  613.  When  the  route  is  surveyed,  a  map  thereof  must 
be  submitted  to  and  filed  with  the  board  oi  supervisors  of 
each  county  through  or  into  which  the  road  runs,  giving  its 
general  course  and  the  principal  points  to  or  by  which  it  runs, 
and  its  width,  which  must  in  no  case  exceed  one  hundred  feet, 
and  the  supervisors  must  either  approve  or  reject  the  survey. 
If  approved,  it  must  be  entered  or  record  on  the  journal  of 
the  board,  and  such  approval  authorizes  the  use  of  all  public 
lands  and  highways  over  which  the  snrvey  runs;  but  the 
board  of  supervisors  must  require  the  corporation,  at  its  own 
expense,  and  the  corporation  miibt  so  change  and  open  the 
highway  so  taken  and  used  as  to  make  the  same  as  good  as 
they  were  before  the  appropriation  thereof;  and  must  so  con- 
struct all  crossings  of  public  highways  over  and  by  its  road, 
and  its  toll  gates,  as  not  to  hinder  or  obstruct  the  use  of  the 
wne. 
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§  614.  An  wagon  road  corporations  may  bridge  or  keep 
ferries  on  streams  on  the  line  of  their  road,  and  mnst  do  all 
things  necessary  to  keep  the  s^n^  in  repair.  They  may  take 
Buch  tolls  only  on  their  roads,  ferries,  or  bridges,  as  are  fixed 
by  the  board  of  supervisors  of  the  proper  county  through 
which  the  road  passes,  or  in  which  the  terry  or  bridge  is  sit- 
uate, except  that  in  the  counties  of  Klamath,  Butte,  Del 
Norte,  Plumas,  Humboldt,  and  Sierra,  the  directoi's  may  fix 
their  own  tolls ;  but  in  no  case  must  the  tolls  be  more  than 
sufiicient  to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent, 
per  annum  on  the  cost  of  construction,  after  paying  for  re- 
pairs and  other  expenses  for  attendintr  to  the  roads,  bridges, 
or  ferries.  If  tolls,  other  than  as  herein  provided,  are  charged 
or  demanded,  the  corporation  forfeits  its  franchise,  and  mnst 
pay  to  the  party  so  charged  one  hundred  dollars  as  liquidated 
damages.    [Approved  March  28,  1874.    Sixty  days.] 

§  616.  When  any  highway  or  public  road  is  taken  and 
used  by  any  wagon  road  corporation  as  a  part  of  its  road,  the 
corporation  must  not  place  a  toll  gate  on  or  take  tolls  for  the 
use  of  such  highway  or  public  road  by  teamsters,  travellers, 
drovers,  or  any  one  transporting  property  over  the  same. 

§  616.  The  corporation  must  affix  and  keep  up,  at  or  over 
each  gate,  or  in  some  conspicuous  place,  so  as  to  be'conven- 
iently  read,  a  printed  list  of  the  rates  of  toll  levied  and  de- 
manded. 

§  617.  Each  toll  gatherer  may  prevent  from  passing 
through  his  gate  persons  leading  or  driving  animals  or  ve- 
hicles subject  to  toU,  until  they  shall  have  paid,  respectively, 
the  tolls  authorized  to  be  collected. 

§  618.  Every  toll  gatherer  who,  at  any  gate,  unreasonably 
hinders  or  delays  any  traveller  or  passenger  liable  to  the  pay- 
ment of  toll,  or  demands  or  receives  from  any  person  more 
than  he  is  authorized  to  collect,  for  each  pfience  forfeits  the 
sum  of  twenty-five  dollars  to  the  person  aggrieved. 

§  619.  Every  person  who,  to  avoid  the  payment  of  the 
legal  toll,  with  his  team,  vehicle,  or  horse,  turns  out  of  a 
wagon,  turnpike,  or  plank  road,  or  passes  any  gate  thereon  on 
^ouud  adjacent  thereto,  and  again  enters  upon  such  roa.4i 
for  each  offence  forfeits  the  sum  of  five  dollars  to  the  (iOf^ 
nation  injured. 


101  WAGON   SOAD  CO&PORATiONS.      §§  620-528 

§  520.  Every  peraon  who : 

1.  WUfally  breaks,  cuts  down,  defaces,  or  injures  any 
inttestone  or  post  on  any  wagon,  turnpike,  or  plank  road; 
or, 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such  road; 
or, 

'3.  Digs  up  or  injures  any  part  of  such  road,  or  anything 
thereunto  belonginj^ ;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon  without 
having  paid  the  legal  toll ; 

For  each  offence  forfeits  to  the  coi*poration  injured  the  sum 
of  twenty-five  dollars,  in  addition  to  the  damages  resulting 
from  his  wrongful  act. 

§  621.  The  entire  revenue  derived  from  the  road,  shall  be 
appropriated:  first,  to  repayment  to  the  corporation  of  the 
costs  of  its  construction,  together  with  the  incidental  expenses 
incurred  in  collecting  tolls  and  keeping  the  road  in  repair ; 
and,  second,  to  the  payment  of  the  dividend  among  its  stock- 
holders, as  provided  in  section  five  hundred  and  fourteen. 
When  the  repayment  of  the  cost  of  construction  is  completed, 
th^  tolls  must  he  so  reduced  as  to  raise  no  more  than  an 
amount  sufficient  to  pay  said  dividend,  and  incidental  ex- 
penses, and  to  keep  the  road  in  good  repair.  [In  effect  July 
1,  1874.] 

§  522.  The  corporation  may  mortgage  or  hypothecate  its 
road  and  other  property  for  funds  with  which  to  construct  or 
repair  their  road,  but  no  mortgage  or  hypothecation  is  valid 
or  binding  unless  at  least  twenty-five  per  cent,  of  the  capital 
stock  subscribed  has  been  paid  in  and  invested  ii\  the  con- 
struction of  the  road  and  appurtenances,  and  then  only  afler 
an  affirmative  vote  of  two  thirds  of  the  capital  stock  sub- 
scribed. 

§  523.  When  a  wagon,  turnpike,  or  plank  road  is  con- 
atructed,  owned,  or  operated  by  any  natural  person,  this  title 
is  applicable  to  such  person  in  like  manner  as  it  is  applicable 
Vo  corporations. 

Cooitraetloii  of  ToU  Roads.    See  Pol.  Code,  §§  277»-2891 
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TITLE  VL 

BRIDGE,     FERRY,     WHARF,      CHUTE, 
AND  PIER  CORPORATIONS. 

BicnoK  628.  Corporation  to  obtain  license  from  supervisors. 

629.  In  what  contingencies  corporate  existence  ceases. 

630.  President  and  secretary  to  malce  annual  report,  and  what 

to  contain.    Damages  for  failing  to  report. 
681.  This  title  to  apply  to  natural  personB  alike  with  corpora-  ! 

tions. 

§  628.  No  corporation  must  construct  or  take  tolls  on  a 
bridge,  ferry,  wharf,  chute,  or  pier  until  authority  is  granted 
therefor  by  the  supervisors. 

§  629.  Every  such  corporation  ceases  to  be  a  body  corpo- 
rate : 

1.  If,  within  six  months  from  filing  its  articles  of  incorpora 
tion,  it  has  not  obtained  such  authority  from  the  board  of 
supervisors;  and  if,  within  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  chute,  or 
pier,  and  actually  expended  tiiereon  at  least  ten  per  cent,  of 
the  capital  stock  of  the  corporation  ; 

2.  It,  within  three  yeard  from  filing  the  articles  of  incor- 
poration, the  bridge,  wharf,  chute,  or  pier  is  not  completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or 'pier  of  the  corpora- 
tion is  destroyed,  it  is  not  reconstructed  and  ready  for  use 
within  three  years  thereafter ; 

4.  K  the  ferry  of  any  such  corporation  is  not  in  running  or- 
der within  three  months  after  authority  is  obtained  to  establish 
it,  or  if  at  any  time  thereafter  it  ceases,  for  a  like  term  cousec- 
utivdy,  to  perform  the  duties  imposed  by  law. 

§  630.  The  president  and  secretary  of  every  bridge,  ferrv, 
wharf,  chute,  or  pier  corporation  must  annually,  under  oath, 
report  to  the  board  of  supervisors  of  the  county  in  which  the 
articles  of  incorporation  are  filed :  , 

1.  The  cost  of  constructing  and  providing  all  necessary 
appendages  and  appurtenances  (or  their  bridge,  ferry,  wharf, 
chute,  or  pier ; 

2.  The  .amount  of  all  moneys  expended  thereon,  since  its 
eonstruction,  for  repairs  and  incidental  expenses ; 
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3.  The  amount  of  their  capital  stock,  how  mnch  paid  in,  and 
how  much  actually  expended  thereof ; 

4.  The  amount  received  during  the  year  for  tolls  and  from 
all  other  sources,  stating  each  separately  ; 

5.  The  amount  of  dividends  made,  and  the  indehtedness  of 
the  corporation,  specifying  for  what  it  was  incurred ; 

6.  Sach  other  facts  and  particulars  respecting  the  business 
of  the  corporation  as  the  board  of  superrisors  may  require. 

This  report  the  president  and  secretary  must  cause  to  be  pub* 
]i^hed  for  four  weeks  in  a  daily  newspaper  published  nenrest 
the  bridge,  ferry,  wharf,  ]»ier,  or  chute,  it  required  by  order  of 
the  board  of  supervisors.  A  failure  to  make  such  report  sub* 
jects  the  corporation  to  a  penalty  of  two  hundred  dollars ;  and 
for  every  week  permitted  to  elapse  after  such  failure,  an  addi- 
tional penalty  of  fiftv  dollars ;  payable  in  each  case  to  tiie 
county  from  which  tfie  authority  of  the  corporation  was  de- 
rived. AH  such  cases  must  be  reported  by  the  board  of  super- 
visors to  the  district  attorney,  who  must  commence  an  action 
therefor. 

§  531.  When  a  bridge,  ferry,  wharf,  chute,  or  pier  is  con- 
structed, operated,  or  owned  by  a  natural  person,  this  title  is 
applicable  to  such  person  in  like  manner  as  it  is  applicable  to 
corporations. 

General  provisions :  Public  Ferries  and  Toll  Bridges,  Polit.  Code,  $$ 
2843-2896 :  Wharves,  Chutes,  and  Piers,  Polit.  Code,  $f  2906-2920. 


TITLE  VII. 
TELEGRAPH    CORPORATIONS. 

BwnoN  586.  May  use  right  of  way  along  waters,  roads,  and  highways. 

687.  Persons  liable  for  damages  for  injuring  t^egraph  property. 

688.  Party  guilty  of  wilful  and  malicious  injury,  liable  to  one 

hundred  times  actual  damages. 
589.  Conditions  on  which  damage  to  sub-aqueous  cable  may  be 

recovered. 
640.  May  dispose  of  certain  rights. 
541.  Kates  of  charges  to  be  fixed,  and  how  published.  (Repealed.) 

§636.  Telegraph  corporations' may  construct  lines  of  tele- 
graph fdong  and  upon  any  public  road  or  highway,  along  or 
across  any  of  the  waters  or  lands  within  this  State,  and  may 
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9rect  poles,  posts,  piers,  or  abutments  for  supporting  the  in- 
sulators, wires,  and  other  necessary  fixtures  of  their  lines,  iu 
such  manner  and  at  such  points  as  not  to  incommode  the  pub- 
lic use  of  the  road  or  highway,  or  interrupt  the  navigation  uf 
the  waters. 

§  537.  Any  person  who  injure>  or  destroys,  through  want 
of  proper  care,  any  necessary  or  useful  fixture  of  any  telegrajh 
corporation,  is  liable  to  the  corporation  for  all  damages  sus 
tained  thereby.  Any  vessel  which,  by  draj^ging  its  anchor  <n: 
otherwise,  breaks,  injures,  or  destroys  the  sub-aqueous  cable 
of  a  telegraph  corporation,  subjects  its  owner  to  the  damages 
hereinbefore  specified. 

§  538.  Any  person  who  wilfully  and  maliciously  does  any 
injury  to  any  telegi-aph  property  mentiontd  in  the  preceding 
lection,  is  liable  to  the  corporation  for  one  hundred  times  the 
amount  of  actual  damages  sustained  thereby,  to  be  recovered 
in  any  court  of  competent  jurisdiction. 

§  530.  No  telegraph  corporation  can  recover  damages  for  the 
breaking  or  injury  of  any  sub-aqueous  telegraph  cable,  unless 
such  corporation  has  previously  erected  ou  either  bank  of  the 
waters  under  which  the  cal)le  is  placed,  a  monument,  indicat- 
ing the  place  where  the  cable  lies,  and  publishes  for  one  mouth, 
in  some  newspaper  most  likely  to  give'  notice  to  navigators,  a 
notice  giving  a  description  and  the  purpose  of  the  monuments, 
and  the  general  course,  landings,  and  termini  of  the  cable. 

§  540.  Any  telegraph  corporation  may  at  any  time,  with 
the  consent  of  the  persons  holding  two  thirds  of  the  issued 
stock  of  the  corporation,  sell,  lease,  assign,  transfer,  or  con- 
vey any  rights,  privileges,  franchises,  or  property  of  the  c<»r 
poration,  except  its  corporate  franchise. 

§  541  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 
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TITLE  VIII. 
WATER  AND  CANAL  CORPORATIONS. 

BicnON  548.  Corporation  may  obtain  contract  to  supply  city  or  town 

649.  Duties  of  corporation.    Bates  fixed  by  commissioners. 

650.  Right  to  use  streets,  ways,  alleys,  and  roads. 

551.  To  build  and  keep  bridges  in  repair. 

552.  Inigation.    Easemenf  and  water  rates. 

S  548.  No  corporation  formed  to  supply  any  city,  city  and 
connty,  or  town  with  water  must  do  so  unless  previously  au- 
ti^oriz'ed  b^  an  ordinance  of  the  authorities  thereof,  or  unless 
it  is  done  in  conformity  with  a  contract  entered  into  between 
the  city,  city  and  county,  or  town  and  the  corporation.  Con- 
tracts so  made  are  yalid  and  binding  in  law,  but  do  not  take 
from  the  city,  city  and  county,  or  town  the  right  to  regulate 
the  rates  for  water,  nor  must  any  exclusive  light  be  granted. 
No  contract  or  grant  must  be  made  for  a  term  exceeding 
fifty  years. 

§  549.  All  corporations  formed  to  supply  water  to  cities 
or  towns  must  furnish  pure  fresh  water  to  the  inhabitants 
thereof,  for  family  ns^,  so  long  as  the  supply  permits,  at  rea- 
sonable rates  and  without  distinction  of  persons,  upon  proper 
demand  therefor;  and  must  furnish  water  to  the  extent  of 
their  means,  in  case  of  fire  or  other  great  necessity,  fr^^^e  of 
charge.  The  rates  to  be  charged  for  water  must  be  deter- 
mined by  commissioners,  to  be  selected  as  follows :  two  by  the 
city  and  county  or  city  or  town  authorities,  or,  when  there  are 
no  city  or  town  authorities,  by  the  board  of  supervisors  of  the 
county,  and  two  by  the  water  company ;  and  in  case  a  ma- 
jority cannot  agree  to  the  valuation,  the  four  commissioners 
must  choose  a  fifth  commissioner ;  if  they  cannot  agree  upon 
a  fifth,  then  the  county  judge  of  the  county  must  appoint  such 
^fth  person.  The  decision  of  the  majonty  of  the  commis- 
sioners shall  determine  the  rates  to  be  charged  for  water  for 
one  year^  and  until  new  rates  are  established.  The  board  of 
supervisors,  or  the  proper  city  or  town  authorities,  may  pre- 
scribe proper  rules  relating  to  the  delivery  of  water,  not  in- 
consistent with  the  laws  of  the  State.  [In  effect  July  1, 
1874.] 
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§  660.  Any  corporation  created  under  the  proYisions  of 
this  part,  for  the  purposes  named  in  this  title,  subject  to  the 
reasonable  direction  of  the  board  of  supervisors,  or  city  or 
town  authorities,  as  to  the  mode  and  manner  of  using  such 
n<^ht  of  way,  may  use  so  much  of  the  streets,  ways,  and  alleys 
in  any  town,  city,  or  city  and  county,  or  any  public  road 
therein,  as  may  be  necessaiT  for  laying  pipes  lor  conducting 
water  into  any  such  town,  city,  or  city  and  county,  or  through 
or  into  any  part  thereof. 

§  551.  Every  water  or  canal  corporation  must  construct 
and  keep  in  good  repair,  at  all  times,  for  public  use,  across 
their  canal,  flume,  or  water  pipe,  all  of  the  bridges  that  the 
board  of  supervisors  of  the  county  in  which  such  caiml  is  sit- 
uated may  require,  the  bridges  beitig  on  the  lines  of  public 
highways  and  necessary  for  public  uses  in  connection  with 
such  highways;  and  all  waterworks  must  be  so  laid  and 
constructed  as  not  to  obstruct  public  highways. 

See  Act  of  March  30, 1872,  Relative  to  Formation  of  Canal  and  Ditch 
Corporations,  Appendix,  p.  471. 

§  552.  Whenever  any  corporation,  organized  under  the 
laws  of  this  State,  furnishes  water  to  irrigate  lands  which 
said  corporation  has  sold,  the  right  to  the  flow  and  use  of 
said  water  is  and  shall  remain  a  perpetual  easement  to  the 
land  so  sold,  at  such  rates  and  terms  as  may  be  established 
by  said  corpoi-ation  in  pursuance  of  law.    And  whenever  any 

Serson  who  is  cultivating  land  on  the  line  and  within  the 
ow  of  any  ditqh  owned  by  such  corporation,  has  been  fur- 
nished water  by  it,  with  which  to  irrigate  his  land,  such  per- 
son shall  be  entitled  to  the  continued  use  of  said  water,  upon 
the  same  terms  as  those  who  have  purchased  their  land  of  the 
corporation.     [In  efffect  April  3,  1876.] 


TITLE  IX. 
HOMESTEAD  CORPORATIONS. 

^■onON  657.  Time  of  corporate  existence. 

658.  Bj-laws  must  specify  time  for  and  amount  of  payment  of 
instalments,  and  penalty  for  failure  to  pay.    By-IawB  ta 
be  furnished  to  any  member  on  demand. 
669.  Advertisement  and  oale  of  delinquent  and  forfeited  shaNt. 
OW.  May  borroTVand  loan  funds  —  how,  and  for  what  time. 
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Sxcrioir  561.  Minor  children^  wards,  and  married  women  may  own  stock. 

662.  Forfeiture  for  speculating  in  or  owning  lands  exceeding  two 

hundred  thousand  dollars. 

663.  When  corporation  is  terminated,  and  how. 

664.  Payment  of  premiums. 

666.  Annual  report  to  be  published. 
666.  Publication  in  certain  cases. 

§  657.  Corporations  organized  for  the  purpose  of  acqnir- 
mg  lands  in  large  tracts,  paying  oft  incumbrances  thereon, 
improving  and  subdividing  them  into  homestead  lots  or  par- 
cels, and  distributing  them  among  the  shareholders,  and  for 
the  accumulation  of  a  fund  for  such  purposes,  are  known  as 
homestead  corporations,  and  must  not  have  a  corporate  ex- 
istence for  a  longer  period  than  ten  years. 

§  658.  Such  corporations  must  specify  in  their  by-lawb 
the  times  when  the  instalments  of  the  capital  stock  are  pay- 
able, the  amount  thereof,  and  the  fines,  penalties,  or  forfeit- 
ures incurred  in  case  of  default.  A  printed  copy  of  the  arti- 
cles of  incorporation  and  by-laws  must  be  furmshed  to  any 
shareholder  on  demand. 

■ 

§  569.  Whenever  any  shares  of  stock  are  declared  for- 
feited, by  resolution  of  the  board  of  directors,  the  directors 
may  advertise  the  same  for  sale,  giving  the  name  of  the  sub- 
scriber and  the  number  of  shares,  by  noiice  of  not  less  than 
three  weeks,  published  at  least  once  a  week  in  a  newspaper  of 
general  circulation  in  the  city,  town,  or  connty  where  the  prin- 
cipal place  of  business  of  such  corporation  is  located,  ouch 
sale  must  be  made  at  auction,  under  the  direction  of  the  sec- 
retary of  the  company.  The  corporation  may  be  a  bidder, 
and  the  shares  must  be  disposed  of  to  the  highest  bidder  for 
cash.  No  defect,  informality,  or  irregularity  in  the  proceed- 
ings respecting  the  sale  invalidates  it,  if  notice  is  given  as 
herein  provided.  After  the  sale  is  made  the  secretary  must, 
on  receipt  of  the  purchase  money,  transfer  to  the  purchaser 
the  shares  sold,  and  after  deducting  from  the  proceeds  of  such 
sale  all  instalments  then  due,  and  all  expenses  and  charges  of 
sale,  must  hold  the  residue  subject  to  the  order  of  the  delin- 
quent subscriber. 

§  560.  Homestead  corporations  may  borrow  money  for  the 
purposes  of  the  corporation,  not  exceeding  at  any  one  time 
one  fourth  of  the  aggregate  amount  of  the  shares  or  parts  of 
■hares  actually  paid  in,  and  the  income  thereof;  no  greater  rate 
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of  interest  rnufit  be  paid  therefor  than  twelve  per  cent,  per  an  < 
nnm.  For  the  purpose  of  completing  the  purchase  of  lands 
intended  to  be  divided  and  distributed,  they  may  borrow  on 
the  security  of  their  shares  on  the  land  thus  purchased,  or 
that  owned  by  the  corporation  at  the  time  of  procuring  the 
loan,  any  sum  of  money  which,  together  with  the  interest  con- 
tracted to  become  due  tbeieon,  will  not  exceed  ninety  per 
cent,  of  the  unpaid  amount  subscribed  by  the  shareholders ; 
but  no  loan  must  be  made  to  the  corporation  for  a  terra  ex« 
tending  beyond  that  of  its  existence. 

§  661.  Such  shares  of  stock  in  homes te]ii,d  corporations  im 
may  be  acquired  by  children,  the  cost  of  which,  and  the  de- 
posits and  assessments  on  which  are  paid  from  the  persona] 
earnings  of  the  children,  or  with  gifts  from  persons  other  than 
their  male  parents,  may  be  taken  and  held  for  them  by  their 
parents  or  guardians.  Married  women  may  hold  such  shares 
as  they  acquire  with  their  personal  earnings,  or  those  of  their 
children,  voluntarily  bestowed  therefor,  or  from  property  be- 
queathed or  given  to  them  by  persons  other  than  their  hits- 
bands. 

§  662.  Homestead  corporations  must  not  purchase  and  sell, 
or  otherwise  acquire  and  dispose  of  real  property,  or  any  in- 
terest therein,  or  a»y  personal  property,  for  the  sole  purpose 
of  speculation  or  profit.  Nor  must  any  such  corporation  at 
any  one  time  own  or  hold,  in  trust  or  otherwise,  for  its  pur- 
poses, real  property,  or  any  interest  therein,  which  in  the  ag- 
gregate exceeds  in  cash  value  the  sum  of  two  hundred  thou- 
sand dollars.  For  any  violation  of  th6  provisions  of  this  sec- 
tion, corporations  forfeit  their  corporate  rights  and  powers. 
On  the  application  of  any  citizen  to  a  court  of  competent  ju- 
risdiction such  forfeiture  may  be  adjudged,  and  the  judgment 
carries  with  it  costs  of  the  proceedings. 

§  663.  Except  for  the  purpose  of  winding  up  and  settling 
its  affairs,  every  homestead  corporation  must  terminate  at  the 
expiration  of  the  time  fixed  for  its  existence  in  the  articles  ol 
incorporation,  or  when  dissolved  as  provided  in  this  part.  No 
dividend  of  funds  must  be  made  on  termination  of  its  corporate 
existence,  nntil  its  debts  and  liabilities  are  paid ;  and  upon  the 
final  settlement  of  the  affairs  of  the  corporation,  or  upon  the  ter- 
mination of  its  corporate  existence,  the  directors,  lA  such  man- 
ner as  they  may  determine,  must  divide  its  property  among 
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't»  shareholders  in  proportion  to  their  respective  interests,  or, 
apon  the  application  of  a  majority  in  interest  of  the  stock- 
holders, must  sell  and  dispose  of  any  or  all  of  the  real  estate 
of  the  corporation  npon  such  terms  as  may  he  most  condacive 
to  the  interests  of  all  the  stockholders,  and  must  convey  the 
same  to  the  purchaser,  and  distribute  the  proceeds  among  the 
shareholders,  or  may  at  any  time,  when  best  for  the  interests 
of  all  the  shareholders,  cause  the  lands  of  the  corporation  to 
ite  subdivided  into  lots  and  distributed,  by  sale  for  premiums, 
it  auction  or  otherwise,  among  the  shareholders. 

§  664.  Such  premiums  on  lots  may  be  made  payable  at  the 
time  they  are  bid  off,  and,  if  not  so  paid  on  any  lot  of  land, 
the  directors  may  immediately  offer  the  same  for  sale  a^^ain. 
If  made  payable  at  a  future  day,  and  any  shareholder  fails  to 
pay  his  bid  on  the  day  the  same  is  made  due  and  payable,  the 
directors  may  advertise  and  sell  the  shares  of  stock  represent- 
ing the  lots  of  land  on  which  the  premiums  remain  unpaid,  in 
the  manner  provided  in  the  by-laws  for  the  sale  of  shares  on 
accoimt  of  delinquent  instalments  and  premiums. 

§  565.  The  actual  financial  condition  of  all  homestead 
corporations  must,  by  the  directors  thereof,  be  published  an- 
nually in  the  [a]  newspaper  published  at  the  principal  place 
of  business  of  the  corporation,  for  four  weeks,  if  published  in 
a  weekly,  and  two  weeks,  if  published  in  a  daily.  The  state- 
ment must  be  made  up  to  the  end  of  each  year,  and  must  be 
verified  by  the  oath  of  the  president  and  secretary,  showing 
the  items  of  property  and  liabilities. 

§  666.  In  any  case  in  which  a  publication  is  required,  and 
BO  newspaper  is  published  at  the  principal  place  of  business, 
the  publication  niay  be  made  in  a  paper  published  in  an  ad- 
joinmg  county. 

See  Act  of  March  28,  1874,  Relative  to  Ilomestead  Corporations,  Ap- 
pendix, p.  479.  

TITLE  X. 

SAVINGS  AND  LOAN  CORPORATIONS. 

^■cnoii  671.  May  loan  money  —  on  what  terms,  how,  and  to  whom,  and 
how  long. 
67S.  Gapitia  stock,  and  rights  and  ptivileges  thereof. 
678.  IVo  diridends,  except  from  surplns  profits.     To  eontraet  bo 
liability,  except  for  deposits. 
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SiOTiOH  574.  Property  which  may  be  owned  by  corporationB,  and  how 
disposed  of.     KesteicUons  in  purchases  as  provided  above. 
676.  Married  women  and  minors  may  own  stock  in  their  own 
right. 

676.  May  issue  transferable  certificates  of  deposit.    Special  cer* 

tificates. 

677.  To  provide  reserve  fund  for  the  payment  of  losses. 

678.  Prohibition  on  director  and  officer,  and  what  vacates  office. 

679.  Definition  of  phrase  "  create  debts." 

§  571.  Corporations  organized  for  the  purpose  of  accnmu- 
latin^f  and  loaning  the  funds  of  their  members,  stockholdess, 
and  depositors,  maj  loan  and  invest  the  funds  thereof,  receive 
deposits  of  money,  loan,  invest,  and  collect  the  same,  with 
interest,  and  may  repay  depositors  with  or  without  interest. 
No  such  corporation  must  loan  money,  except  on  adequate 
security  on  real  or  personal  property,  and  such  loan  must  not 
be  for  a  longer  period  than  six  years. 

§  572.  When  savings  and  loan  corporations  have  a  capital 
stock  specified  in  their  articles  of  incorporation,  certificates  of 
the  ownership  of  shares  may  be  issued ;  and  the  rights  and 
]irivileges  to  be  accorded  to,  and  the  obligations  to  be  imposed 
upon,  such  capital  stock,  as  distinct  from  those  of  depositors, 
must  be  fixed  and  defined,  either  in  the  "articles  of  incorpora- 
tion or  in  the  by-laws. 

§  573.  The  directors  of  savings  and  loan  corporations 
ma^,  at  such  times  and  in  such  manner  as  the  by-laws  pre- 
scribe, declare  and  pay  dividends  of  so  much  of  the  profits  of 
the  corporation,  and  of  the  interest  arising  from  the  capital 
stock  and  deposits,  as  may  be  appropriated  for  that  purpose 
under  the  by-laws  or  under  their  agreements  with  depositors. 
The  directors  must  not  contract  any  debt  or  liability  against 
the  corporation  for  any  purpose  whatever,  except  for  deposits. 
The  capital  stock  and  the  assets  of  the  corporation  are  a  se- 
curity to  depositors  and  stockholders,  depositors  having  the 
priority  of  security  over  the  stockholders,  but  the  by-laws  may 
provide  that  the  same  security  shall  extend  to  deposits  made 
by  stockholders. 

§  574.  Savings  and  loan  corporations  may  purchase,  hold, 
and  convey  real  and  personal  property,  as  follows : 

1.  The  lot  and  building  in  which  the  business  of  the  cor- 
poration is  carried  on,  the  cost  of  which  must  not  exceed  one 
Qondred  thousand  dollars ;  except,  on  a  vote  of  two  thirds 
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of  the  stockholders,  the  corporation  may  increase  the  fium 
to  an  amount  not  exceeding  two  hundred  and  fi(ty  thousand 
dollars ; 

2.  Such  as  may  hare  been  mortgaged,  pledged,  or  con- 
veyed to  it  in  trust,  for  its  benefit  in  good  faith,  for  money 
loaned  in  pursuance  of  the  regular  business  of  the  corpora- 
tion; 

3.  Such  as  may  have  been  purchased  at  sales  under  pledges, 
mortgages,  or  deeds  of  trust  made  for  its  benefit,  for  money 
so  loaned,  and  such  as  may  be  conveyed  to  it  by  borrowers  in 
satisfaction  and  discharge  of  loans  made  thereon; 

4.  No  such  corporation  must  purchase,  hold,  or  convey  real 
estate  in  any  other  ease  or  for  any  other  purpose ;  and  all 
real  estate  described  in  subdivision  three  of  this  section  must 
be  sold  by  tfie  corporation  within  five  years  after  the  title 
th€u;eto  is  vested  in  it  by  purchase  or  otherwise ; 

5. 'No  corporation  must  purchase,  own,  or  sell  personal 
property,  except  snch  as  may  be  requisite  for  its  immediate 
accommodation  fur  the  convenient  transaction  of  its  business, 
mortgages  on  real  estate,  hoods,  securities,  or  evidences  of  in- 
debtedness, public  or  private,  gold  and  silver  bullion,  and 
United  States  mint  certificates  of  ascertained  value,  and  evi- 
dences of  debt  issued  by  tlie  United  States  ; 

6.  No  corporation  must  purchase,  hold,  or  convey  bonds, 
securities,  or  evidences  of  indebtedness,  public  or  private,  ex- 
cept bonds  of  the  United  States,  of  the  State  of  CaUfornia,  and 
of  the  counties,  cities,  or  cities  and  counties,  or  towns  of  the 
State  of  California,  unless  such  corporation  has  a  capital  stock 
or  reserved  fund  paid  in,  of  not  less  than  three  hundred  thou- 
sand dollars.    [Approved  Mai'ch  18,  1874.    Immediate  effect.] 

§  575.  Married  women  and  minors  may,  in  their  own 
tight,  make  and  draw  deposits  and  draw  dividends,  and  give 
valid  receipts  therefor. 

§576.  Savings  and  loan  corporations  may  issue  general 
certificates  of  deposit,  which  are  transferable,  as  in  other 
cases,  by  indorsement  and  delivery ;  may  issue,  when  re- 
fuested  by  the  depositor,  special  certificates,  acknowledging 
the  deposit  by  the  person  therein  named  of  a  specitied  sum  of 
money,  and  expressly  providing  on  the  face  of  such  certificate 
that  the  sum  so  deposited  and  therein  named  may  be  trans- 
ferred only  on  the  books  of  the  corporation;  payment  there- 
afiter  made  by  the  corporation  to  the  depositor  named  in  such 
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oertificatA,  or  to  his  assignee  named  npon  the  hooks  of  the 
corporation,  or,  iu  case  of  death,  to  the  legal  representative 
of  such  person,  of  the  sum  for  which  such  special  certificate 
was  issued,  dischai^ges  the  corporation  from  all  further  liabil 
itj  on  account  of  the  money  so  paid. 

§  677.  Savings  and  loan  corporations  may  prescribe  by 
their  bv-laws  the  time  and  conditions  on  which  repayment  is  to 
be  made  to  depositor ;  but  whenever  there  is  any  call  bj  de> 
positors  for  repayment  of  a  greater  amount  than  the  corpora- 
tion may  have  disposable  for  that  purpose,  the  directors  or 
officers  thereof  must  not  make  any  new  loans  or  investments 
of  the  funds  of  t)ie  depositors,  or  of  the  earnings  thereof, 
until  such  excess  of  call  has  ceased.  The  directors  of  any 
such  corporation  having  no  capital  stock  must  retain,  on  each 
dividend  day,  at  least  five  per  cent,  of  the  net  profits  of  the 
corporation,  to  constitute  a  reserve  fund,  wliich  must  be  in- 
vested iu  the  same  manner  as  other  funds  of  the  corporation, 
and  must  be  used  toward  paying  any  looses  which  the  corpora^ 
tion  may  sustain  in  pursuing  it:<  lawful  business.  The  cor- 
poration ma}'  provide  by  its  by-laws  for  the  disposal  of  any 
excess  in  the  reserve  fund  over  one  hundred  thoa:>and  dollars, 
and  the  final  disposal,  upon  the  dissolution  of  the  corporation, 
of  the  reserve  fund,  or  of  the  remainder  thereof,  alter  paj- 
meut  of  losses. 

§  678.  No  director  or  officer  of  any  savings  and  loan  cor- 
poration must,  directly  or  indirectly,  for  himself  or  as  the  part- 
ner or  agent  of  others,  borrow  any  of  ihe  deposits  or  other 
fnnds  of  such  corporation,  nor  must  he  become  an  indorser  or 
surety  for  loans  to  others,  nor  in  any  manner  be  an  obligor  for 
moneys  borrowed  of  or  loaned  by  such  corporation.  The  office 
of  any  director  or  officer  who  acts  in  contravention  of  the  pro« 
visions  of  this  section  immediately  thereupon  becomes  vacant. 

Overdrawing  of  his  account  by  officer,  a  misdemeanor.    Penal  Gods 
$661. 

§  579.  Keceiving  deposits,  issuing  certificates  of  deposit, 
checks,  and  bills  of  exchange,  and  the  like,  in  the  transaction 
of  the  business  of  savings  and  loan  corporations,  must  not  be 
construed  to  l)e  the  creation  of  debts  within  the  meaning  of 
Vhe  phrase  "  create  debts,"  in  section  309. 

See  Act  of  February  21, 1872,  Relative  to  Corporations  for  the 
•tion  and  Investment  of  Jf  ands  and  Savings,  AppentUx,  p.  466. 
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TITLE   XL 
MINING  CORPORATIONS. 

Bktioii  584.  Remoral  of  the  principal  office  proTided  for.    (Repealed.) 
fi65.  Directon  to   file  certificatee  of  prooeedingt  in  oAoee   of 

county  clerks  and  secretary  of  state. 
6S6.  Transfer  agencies. 
687.  Stock  issued  at  transfer  agencies. 

§  584.  Section  five  hundred  and  eight?-foar  of  the  Civil 
Code  is  repealed.    [In  effect  April  3,  1876.] 

§  685.  When  the  publication  provided  for  in  the  precede 
ing  section  has  been  completed,  the  directors  of  the  corpora- 
tion must  file  in  the  offices  of  the  clerks  of  the  counties  from 
and  to  which  such  change  has  been  made,  and  in  the  office  of 
the  secretary  of  state,  certified  copies  of  the  written  consent 
of  the  stockholders  to  such  change,  and  of  the  notice  of  snch 
change,  and  proof  of  publication ;  also,  a  certificate  that  the 
proposed  removal  has  taken  place;  and  thereafter  the  prin- 
cipal place  of  business  of  the  corporation  is  at  the  place  to 
which  it  is  removed. 

§  586.  Any  corporation  organized  in  this  State  for  the 
purpose  of  mining  or  carrying  on  mining  operations  in  or 
witnont  this  State,  may  establish  and  maintain  agencies  in 
other  States  of  the  United  States,  for  the  transfer  and  issuing 
of  their  stock  ;  and  a  transfer  or  issue  of  the  same  at  anpr  sucn 
transfer  agency,  in  accordance  with  the  provisions  of  its  by- 
laws, is  valid  and  binding  as  fully  and  efiectnally  for  all  pur- 
poses as  if  made  upon  the  oooks  of  such  corporation  at  its  prin- 
cipal office  within  this  State.  The  agencies  must  be  governed 
by  the  by-laws  and  the  directors  of  the  corporation. 

§  687.  All  stock  of  any  snch  corporation,  iasned  at  a 
transfer  agency,  must  be  signed  by  the  president  and  secretary 
of  the  corporation,  and  countersigned  at  the  time  of  its  issue 
by  the  agent  having  charge  of  the  transfer  agency.  No  stock 
mast  be  issued  at  a  transfer  agency  unless  the  certificate  of 
stock,  in  lieu  of  which  the  same  is  issued,  is  at  the  time  sur- 
rendered for  cancellation. 

8ee  Acts  of  Harch  10, 1872,  For  the  Proteetion  of  Miners,  Appendix, 
p.  467 :  March  21,  1872,  Relatiye  to  Remoyal  of  Officers,  p.  4SQ ;  and 
Msxrh  80, 1874,  Vox  the  Better  Proteetion  of  Stockholders,  p.  488. 
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TITLE  Xn. 

RELIGIOUS,    SOCIAL,    AND     BENEVO- 
LENT CORPORATIONS. 

SiOTXON  &93.  Corporations  for  purposes  other  than  profit,  how  formed. 
594.  Additional  facts  articles  of  incorporation  to  set  out. 

695.  Corporation  to  hold  property,  and  amount  of  real  estate 

limited. 

696.  How  much  land  Masons,  Odd  Fellows,  and  Pioneers  may 

hold. 

697.  Directors  to  make  Terified  report  annually. 

698.  Corporations  may,  by  order  of  the  district  court,  sell  or 

mortgage  real  estate,  when.    Petition,  summons,  or  no- 
tice.    Objections  or  answer.     Trial,  order,  or  decree 
Appraisement  of  property  and  disposition  of  proceeds. 

699.  What  may  be  provided  for  in  their  by-laws,  &c. 

000.  Members  admitted  after  incorporation. 

001.  No  member  to  transfer  membership,  &c. 

602.  Beligious  societies  may  become  sole  corporations. 

§  693.  Any  number  of  persons  associated  toother  for  any 
purpose,  where  pecuniary  profit  is  not  their  object,  and  for 
which  individuals  may  lawfully  associate  themselves,  may,  in 
accordance  with  the  rules,  regulations,  or  disci))line  of  such 
association,  elect  directors,  the  number  thereof  to  be  not  less 
than  three  nor  more  than  eleven,  and  may  incorporate  them- 
selves as  provided  in  this  part.     [In  effect  April  5,  1880.] 

§  694.  In  addition  to  the  requirements  of  section  290,  the 
articles  of  incorporation  of  any  association  mentioned  in  the 
preceding  section  must  set  forth  the  holding  of  the  election  for 
directors,  the  time  and  place  where  the  same  was  held,  thait  a 
majority  of  the  members  of  such  association  were  present  and 
voted  at  such  election,  and  the  result  thereof ;  which  facts  must 
be  verified  by  the  ofl5cers  conducting  the  election. 

§  695.  All  such  corporations  may  hold  all  the  property  of 
the  association  owned  prior  to  incorporation  or  acquired  there- 
after in  any  manner,  and  transact  al«  business  relative  theretof; 
hut  no  such  corporation  must  own  or  hold  more  real  estate 
than  may  be  necessary  for  the  business  and  objects  of  the  as- 
sociation and  providing  burial  grounds  for  its  deceased  mem- 
bers, not  to  exceed  six  whole  lots  in  any  city  or  town,  nor  more 
)han  twenty  acres  in  the  country,  the  annual  increase  or  iii> 
come  whereof  must  not  exceed  mty  thousand  dollars. 
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§  596.  In  addition  to  that  provided  for  in  the  preceding 
•ectioD,  friendly  societies  and  I'ioneer  associations  may  hold 
such  real  estate  as  may  be  necessary  to  carry  out  their  char- 
itable purposes,  or  for  the  establishment  and  endowment  of 
institutions  of  learning  connected  therewith.  In  case  any 
such  corporation  is  the  owner,  by  donation  or  purchase,  of 
more  lands  than  hen-in  or  in  the  preceding  section  provided 
for,  such  surplus  must  be  sold  and  conveyed  by  the  corpora- 
tion within  five  years  after  its  acquisition.  Such  Fale  may  be 
made  without  tne  order  or  decree  of  the  Snpeiior  Court,  as 
hereinafter  provided.     [In  effect  April  5,  1880.] 

§  597.  The  directors  must  annually  make  a  full  report  of 
all  property,  real  and  personal,  held  in  trust  for  their  corpora^ 
tion  by  them,  and  of  the  condition  thereof,  to  the  members  of 
the  aiisociatiun  for  which  they  are  acting. 

§  598.  Corporations  of  the  character  mentioned  in  section 
five  hundred  and  ninety-three  may  mortgage  or  sell  real  prop- 
erty held  by  them,  upon  obtaining  an  order  for  that  purpose 
from  the  Superior  Court  held  in  the  county  in  which  the  prop- 
erty is  situated.  Before  making  the  order,  proof  must  be 
made  to  tlie  satisfaction  of  the  court  that  notice  of  the  appli- 
cation for  leave  to  mortgage  or  sell  has  been  given  by  publica- 
tion in  such  maimer  and  for  such  time  as  the  court  or  judge 
has  directed,  and  that  it  is  to  the  interest  of  the  corporation 
that  leave  should  be  granted  as  prayed  for.  The  application 
must  be  made  by  petition,  and  any  member  of  the  corporation 
may  oppose  the  granting  of  the  order  by  affidavit  or  other- 
wise.    [In  effect  April  5,  1880.] 

§  699.  Corporations  organized  for  purposes  other  than  for 
profit  may  in  tneir  by-laws,  ordinances,  constitutions,  or  arti- 
cles of  incorporation,  in  addition  to  the  provisions  in  Title  I. 
of  this  part,  provide  for : 

1.  The  qualifications  of  members,  mode  of  election,  and 
terms  of  admission  to  membership ; 

2.  The  fees  of  admission  and  dues  to  be  paid  to  their  treaa- 
nry  by  members ; 

8.  The  expulsion  and  suspension  of  members  for  miscon- 
duct or  non-payment  of  dues ;  also,  for  restoration  to  mem- 
'lership ; 

4.  Contracting,  securing,  paying,  and  limiting  the  amonnt 
of  their  indebte£ie88 ; 
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5.  Other  re(^1ations,  not  repugnant  to  the  Constitation  or 
laws  of  the  State,  and  consonant  with  the  objects  of  the  cor- 
poration. 

§  600.  Members  admitted  after  incorporation  have  all  the 
rights  and  privileges,  and  are  subject  to  the  same  responsibili- 
ties, as  members  of  the  association  prior  thereto. 

§  601.  No  member,  or  his  legal  representative,  mnst  dis- 
pose of  or  transfer  any  right  or  privilege  conferred  on  him  by 
reason  of  his  membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided. 

See  acts  of  March  28, 1874.  Relative  to  Mutual  Beneficial  and  Relief 
Awociations,  Appendix,  p.  481 ;  and  January  8, 1872,  Relatiye  to  Incor^ 
fOBition  of  Colleges  by  Benevolent  and  Religious  Societies,  p.  466. 

§  602.  Whenever  the  rules,  regulations,  or  discipline  of 
any  religious  denomination,  society,  or  chnrch  require,  for  the 
administration  of  the  temporalities  thereof  and  the  manage- 
ment  of  the  estate  and  property  thereof,  it  shnll  be  lawful  for 
the  bishop,  chief  priest,  or  presiding  elder  of  such  reli*riou» 
denomination,  society,  or  church  to  become  a  sole  corporation 
in  the  manner  prescribed  in  this  title,  as  nearly  as  may  be, 
and  with  all  the  powers  and  duties  and  for  the  uses  and  pur- 
poses in  this  title  provided  for  religious  incorporations,  and 
subject  to  all  the  conditions,  limitations,  and  provisions  in 
said  title  prescribed.  The  articles  of  incorporation  to  be 
filed  shall  set  forth  the  facts  authorizing  such  fticorporation,. 
and  declare  the  manner  in  which  any  vacancy  occurring  in 
the  incnmbency  of  such  bishop,  chief  priest,  or  presiding  elder 
is  required  by  the  rules,  regulations,  or  discipline  of  such  de- 
nomination, society,  or  church  to  be  filled,  which  statements 
shall  be  veiified  by  aflidavit;  and  for  proof  of  the  appoint- 
ment or  election  of  snch  bishop,  chief  priest,  or  presiding, 
elder,  or  of  any  succeeding  incumbent  of  such  corporation,  it 
shall  be  sufficient  to  record,  with  the  clerk  of  the  county  ii^ 
which  such  bishop,  chief  priest,  or  presiding  elder  resides,  the- 
original  or  a  copy  of  his  commission  or  certificate,  or  letters 
of  election  or  appointment,  duly  attested  :  provided^  all  propt- 
erty  held  by  such  bishop,  chief  priest,  or  presiding  elder  shall 
be  in  trust  for  the  use,  purpose,  and  behoof  of  his  religious 
denomination,  society,  or  church.  The  limitation  in  section 
^ve  hundred  and  ninety-five  shall  not  apply  to  corporations 
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formed  under  this  section  when  the  land  is  held  or  used  for 
churches,  hospitals,  schools,  colleges,  orphan  asylums,  parson- 
ages, or  cemetery  purposes.  Any  judge  of  the  Superior  Court 
in  the  couuty  in  which  any  incorporation  is  formed  under  this 
chapter  shall  at  all  times  have  access  to  the  books  of  such  in- 
corporation. Any  corporation  sole  heretofore  organized  and 
existing  under  the  laws  of  this  State  may  elect  to  continue  irs 
existence  under  this  act  by  filing  a  certificate  to  that  effect  un- 
der its  corporate  seal  and  the  hand  of  its  incumbent,  or 
amended  aiticles  of  incorporation  in  the  form  required  by  the 
preceding  section,  as  prescribed  by  section  two  hundred  and 
eifrhty-seven  (287)  of  the  Civil  Code;  and  from  and  after  the 
tiling  of  such  certificate  or  amended  articles,  such  corporation 
shall  be  entitled  to  the  privileges  and  subject  to  the  duties,  lia- 
bilities, and  provisions  of  this  act  expressed.  [In  effect  April 
5,  1880.] 


TITLE   XIIL 
CEMETERY  CORPORATIONS. 

fiaonoN  608.  llow  much  land  may  be  held,  and  how  diBponed  of. 

609.  Who  are  members  eligible  to  vote  and  hold  office. 

610.  3Iay  hold  personal  property,  to  what  amount.    How  dis* 

posed  of. 

611.  May  issue  bonds  to  pay  for  grounds.    Proceeds  of  salep, 

how  disposed  of. 

612.  May  take  and  hold  property  or  use  income  thereof,  how. 

613.  Interments  in  lot,  and  effect  thereof.    Transfer  of  righti 

only  made,  how. 

614.  Lot  owners  previous  to  purchase  to  be  members  of  the  cor- 

poration. 

§  608.  Corporations  organized  to  establish  and  maintain 
cemeteries  may  take  by  purchase,  donation,  or  devise,  land, 
not  exceeding  three  hundred  and  twenty  acres  in  extent,  in 
the  connty  wherein  their  articles  of  incorporation  arc  filed,  to 
be  held  and  occupied  exclusively  as  a  cemeteiy  for  the  burial 
of  the  dead.  The  lands  must  be  surveyed  and  subdivided  into 
lots  or  plats,  avenues,  and  walks,  under  order  of  the  direc- 
tors, and  a  mnp  thereof  filed  in  the  office  of  the  recorder  of  the 
county  wherein  the  lands  are  situated.  Thereafter,  upon  such 
terms  and  subject  to  such  conditions  and  restrictions,  to  be  in- 
Berted  in  the  conveyances,  as  the  by-laws  or  directors  may 
prescribe,  the  directors  may  sell  and  convey  the  lots  or  plats 
\D  purchasers. 
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§  609.  Every  person  of  full  age  who  is  proprietor  of  a  lot 
ar  plat  in  the  cemetery  of  the  corporation,  containing  not  lesa 
than  two  hundred  square  feet  of  land,  or,  if  there  be  more 
than  one  proprietor  of  any  such  lot,  then  such  of  the  proprie- 
tors as  the  majority  of  joint  proprietors  designate,  may,  in 
person  or  by  proxy,  cast  one  vote  at  all  elections  had  by  the 
corporation  for  directors  or  any  other  purpose,  and  is  eligible 
to  any  office  of  the  corporation.  At  each  annual  meeting  or 
election,  the  directors  must  make  a  report  to  the  proprietors 
of  all  their  doings,  and  of  the  management  and  condition  of 
the  property  and  concerns  of  the  corporation. 

§  610.  Such  corporations  may  hold  personal  property  to 
an  amount  not  exceeding  five  thousand  dollars,  in  addition  to 
the  surplus  remaining  from  the  sales  of  lots  or  plats  after  the 
payments  required  in  the  succeeding  section.  Such  surplus 
must  be  disposed  of  in  the  improvement,  embellishment,  and 
preservation  of  the  cemetery,  and  paying  incidental  expenses 
of  the  corporation,  and  in  no  other  manner. 

§  611.  Such  corporations  may  issue  their  bonds,  bearing 
interest  not  exceeding  twelve  percent,  per  annum,  for  the  pur- 
chase of  lands  for  their  cemeteries,  payable  out  of  the  proceeds 
of  the  cemetery,  and  not  otherwise.  Sixty  per  cent,  of  the 
proceeds  of  sales  of  lots,  plats,  and  graves  must  be  applied  at 
least  every  three  months  to  the  payment  of  the  bonds  and  in- 
terest. Such  corporations  may  also  agree  with  the  person  or 
persons  from  whom  cemetery  lands  shall  be  purchased,  to  pay 
for  such  lands,  as  the  purchase  price  thereof,  any  specified 
share  or  portion,  not  exceeding  one  half,  of  the  proceeds  of  all 
sales  of  lots  or  plats  made  from  such  lands :  such  payments  to 
be  made  at  such  intervals  as  naay  be  ap:reed  upon.  In  all 
cases  where  cemetery  lands  shall  be  purchased  and  agreed  to 
be  paid  for  in  the  manner  last  provided,  the  prices  for  lots  or 
plats  specified  in  the  by-laws,  rules,  or  regulations  first  adopted 
by  such  association,  or  prescribed  in  the  agreement  between 
tne  cemetery  and  the  person  or  persons  from  whom  the  cem- 
etery lands  were  purchased,  shall  not  be  changed  without  the 
written  consent  of  a  majority  in  interest  of  the  persons  from 
whom  such  lands  were  purchased,  their  heirs,  representatives, 
and  assigns.     [In  effect  April  16,  1880.] 

§  612.  Cemetery  corporations  may  take  and  hold  any 

property  bequeathed  or  given  them  on  trust,  or  the  lots,  plats, 

r  graves  thereon,  for  the  specific  purpose  of  embellishing  or 


§§  613-620     AGRICULTURAL  FAIR  CORPORATIONS.  118 

improving  the  grounds,  avenaes,  or  snperstractnres  of  their 
cemeteries,  to  use  the  income  thereof,  for  the  erection,  preser- 
vation, or  repair  of  monuments  therein,  or  for  any  other  pur- 
pose or  design  consistent  with  the  objects  of  the  corporation. 

§  613.  Whenever  an  interment  is  made  in  any  lot  or  plat 
transferred  to  individual  owners  bv  the  corporation,  the  same 
thereby  becomes  forever  inalienable,  and  descends  in  r^nlar 
line  of  succession  to  the  heirs  at  law  of  the  owner.  When 
tyiere  are  several  owners  of  interests  in  such  lot  or  plat,  one  or 
more  may  acquire  by  purchase  the  interest  of  others  interested 
in  the  fee  simple  title  thereof ;  but  no  one  not  an  owner  ac- 
luires  iuterest  or  right  of  burial  therein  by  purchase;  nor 
mast  any  one  be  buried  in  any  such  lot  or  plat,  not  at  the 
time  owning  an  interest  therein,  or  who  is  not  the  relative  of 
such  owner  or  of  his  wife,  except  by  consent  of  all  jointly  \m- 
terested. 

§  614«  When  grounds  purchased  or  otherwise  acquired  for 
cemetery  purposes  have  been  previously  used  as  a  burial 
ground,  those  who  are  lot  owners  at  the  time  of  the  purchase 
continue  to  own  the  same,  and  are  members  of  the  corporation, 
with  all  the  privileges  a  purchase  of  a  lot  from  the  corpora- 
tion confers. 


TITLE  XIV. 

AGRICULTURAL   FAIR    CORPORA- 
TIONS. 

SWTXOir  620.  May  acquire  and  hold  real  estate,  how  mnch. 

621.  Shall  not  contract  debts  or  liabilities  exceeding  amount  ia 

treasury. 

622.  Not  for  profit.    May  fix  fee,  &c.,  for  membership. 

§  620.  Agricultural  Fair  Corporations  may  purchase,  hold, 
or  lease  any  quantity  of  land,  not  exceeding  in  the  aggregate 
one  hundred  and  sixty  acres,  with  such  buildings  and  improve- 
ments as  may  be  erected  thereon,  and  may  sell,  lease,  or  other- 
wise dispose  of  the  same,  at  pleasure.  This  real  estate  must  be 
held  for  the  purpose  of  erecting  buildings  and  other  improve- 
ments thereon,  to  promote  and  encourage  agriculture,  horti- 
culture^ mechanics,  manufactures,  stock  raising,  and  general 
domestic  industry. 
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^  §  621.  Such  corporation  must  uot  contract  auy  debts  or  Ua* 
bilides  in  excess  of  the  amount  of  money  in  the  treasury  at  the 
time  of  contract,  except  for  the  purchase  of  real  property, 
for  which  they  may  create  a  debt  not  exceeding  five  thousand 
dollars,  secured  by  mortgage  on  the  property  of  the  corpora- 
4on.  The  directors  who  vote  thcr:<.'for  are  personally  liable  for 
any  debt  contracted  or  incurred  in  violation  of  this  section. 

§  622.  Agricultural  Fair  Corporations  are  not  conducted 
for  profit,  and  have  no  capital  stock  or  income  other  than  that 
derived  from  charges  to  exhibitors  and  fees  for  membership, 
which  charges,  together  with  the  term  of  membership  and  mode 
of  acquiring  the  same,  must  be  provided  for  in  their  by-laws. 
Such  fees  must  never  be  greater  than  to  raise  sufficient  rev- 
enue to  discharge  the  debt  for  the  real  estate  and  the  im- 
provements thereon,  and  to  defray  the  current  expenses  of 
fairs. 


TITLE   XV. 
GAS    CORPORATIONS. 

BMnoK  628.  Corporations  to  obtain  privilege  from  city  or  town  and  um 

meters  proved  by  the  in!<pector. 
629.  Gas  to  be  supplied  on  written  application.    Damages  for 

refusal. 
680.  When  corporations  may  refuse  to  supply  gas. 

631.  Agent  of  corporation  may  inspect  meters. 

632.  When  persons  neglect  to  pay,  gas  may  be  shut  off. 

§  628.  No  corporation  hereafter  formed  must  supply  any  city 
or  town  with  gas,  or  lay  down  mains  or  pipes  for  that  purpose 
in  the  streets  or  allevs  thereof,  without  permission  from  the 
city  or  town  authorities,  granted  in  purauance  of  the  provisions  . 
of  the  Political  Code  or  of  statutes  expressly  continued  by  such 
Code.  Nor  must  such  corporation  furnish  or  use  any  gas-meter 
which  has  not  been  proved  and  sealed  by  the  inspector  of 
gas-meters.  / 

§  629.  Upon  the  application  in  writing  of  the  owner  or  oc- 
cupant of  any  building  or  premises  distant  not  more  than  one 
hundred  feet  from  any  mam  of  the  corporation,  and  payment 
by  the  applicant  of  all  money  due  from  him,  the  corporation 
must  supply  gas  as  required  for  such  building  or  premises,  and 
tannot  refuse  on  the  ground  of  any  indebtedness  of  any  former 
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owner  or  occupant  thereof,  unless  the  applicant  has  undertaken 
to  pay  the  same.  If,  for  the  space  of  ten  days  after  such  ap- 
plicaiion,  the  corporation  refuses  or  neglects  to  siipply  the  gas 
required,  it  must  pay  to  the  applicant  the  sum  of  tifty  dollars 
as  liquidated  damages,  and  five  dollars  a  day  as  liquidated 
iamages  for  every  day  such  refusal  or  seglect  continues  there- 
ifter. 

§  630.  No  corporation  is  required  to  lay  service  pipe  where 
serious  obstacles  exist  to  laying  it,  unless  the  applicant,  if  re- 
quired, deposits  in  advance,  with  the  corporation,  a  sam  of 
money  sutticieut  to  pay  the  cost  of  laying  such  service  pipe,  ot 
his  proportion  thereof. 

§  631.  Any  agent  of  a  gas  corporation  exhibiting  written 
authority,  signed  by  the  president  or  secretary  thereof  for 
such  purpose,  may  enter  any  building  or  premises  lighted  with 
gas  supplied  by  such  corporation,  to  inspect  the  gas-meters 
therein,  to  ascertain  the  quantity  of  ^as  supplied  or  consumed. 
Every  owner  or  occupant  of  such  buildiug)  who  hinders  or  pre- 
vents such  entry  or  inspection  must  pay  to  the  corporation  the 
sum  of  tifty  dollars  as  liquidated  damages. 

§  632.  All  gas  corporations  may  shut  off  the  supply  of  gas 
from  any  person  who  neglects  or  refuses  to  pay  for  the  gas 
supplied,  or  the  rent  for  any  meter,  ])ipes,  or  nltmgs  provided 
by  the  corporation  as  required  by  his  contract ;  and  for  the 
purpose  of  shutting  off  the  gas  in  such  case  any  employee  of 
the  corporation  may  enter  the  building  or  premises  of  such 
person,  between'the  hours  of  eight  o'clock  in  the  forenoon  and 
six  o'clock  in  the  afternoon  of  any  day,  and  remove  therefiom 
any  property  of  the  corporation  used  in  supplying  gas. 


TITLE   XVI. 

LAND  AND    BUILDING    CORPORA- 
TIONS. 

BconoN  639.  How  organized. 

640.  May  borrow  money. 

641.  Powers  and  object  of  the  corporation. 

642.  May  insure  the  liyes  of  members  and  debtors. 

643.  What  real  estate  may  be  owned  at  any  one  time. 

644.  What  the  by-laws  may  provide. 
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646i.  SecxitBTj  must  make  annual  statement,  and  publish  same. 
646.  LiabiJity  of  shareholders  for  debts.    (Repealed  ) 
617.  Consolidation  and  transfer  of  corporation  business  and  prop- 
erty. 
648.  Married  women  and  minors.    (Repealed). 

§  639.  Corporations  organized  for  the  erection  of  bnild- 
ines  and  making  other  improvements  on  real  property  may 
raise  funds  in  shares  not  exceeding  two  hundred  dollars  each, 

eayable  in  periodical  instalments.     Such  bodies  are  known  as 
ind  and  building  corporations,  and  may  be  organized  with 
«r  without  a  capital  stock      [In  effect  July  1,  1874.] 

§  640.  Any  such  corporation  may  borrow  money  for  tho 
purpose  of  carryin«^  out  its  objects,  and  may  pive  as  security 
therefor  its  shares  or  mortgage  upon  its  real  estate. 

§  641.  Any  such  corporation  may  purchase  real  estate 
and  erect  buildings  for  its  members,  and  make  loans  to  its 
members  for  the  purpose  of  aiding  them  in  acquiring  and 
improving  real  estate.  Such  loan  must  in  all  cases  be  se- 
cured on  such  real  estate. 

§  642.  Such  corporation  may  insure,  in  some  life  insur- 
ance company  incorporated  under  the  laws  of  this  State,  the 
livefi  of  its  members  and  debtors.  In  case  of  the  death  of  a 
debtor  or  member  so  insured,  the  amount  recovered  on  the 
policy  must  be  applied  to  extinguish  the  indebtedness,  in- 
cluding the  premium  paid,  and  the  residue,  if  any,  must  be 
paid  to  the  legal  representatives  of  the  decedent. 

§  648.  Any  such  corporation  may  purchase,  hold,  and 
convey  real  estate,  as  follows  : 

1.  The  lot  and  building  in  which  the  business  of  the  cor- 
poration is  carried  on,  the  cost  of  which  must  not  exceed 
twenty  thousand  dollars ; 

2.  Such  as  may  from  time  to  time  be  necessary  to  supply 
the  wants  of  its  membei-s,  the  cost  of  which,  held  unallotted 
to  the  members  thereof  at  any  one  time,  must  not  exceed  the 
sum  of  one  hundred  thousand  dollars ; 

3.  Such  as  shall  have  been  mortgaged,  pledged,  or  con- 
veyed to  it  in  trust,  to  secure  money  loaned,  or  to  secure  the 
purchase  price  thereof  in  pursuance  of  the  regular  business  of 
the  corporation. 

§  644.  The  by-laws  of  such  corporations  must  specify  the 
amount   of  the  periodical  subscriptions  or  payments  to   be 
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made  by  each  member,  the  time  and  manner  in  which  such 
payments  arc  to  be  made  ;  the  fines  and  forfeiture  for  default ; 
the  time  and  manner  of  election  of  directors  and  other  offi- 
cers, and  their  terms  of  office ;  the  manner  in  which  the 
real  estate  may  be  dij<tri bated,  allotted,  or  sold  to  its  mem- 
bers; the  terms  and  conditions  upon  which  loans  may  be 
xiade  to  its  members  and  by  them  i-epaid  to  the  corporation  ; 
the  manner  in  wliich  a  person  may  become  and  cease  to  be  a 
member;  the  conditions  on  which  meml)ers  may  withdraw 
from  the  corporation,  and  the  provisions  for  the  payment  to 
withdrawing  members  of  the  sums  of  money  due  to  them  aris- 
ing from  subscriptions  or  payments,  and  the  proportion  of  the 
profits  such  witndrawing  members  may  receive  on  with- 
drawal. 

§  645.  The  secretary  of  any  such  corporation  must,  once 
in  each  year  during  the  existence  of  the  corporaticm,  prepare 
a  full  and  explicit  statement  of  the  financial  affiiirs  thereof, 
comprising  a  balance  sheet,  statements  of  receipts  and  expen- 
ditures, profit  and  loss,  and  assets  and  liabilities,  which  must 
be  audited  and  verified  by  two  competent  persons  (not  di- 
rectors), elected  by  tiie  general  body  of  shareholders,  and  be 
countersigned  by  the  president  and  secretary.  A  copy  of  such 
statement  must  be  printed  and  circulated  among  the  mem- 
bers, and  appear  immediately  after  the  annual  meeting  of  the 
corporation  daily  at  least  one  week,  or  weekly  at  least  four 
weeks,  in  one  or  more  newspapers  published  at  the  place  of 
the  principal  business  of  the  corporation. 

§  646  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  647.  Any  two  or  more  such  corporations  may  unite  and 
become  incorporated  in  one  body,  with  or  without  any  dissolu- 
tion or  division  of  the  funds  of  such  corporation,  or  cither  of 
them ;  or  any  such  corporation  may  transfer  its  engagements, 
funds,  and  property  to  any  other  such  corporation,  u.\ton  such 
terms  as  may  be  agreed  upon  by  two  thirds  of  the  members  of 
each  of  such  bodies  present  at  general  meetings  of  the  mem- 
bers, convened  for  the  purpose  by  notice  stating  the  object  of 
the  meeting,  sent  through  the  post-office  to  every  member, 
and  by  general  notice,  appearing  daily  at  least  one  week,  or 
weekly  at  least  two  weeks,  in  some  newspaper  published  at 
the  place  of  the  principal  business  of  the  corporation  ;  but  no 
snoh  transfer  can  prejudice  any  right  of  any  creditor  of  either 
corporation. 

§  648  of  said  Code  is  repealed.     [In  effect  July  1,  1874.; 


DIVISION  SECOND, 


Part  L   PROPERTY  IN  GENERAL,  §§  654- 
749. 
n.  REAL     OR    IMMOVABLE     PROP- 

ERTY,  §§  755-940. 
nL   PERSONAL  OR  MOVABLE  PROP- 

ERTY,  §§  953-994. 
rv.  ACQUISITION   OF   PROPERTY,  §§ 
1000-1422. 


PAET  L 


PROPERTY  IN  GENERAL. 

Title  L  Nature  op  Pkopbrtt,  §§  654-66S. 
n.  Ownership,  §§  669-742. 
III.  GsNERAL  Definitions,  §§  748-749. 


TITLE   L 
NATURE  OF  PROPERTY. 

SaoiMN  664.  Property,  what. 

665.  In  what  property  may  exist. 

656.  Wild  animals. 

657.  Real  and  personal. 

658.  Real  property. 
668.  Land. 

660.  Fixtures. 

661.  Fixtures  attached  to  mines. 

662.  Appurtenances. 

663.  Personal  property. 

§  664.  The  ownerehip  of  a  thing  is  the  right  of  one  or 
more  peTsons  to  possess  and  ase  it  to  the  exclusion  of  others. 
In  this  Code,  the  thing  of  which  there  maj  he  ownership  is 
called  property. 

§  656.  There  may  he  ownership  of  all  inanimate  things 
which  are  capable  of  appropriation  or  of  manual  delivery ;  of 
all  domestic  animals ;  of  all  obligations ;  of  such  products  of 
Jabor  or  skill  as  the  composition  of  an  author,  the  good  will  of 
a  business,  trade-marks  and  signs,  and  of  rights  created  or 
granted  by  statute. 

CountCTfeiting  a  trade-mark,  a  misdemeanor.    Penal  Oode,  §  860. 

§  656.  Animals  wild  by  nature  are  the  subjects  of  owner- 
ship, while  Hying,  only  when  on  the  land  of  the  person  claim- 
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ing  them,  or  when  tamed,  or  taken  and  held  in  the  possession, 
or  disabled  and  immediately  pursued. 

§  667.  Property  is  either : 

1.  Beal  or  immovable ;  or, 

2.  Personal  or  movable. 

§  668.  Keal  or  immovable  property  consists  of : 

1.  Land; 

2.  That  which  is  affixed  to  land ; 

3.  That  which  is  incidental  or  appurtenant  to  land ; 

4.  That  which  is  immovable  by  law. 

§  669.  Land  is  the  solid  material  of  the  earth,  whatever 
may  be  the  ingredients  of  which  it  is  composed,  whether  soil, 
rock,  or  other  substance. 

§  660.  A  thing  is  deemed  to  be  affixed  to  land  when  it  is 
attached  to  it  by  roots,  as  in  the  case  of  trees,  vines,  or  shrubs ; 
or  imbedded  in  it,  as  in  the  case  of  walls ;  or  permanently 
resting  upon  it,  as  in  the  case  of  buildings ;  or  permanently 
attached  to  what  is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts,  or  screws. 

§  661,  Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks, 
cars,  blacksmith  shops,  mills,  and  all  other  machinery  or  tools 
used  in  working  or  developing  a  mine,  are  to  be  deemed  affixed 
to  the  mine. 

§  662.  A  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land  when  it  is  by  right  used  with  the  land  for  its  benefit ; 
as  in  the  case  of  a  way,  or  watercourse,  or  of  a  passage  for 
light,  air,  or  heat  from  or  across  the  land  of  another. 

§  663.  Every  kind  of  property  that  is  not  real  is  personal 
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TITLE  11. 

OWNERSHIP. 

Cbafteb  I.  OwNEBs,  §§  669-672. 

II.  Modifications  of  Ownership,  §§  678-796. 
III.  Rights  of  Owners,  §§  732-733. 
rV.  Termination  of  Ownership,  §§  739-742. 


CHAPTER  I. 
OWNERS. 


SionoH  669.  Owner. 

670.  Property  of  the  state. 

671.  "Who  may  own  property. 

672.  Aliens  inheriting  must  claim  within  fiye  years. 

§  669.  All  property  has  an  owner,  whether  that  owner  is 
the  State,  and  the  property  public,  or  the  owner  an  indiyid- 
ual,  and  the  property  private.  The  State  may  also  hold  prop- 
erty as  a  private  proprietor. 

§  670.  The  State  is  the  owner  of  all  land  below  tide- 
water, and  below  ordinary  high-water  mark,  bordering  upon 
tide-water  within  the  State ;  of  all  land  below  the  water  of  a 
navigable  lake  or  stream ;  of  all  property  lawfully  appropri- 
ated  by  it  to  its  own  use ;  of  all  property  dedicated  to  the 
State,  and  all  property  of  which  there  is  no  other  owner.  [In 
effect  July  1, 1874.] 

Property  of  the  State.    Pol.  Code,  §§  40-44. 

§  671.  Any  person,  whether  citizen  or  alien,  may  take, 
hold,  and  dispose  of  property,  real  or  personal,  within  this 
State.    [In  effect  July  1,  1874.] 

§  672.  If  a  non-resident  alien  takes  by  succession,  he  must 
appear  and  claim  the  property  within  five  years  from  the  time 
of  succession,  or  be  barred.  The  property  in  such  case  is 
disposed  of  as  provided  in  Title  VHI.,  Part  in.,  Code  of  Civil 
Procediue.    [§§  1269-1272.] 
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eHAPTER  IL 
MODIFICATIONS  OF  OWNERSHIP. 

AinOLS       I.  INTBILKSTS  IN  Pbopebtt,  §§  67&-703. 

II.  Conditions  op  OwNXBsmp,  §§  707-711. 

Hi.  BKSTBJklNTa  UPON  AUENATION,  ^  71&-718. 

rv.  Accumulations,  §§  722-726. 
ARTKXE  I. 

INTBBEST»  ITX  PBOPSRTT. 

SiOTiON  678.  Ownership,  absolute  or  qualified. 

679.  When  absolute. 

680.  When  qualified. 

681.  Several  ownership,  what. 

682.  Ownership  of  several  persons. 
688.  Joint  interest,  what. 

684.  Partnership  interest,  what. 

685.  Interest  in  common,  what. 

686.  What  interests  are  in  common. 

687.  Community  property. 

688.  Interests  as-  to  time. 

689.  Present  interest,  what. 

690.  Future  interest,  what 

691.  Perpetual  interest,  what. 
602.  Limited  interest,  what. 

693.  Kinds  of  future  interests. 

694.  Tested  interests. 

695.  Contingent  interests. 

696.  Two  or  more  future  interests. 

697.  Certain  future  interests  not  to  be  Toid. 

698.  Posthumous  children. 

699.  Qualities  of  expectant  estates. 

700.  Same. 

701.  Interesta  in  real  property. 

702.  Same.  *-    *-   j^ 

708.  What  future  interests  are  recognized. 

§  678.  The  ownership  of  property  is  either  : 

1.  Absolute;  or, 

2.  Qualified. 

§  67&.  The  ownership  of  projjerty  is  absolute  when  a  sia 
gle  person  has  the  absolute  dominion  over  it,  and  may  use  it  oi 
dispose  of  it  according  to  his  pleasure,  subject  only  to  general 
<aw8. 
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§  680.  The  ownership  of  property  is  qualified : 

1.  When  it  is  shitred  with  one  or  mo^  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or  limited ; 

3.  When  the  use  is  restricted. 

§  681.  The  ownership  of  property  hj  a  single  person  ia 
designated  as  a  sole  or  several  ownership. 

§  682.  The  ownership  of  property  by  several  persons  is 
either : 

1.  Of  joint  interests; 

2.  Of  partnership  interests ; 

3.  Of  interests  in  common ; 

4.  Of  ooBunnnity  interest  of  husband  and  wife. 

S  663.  A  joint  interest  is  one  owned  by  several  persons  in 
eanal  shares,  by  a  title  created  hj  a  single  will  or  transfer, 
wnen  expressly  declared  in  the  will  or  transfer  to  be  a  joint 
tenancy,  or  when  granted  or  devised  to  executors  or  trustees 
as  joint  tenants. 

§  684.  A  partnership  interest  is  one  owned  by  several  per- 
sons in  partnership,  for  partnership  purposes. 

§  686.  An  interest  in  common  is  one  owned  by  sevend 
persons,  not  in  joint  ownership  or  partnership. 

§  666.  Every  interest  created  in  favor  of  several  persons 
in  their  own  right  is  an  interest  in  common,  unless  acquired 
by  them  in  partnership,  for  partnership  purposes,  or  unless 
declared  in  its  creation  to  be  a  joint  interest,  as  provided  in 
section  683,  or  unless  acquired  as  community  property. 

§  687.  Community  property  is  property  acquired  by  hus- 
band and  wife,  or  either,  during  marriage,  when  not  acquired 
as  the  separate  property  of  either. 

§  688.  In  respect  to  the  time  of  enjoyment,  an  interest  in 
property  is  either : 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

§  689.  A  present  interest  eytitles  the  owner  tQ  the  imme 
dli^  posMBiion  of  the  property. 
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§  690.  A  fatare  interest  entitles  the  owner  to  the  posses- 
lion  of  the  property  onlj  at  a  fhtnre  period. 

§  691.  A  perpetual  interest  has  a  duration  equal  to  that 
of  the  property. 

§  692.  A  limited  interest  has  a  duration  less  than  that  of 
the  property. 

§  698.  A  future  interest  is  either : 

1.  Vested ;  or, 

2.  Contingent. 

§  694.  A  future  interest  is  vested  when  there  is  a  person 
in  being  who  would  haye  a  right,  defeasible  or  indefeasible,  to 
the  immediate  possession  of  the  property,  upon  the  ceasing  of 
the  intermediate  or  precedent  interest. 

§  696.  A  future  interest  is  contingent,  whilst  the  person 
in  whom,  or  the  event  upon  which,  it  is  limited  to  take  effect 
remains  uncertain. 

§  696.  Two  or  more  future  interests  may  be  created  to 
take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly. 

§  697.  A  future  interest  is  not  void  merely  because  of  the 
improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect. 

§  698.  When  a  future  interest  is  limited  to  successors, 
heirs,  issue,  or  children,  posthumous  children  are  entitled 
to  take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent. 

§  699.  Future  interests  pass  by  succession,  will,  and  trans-  . 
fer,  in  the  same  manner  as  present  interests. 

I  700.  A  mere  possibility,  such  as  the  expectancy  of  an 
heir  apparent,  is  not  to  be  deemed  an  interest  of  any  kind. 

§  701.  In  respect  to  realtor  immovable  property,  the  in- 
terests mentioned  in  this  chapter  are  denominated  estates. 
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and  are  specially  named  and  classified  in  Part  IL  of  this  divi- 
sion. 

§  702.  The  names  and  classification  of  interests  in  real 
property  have  only  such  application  to  interests  in  personal 
property  as  is  in  this  division  of  the  Code  expressly  pro- 
vided. 

§  708.  No  future  interest  in  property  is  recognized  hy  the 
law,  except  such  as  is  defined  in  this  division  of  the  Code. 


ARTICLE  II. 

I  O0in>ITIONS  OF  OWSfEKSHIF. 

I 

SlOTlOV  707.  Vixlng  the  time  of  enjoyment 

708.  Conditions. 

709.  Certain  conditions  precedent  void. 

710.  Conditions  restraining  marriage  void. 

I  711.  Conditions  restraining  alienation  void. 

§  707.  The  time  when  the  enjoyment  of  property  is  to 
begin  or  end  may  be  determined  by  computation,  or  be  made 
to  depend  on  events.  In  the  latter  case,  the  enjoyment  is  said 
to  be  upon  condition. 

I  §  708.  Conditions  are  precedent  or  subsequent.  The  former 

I  fix  the  beginning,  the  latter  the  ending,  of  the  right 

§  709.  If  a  condition  precedent  requires  the  performance 
of  an  act  wrong  of  itself,  the  instrument  containing  it  is  so 
far  void,  and  the  right  cannot  exist.  If  it  requires  the  per- 
formance of  an  act  not  wrong  of  itself,  but  otherwise  unlaw- 
ful, the  instrument  takes  efiect  and  the  condition  is  void. 

§  710.  Conditions  imposing  restraints  upon  marriage,  ex- 
cept ^pon  the  marriage  of  a  minor,  are  void ;  but  this  does 
not  a£^t  limitations  where  the  intent  was  not  to  forbid  mar- 
riage, but  only  to  give  the  use  until  marriage.  [In  effect  July 
1, 1874.] 

§  711*  Conditions  restraining  alienation,  when  repugnant 
to  the  interest  created,  are  void. 
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ARTICLE  m. 

AB8TBAINT8   UPON  AJLISNATION. 

Bionov  716.  How  long  it  may  be  suspended. 

716.  I^tme  interests  Toid,  which  sn^iend  power  of  allouUion. 

717.  Leases  of  agricultural  land,  for  oyer  ton  years,  void. 

718.  Leases  of  city  lots,  for  oyer  twenty  years,  void. 

§  716.  The  absolute  power  of  alienation  cannot  be  6U3- 
pended,  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  the  lives  of  persons  in 
being  at  the  creation  of  the  limitation  or  condition,  except  in 
the  single  case  mentioned  in  section  772. 

§  716.  Every  future  interest  is  void  in  its  creation  which, 
by  any  possibility,  may  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  prescribed  in  this  chapter. 
Such  power  of  alienation  is  suspended  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  interest  in  possession  can 
be  conveyed. 

§  717,  No  lease  or  grant  of  agricultural  land  for  a  longer 
period  than  ten  years,  in  which  shall  be  reseiTed  any  fejxt  or 
service  of  any  kind,  shall  be  valid. 

§  718.  No  lease  or  grant  oi  any  town  or  city  Jot,  for  a 
longer  period  than  twenty  years,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be  valid. 

ARTICLE  IV. 
▲COUMUIiATIOVS. 

SiOTioir  722.  Dispositions  of  income. 

728.  Accumulations,  when  void. 

724.  Accumulation  of  income. 

725.  Other  directions,  when  void  in  iMurt. 

726.  Application  of  income  to  support,  &«.,  of  ntoor. 

§  722.  Dispositions  of  the  income  of  property  to  accrue 
and  to  be  received  at  any  time  subsequent  to  the  execution  of 
the  instrument  creating  such  disposition,  are  governed  by  the 
rules  prescribed  in  this  title  in  relation  to  future  interests. 

§  728.  AH  directions  for  the  accumulation  of  the  income 
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of  propertj,  exoe{»t  such  as  are  allowed  by  this  title^  are 
foid. 

§  724.  An  accumulation  of  the  income  of  property,  for 
the  benefit  of  one  or  more  persons,  may  be  directed  by  any 
will  or  transfer  in  writing  snmcient  to  pass  the  property  oat 
of  which  the  fund  is  to  arise,  as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to  arise,  it 
must  be  made  for  the  benefit  of  one  or  more  minors  then  in 
being,  and  terminate  at  the  expiration  of  their  minority ;  or, 

2.  If  such  accumulation  is  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  interest  out  of  which 
the  income  is  to  arise,  it  must  commence  within  the  time  in 
this  title  permitted  for  the  resting  of  future  interests,  and  dur- 
ing the  minority  of  the  beneficiaries,  and  terminate  at  the  ex- 
piiatioii  of  such  minority. 

§  726.  If  in  either  of  the  cases  mentioned  in  the  last  sec- 
tion the  direction  for  an  accumulation  is  for  a  longer  term 
than  during  the  minority  of  the  beneficiaries,  the  direction 
only,  whether  separable  or  not  from  other  provisions  of  the 
instnuncmt,  is  void  as  respects  the  time  beyond  such  minor- 
ity. 

§  726.  When  a  minor  lor  whose  benefit  an  accnmolation 
has  been  directed  is  destitute  of  other  sufficient  means  of  sup- 
port and  education,  the  proper  court,  upon  application,  may 
direct  a  Buitabld  sum  to  be  applied  thereto  out  oi  the  fnnd. 


CHAPTER  in. 

BIGHTS  OF  OWNERS. 

SicnoN  732.  Increase  of  property. 

788.  In  certain  cases  who  entitled  to  income  of  propeety. 

§  732.  The  owner  of  a  thing  also  owns  all  its  products 
and  accessions. 

§  738.  When,  in  consequence  of  a  yalid  limitation  of  a 
future  interest,  there  is  a  suspension  of  the  power  of  alienation 
K  of  the  ownership  during  the  continuation  of  which  the  in- 
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come  is  undisposed  of,  and  no  valid  direction  for  its  accnmula- 
tion  is  given,  such  income  belongs  to  the  persons  presump- 
tively entitled  to  the  next  eventual  interest. 


CHAPTER  IV. 

TBBMINATION  OF  OWNERSHIP. 

Ssonox  789.  Future  interests,  when  defeated. 

740.  Same. 

741.  Future  interests,  when  not  defeated. 
T42.  Same. 

§  789.  A  future  interest,  depending  on  the  contingency  of 
the  death  of  any  person  without  successors,  heirs,  issue,  or 
children,  is  defeated  by  the  birth  of  a  posthumous  child  of 
such  person,  capable  of  taking  by  succession. 

§  740.  A  future  interest  may  be  defeated  in  any  manner 
or  by  any  act  or  means  which  the  party  creating  such  interest 
provided  for  or  authorized  in  the  creation  thereof;  nor  is  a 
future  interest,  thus  liable  to  be  defeated,  to  be  on  that  groond 
adjudged  void  in  its  creation. 

§  741.  No  future  interest  can  be  defeated  or  barred  by 
any  alienation  or  other  act  of  the  owner  of  the  intermediate 
or  precedent  interest,  nor  by  any  destruction  of  such  prece- 
dent interest  by  forfeiture,  surrender,  merger,  or  otherwise, 
except  as  provided  by  the  next  section,  or  where  a  forfeiture 
is  imposed  by  statute  as  a  penalty  for  the  violation  thereof. 

§  742.  No  future  interest,  valid  in  its  creation,  is  defeated 
by  the  determination  of  the  precedent  interest  before  the  hap- 
pening of  the  contingency  on  which  the  future  interest  is 
limited  to  take  effect;  but  should  such  contingency  after- 
wards happen,  the  future  interest  takes  effect  in  the  same 
manner,  and  to  the  same  extent,  as  if  the  precedent  interest 
had  continued  to  the  same  period. 
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TITLE   ni. 
GENERAL  DEFINITIONS. 

SionON  748.  Income,  what. 

749.  Time  of  creation,  what. 

§  748.  The  income  of  property,  as  the  term  is  used  in  this 
part  of  the  Code,  indndes  the  rents  and  pronts  of  real  prop- 
erty, the  interest  of  money,  dividends  npon  stock,  and  other 
produce  of  personal  property. 

§  749.  The  delivery  of  the  grant,  where  a  limitation,  con- 
dition, or  futnre  interest  is  created  hy  grant,  and  the  death  of 
die  testator,  where  it  is  created  hy  will,  is  to  be  deemed  the 
time  of  the  creation  of  the  limitation,  condition,  or  interest, 
within  the  meaning  of  this  part  of  the  Code. 
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§  767.  A  iiitiire  estate  may  be  limited  by  the  act  of  the 
party  to  commence  in  possession  at  a  future  day,  either  with- 
out the  intervention  of  a  precedent  estate,  or  on  the  termina- 
tion, by  lapse  of  time  or  otherwise,  of  a  precedent  estate 
created  at  tne  same  time. 

49  Gal.  874. 

§  768.  A  reversion  is  the  residue  of  an  estate  left  by  oper- 
ation of  law  in  the  grantor  or  his  successors,  or  in  the  success- 
ors of  a  testator,  commencing  in  possession  on  the  determina- 
tion of  a  particular  estate  granted  or  devised. 

§  769.  When  a  future  estate,  other  than  a  reversion,  is  de- 
pendent on  a  precedent  estate,  it  may  be  called  a  remainder, 
and  may  be  created  and  transferred  by  that  name. 

§  770.  The  absolute  ownership  of  a  term  of  years  cannot 
be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee.  [In  effect 
July  1,  1874.] 

§  771.  The  suspension  of  all  power  to  alienate  the  subject 
of  a  trust,  other  than  a  power  to  exchange  it  for  other  property 
to  be  held  upon  the  same  trust,  or  to  sell  it  and  reinvest  the 
proceeds  to  be  held  upon  the  same  trust,  is  a  suspension  of  the 
power  of  alienation,  within  the  meaning  of  section.  715. 

§  772,  A  contingent  remainder  in  fee  may  be  created  on 
a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  die  under  the 
age  of  twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  persons  may  be  determined  before 
they  attain  majority. 

§  773.  Subject  to  the  rules  of  this  title,  and  of  Part  L  of 
this  division,  a  freehold  estate,  as  well  as  a  chattel  real,  may 
be  created  to  commence  at  a  future  day ;  an  estate  for  life 
may  be  created  in  a  term  of  years,  and  a  remainder  limited 
thereon ;  a  remainder  of  a  freehold  or  chattel  real,  either  con- 
tingent or  vested,  may  be  created,  expectant  on  the  determi- 
nation  of  a  term  of  years ;  and  a  fee  may  be  limited  on  a  fee, 
upon  a  contingency,  which,  if  it  should  occur,  must  happen 
Mnthin  the  period  prescribed  in  this  title. 
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§  774.  Snccessire  estates  for  life  cannot  be  limited,  except 
to  persons  in  being  at  the  creation  thereof,  and  all  life  estates 
subsequent  to  those  of  persons  in  being  are  Toid ;  and  upon 
the  death  of  those  persons  the  remainder,  if  valid  in  its  crea- 
tion, takes  effect  in  the  same  manner  as  if  no  other  life  estate 
had  been  created.     [In  effect  July  1, 1874.] 

§  776.  No  remainder  can  be  created  upon  successive  es* 
tates  for  Ufe,  provided  for  in  the  preceding  section,  unless  such 
remainder  is  in  fee ;  nor  can  a  remainder  be  created  upon  such 
estate  in  a  term  for  years,  unless  it  is  for  the  whole  residue  of 
such  term.    (In  effect  July  1, 1874.] 

§  776.  A  contingent  remainder  cannot  be  created  on  a 
term  of  years,  unless  the  nature  of  the  contingency  on  which 
it  is  limited  is  such  that  the  remainder  must  vest  m  interest 
during  the  continuance  or  at  the  termination  of  lives  in  being 
at  the  creation  of  such  remainder. 

§  777.  No  estate  for  life  can  be  limited  as  a  remainder  on  a 
term  of  years,  except  to  a  person  in  being  at  the  creation  of 
such  estate. 

§  7  78.  A  remainder  may  be  limited  on  a  contingency  which, 
in  case  it  should  happen,  will  operate  to  abridge  or  determine 
the  precedent  estate ;  and  every  such  remainder  is  to  be  deemed 
a  conditional  limitation. 

4 

§  779.  When  a  remainder  is  limited  to  the  heirs,  or  heirs  of 
the  body,  of  a  person  to  whom  a  life  estate  in  the  same 
property  is  given,  the  persons  who,  on  the  termination  of  the 
fife  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner 
for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so 
limited  to  them,  and  not  as  m'ere  successors  of  the  owner  for 
life. 

§  780.  When  a  remainder  on  an  estate  for  life  or  for  years 
is  not  limited  on  a  contingency  defeating  or  avoiding  such  pre- 
cedent estate,  it  is  to  be  deemed  intended  to  take  effect  onlv  on 
the  death  of  the  first  taker,  or  the  expiration,  by  lapse  of  time, 
oi  such  term  of  years. 

§  781.  A  general  or  special  power  of  appointment  does  not 
prevent  the  vesting  of  a  future  estate  limited  to  take  effect  in 
such  power  is  not  executed. 
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CHAPTER  n. 

TBBMINATION    OF    ESTATES. 

SaOfXOv  789.  Tenancy  at  will  may  b«  tetminated  by  notice. 

790.  Effect  of  notice 

791.  Reentry,  when  and  how  to  be  made 

792.  Summary  proceedings  in  certain  eases  piOTided  for. 

793.  Notice  not  necessary  before  action. 

§  789.  A  tenancy  or  other  estate  at  will,  hoifever  created, 
may  be  terminated  by  the  landlord's  giving  notice  in  writing 
to  the  tenant,  in  the  manner  prescribed  by  section  1162  of  the 
Code  of  Civil  Procedure,  to  remove  from  the  premises  within 
a  period  of  not  less  than  one  month,  to  be  specified  in  the 
notice. 

§  790.  After  sach  notice  has  been  served,  and  the  period 
specified  by  such  notice  has  expired,  but  not  before,  the 
landlord  may  reenter,  or  proceed  according  to  law  to  recover 
possession. 

§  791.  Whenever  the  right  of  reentry  is  given  to  a  grantor 
or  lessor  in  any  grant  or  lease,  or  otherwise,  such  reentry  may 
be  made  at  any  time  after  the  right  has  accrued,  upon  three 
days  notice,  as  provided  in  sections  1161  and  1162,  Code  of 
Civil  Procedure. 

§  792.  Summary  proceedings  for  obtaining  possession  of 
real  property  forcibly  entered,  or  forcibly  and  unlawfully  de- 
tained, are  provided  for  in  sections  1159  to  1175,  both  inclusive, 
<Mf  the  Code  of  Civil  Procedure. 

§  793.  An  action  for  the  possession  of  real  proi)ertY  leased 
or  granted,  with  a  right  of  reentry,  may  be  mamtained  at  any 
time,  in  the  district  court,  after  the  right  to  reenter  has  ae< 
crued,  without  the  notice  prescribed  in  section  791. 
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CHAPTER  HL 

SBBVITUDlfiS. 

Bmmov  801.  Sarritndes  attached  to  land. 

802.  S«rritadM  not  attached  to  land. 
806.  Derignation  of  estates. 

804.  By  whom  giantable. 

805.  By  whom  held. 

806.  Sxtent  of  serrltadet. 

807.  A]tpovtietiiiig  easementB. 

808.  Bights  of  owner  of  fUtnze  eetate. 

809.  Actions  by  owner  and  ocenpant  of  dominant  tenement. 

810.  Actions  by  owner  of  servient  tenement. 
Sill  How  exting^hed. 

§  801  •  The  following  land  burdens,  or  servitades  upon  land, 
mi^  be  altached  to  other  land  as  indidents  or  appnrt^nuuMi, 
and  are  then  called  easements : 

1.  The  right  of  pasture ; 

2.  The  r^ht  of  fishing ; 

3.  The  right  of  taking  game ; 

4.  The  right  of  way ; 

5.  The  right  of  taking  watery  wood,  minerals,  and  other 
things; 

6.  The  right  of  transacting  business  upon  land ; 

7.  The  right  of  conducting  lawful  sports  upon  land ; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over  land ; 

9.  The  right  of  reoeinng  water  from  or  discharging  the 
flune  npoB  land ; 

10.  The  right  of  flooding  land ; 

11«  The  right  of  having  water  flow  withent  dimimition  or 
disturbance  of  any  kind ; 

12.  The  right  of  using  a  wall  as  a  party  wall ; 

13.  The  right  of  receiving  more  than  natural  support  from 
adjacent  land  or  things  affixed  thereto ; . 

14.  The  right  of  having  the  whole  of  a  division  fence  main- 
tained bv  a  coterminous  owner ; 

1&.  Tne  right  of  having  public  cottvftyaiices  stopped,  or  of 
ptoppiBg  the  same  on.  land  ; 

16.  ^e  right  of  a  seat  in  church ; 

17.  The'right  of  burial. 

§  802.  The  following  land  bordens,  or  servitudes-  upon 
tauid,  may  be.  granted  and  held,  though  not  atta^d  to  land : 

10 
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1.  The  right  to  pastare,  and  of  fishing  and  taking  game ; 

2.  The  right  of  a  seat  in  church ; 
S.  The  right  of  burial ; 

4.  The  right  of  taking  rents  and  tolls ; 

5.  The  ri^ht  of  way ; 

6.  The  right  of  taking  water,  wood,  minerals,  or  other 
things.     [In  efiect  July  1,  1874.] 

§  803.  The  land  to  which  an  easement  is  attached  is  called 
the  dominant  tenement;  the  land  upon  which,  a  burden  or 
servitude  is  laid  is  called  the  servient  tenement. 

§  804.  A  servitude  can  be  created  only  by  one  who  has  a 
vested  estate  in  the  servient  tenement. 

§  806.  A  servitude  thereon  cannot  be  held  by  the  owner 
of  the  servient  tenement. 

§  806.  The  extent  of  a  servitude  is  determined  by  the 
terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired. 

§  807.  In  case  of  partition  of  the  dominant  tenement,  the 
burden  must  be  apportioned  according  to  the  division  of  the 
dominant  tenement,  but  not  in  such  a  way  as  to  increase  .the 
burden  upon  the  servient  tenement. 

§  808.  The  owner  of  a  future  estate  in  a  dominant  tene- 
ment may  use  easements  attached  thereto  for  the  purpose  of 
viewing  waste,  demanding  rent,  or  removing  an  obstruction  to 
the  enjoyment  of  such  easements,  although  such  tenement  ia 
occupied  by  a  tenant. 

§  809.  The  owner  of  any  estate  in  a  dominant  tenement, 
or  the  occupant  of  such  tenement,  mav  maintain  an  action  for 
the  enforcement  of  an  easement  attached  thereto. 

ft 

§  810.  The  owner  in  fee  of  a  servient  tenement  may 
maintain  an  action  for  the  possession  of  the  land,  against  any 
one  unlawfully  possessed  thereof,  though  a  servitude  exists 
thereon  in  favor  of  the  public. 

§  811.  A  servitude  is  extinguished : 
I.  By  die  vesting  of  the  right  to  the  servitude  and  the  right 
to  the  servient  tenement  in  the  same  person ; 
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2.  Bj  the  destruction  of  the  servient  tenement ; 

3.  By  the  performance  of  anj  act  upon  either  tenement,  bjr 
the  owner  of  the  servitade,  or  with  his  assent,  which  is  incom- 
patible with  its  nature  or  exercise ;  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by  disnse 
thexeof  by  the  owner  of  the  servitude  for  the  period  prescribed 
for  acquiring  title  by  enjoyment. 


TITLE  ni. 


RIGHTS   AND    OBLIGATIONS    OF 

OWNERS. 

Cbapter  I.  Bights  ok  Ownbrs,  §§  818-834. 

II.  Oblioatioiis  of  Owners,  §§  840-841. 


CHAPTER  I. 

BXQHTS   OF   OWNERS. 

AmnoLB  L  Inoidxsts  of  Owksbship,  $}  818-827. 
n.  BouHDABiKS,  §§  829-884. 

ARTICLE  I. 

INCIDENTS   OF   OWNEBSHIP. 

Baomm  818.  Rights  of  tenant  for  life. 

819.  Rights  of  tenant  for  years,  Ste. 

820.  Same. 

821.  Rights  of  crantees  of  rents  and  reTersion. 

822.  Liability  of  assigns  of  lessee. 

828.  Riglits  of  lessees  and  their  assignees,  &o.  , 

824.  Remedy  on  leases  for  life. 
826.  Rent  dependent  on  life. 

826.  Remedy  of  Qeyersioners,  &c 

827.  Terms  of  lease  may  be  changed  by  notice. 

§  818.  The  owner  of  a  life  estate  may  nse  the  land  in  the 
same  manner  as  the  owner  of  a  fee  simple,  except  that  he 
mnst  do  no  act  to  the  injaiy  of  the  inheritance. 

§  819.  A  tenant  for  years  or  at  will,  unless  he  is  a  wrong- 
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doer  hy  holding  oyer,.Jwy  occupy  tKe  baildings,  taJce  ibfi  «&- 
&tti4  pvodacts  of  tl)e  atMl,  work  mines  and  qnajxies  open  at  the 
ccMnmenoement  of  his  tenancy. 

§  820.  A  tenant  foe  years  or  at  will  hiMi  no  other  righta  to 
t^e  property  than  such  as  are  given  to  him  by  the  agreemeot 
or  instrument  by  which  his  tenancy  is  acquired,  or  hy  (he  laftt 
section. 

§  821.  A  person  to  whom  any  real  property  is  transferred 
or  devised,  upon  which  rent  has  been  reserved,  or  to  whom 
any  such  rent  is  transferred,  is  entitled  to  the  same  remedies 
for  recovery  of  rent,  for  non-performance  of  any  of  the  terms 
of  the  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his 
grantor  or  devisor  might  have  had. 

§  822.  Whatever  remedies  the  lessor  of  any  real  property 
[has]  against  his  immediate  lessee  for  the  breach  of  any  agree- 
ment in  the  lease,  or  for  recovery  of  the  possession,  he  has 
against  the  assignees  of  the  lessee,  for  any  cause  of  action  ac- 
cruing while  they  are  such  assignees,  except  where  the  assign- 
ment is  made  by  way  of  security  for  a  loan,  and  is  not  ac- 
companied by  possession  of  the  premises.  [Ija.  effect  July  1, 
1874.] 

§  823.  Whatever  remedies  the  lessee  of  any  real  property 
may  have  against  his  immediate  lessor,  for  the  breacn  of  any 
agreement  in  the  lease,  he  m&j  have  against  the  assigns  of  the 
lessor,  and  the  assigns  of  the  lessee  may  have  against  the 
lessor  and  his  assigns,  except  upon  covenants  against  incum- 
brances or  relating  to  the  tide  or  possession  of  i&  premises, 

§  824.  Rent  due  upon  a  lease  for  life  may  be  recovered  in 
the  same  manner  as  upon  a  lease  for  years. 

S  826.  Rent  dependent  on  the  life  of  a  person  may  be  re- 
covered after  as  well  as  before  his  death. 

§  826.  A  person  having  an  estate  in  fee,  in  remainder  or 
reversion,  may  maintain  an  action  for  any  injury  done  to  the 
inheritance,  notwithstanding  an  intervening  estate  for  life  or 
years,  and  although,  after  its  commission,  his  estate  is  trans* 
ferred,  and  he  h^  no  interest  in  the  property  at  the  com* 
mencement  of  the  actloi). 
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t  SS7»  Iti  all  leases  of  lands  or  tenements,  or  of  any  int«r- 
est  therein,  from  montli  to  month,  the  landlord  may,  npdn 
giving  notice  in  writing  at  least  fifteen  days  before  the  expira- 
tion of  the  month,  change  the  terms  of  the  lease,  to  take  effect 
at  the  expiration  of  the  month.  The  notice,  when  served  upon 
the  tenant,  shall  of  itself  operate  and  be  effectual  to  create  and 
establish,  as  a  part  of  the  lease,  the  terms,  rent,  and  conditions 
specified  in  the  notice,  if  the  tenant  shall  continue  to  hold  the 
promises  after  the  expiration  of  the  mont^.  {In  efiect  Ju]y 
1. 1874.] 

ARTICLE  n. 

BOVXDASS^, 

SionoN  829.  B|(^t8  oaE  owner. 

890.  Boimclaxies  by  water. 

881.  BounduleB  by  ways. 

8S2.  Lateral  and  subjacent  svppatt. 

888.  Trees  whose  trunks  are  wholly  on  land  of  one. 

8&4h  line  trees. 

§  829«  The  owner  of  land  in  fee  has  the  right  to  the  sor- 
iaoe  and  to  eyei;ything  permaneutily  situated  beneath  or  above 
it. 

§  880.  Except  where  the  grant  under  which  the  land  is 
held  indicates  a  different  intent,  the  owner  of  the  upland,  when 
it  borders  on  tide-water,  takes  to  ordinary  high-water  mark ; 
when  it  borders  upon  a  navigable  lake  or  stream,  where  there 
is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream, 
•at  low-water  mark ;  when  it  borders  upon  any  other  water, 
the  owner  takes  to  the  middle  of  the  lake  or  stream.  [In 
effect  July  1,1874.] 

§  881*  An  owner  of  land  bounded  by  a  road  or  street  is 
presumed  to  own  to  the  centre  of  the  way,  but  the  contrary 
may  be  shown. 

§  882.  Each  coterminous  owner  is  entitled  to  the  lateral 
and  subjacent  support  which  his  land  receives  from  the  ad- 
knainf^  land,  sul)ject  to  the  right  of  the  own^  of  the  adjoining 
land  to  make  proper  and  usual  excavations  on  the  same  for 
purposes  of  construction,  on  using  ordinary  care  and  skill, 
and  taking  reasonable  precautions  to  sustain  the  land  of  Uie 
other,  and  giving  previocis  reasonable  notice  to  the  other  of 
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his  intention  to  make  sach  excavations.    [In  e£fect  Jvlj  I, 
1874.] 

§  833.  Trees  whose  trunks  stand  wholly  upon  the  land  of 
one  owner  belong  exclusiyelj  to  him,  although  their  roots 
grow  into  the  land  of  another. 

§  834.  Trees  whose  trunks  stand  partly  on  the  land  of  two 
or  more  coterminous  owners  belong  to  them  in  common. 


CHAPTER   IL 
OBLIQATIONS    OF   OWNERS. 

SionoH  840.  Duties  of  t«xuait  for  life 
841.  Monuments  and  foneei. 

S  840.  The  owner  of  a  life  estate  must  keep  the  buildings 
and  fences  in  repair  from  ordinary  waste,  and  must  pay  the 
taxes  and  other  annual  charges,  and  a  just  proportion  of  ex- 
traordinary assessments  benefiting  the  whole  inheritance. 

§  841.  Coterminous  owners  are  mutually  bound  equalljr 
to  maintain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them,  unless  one  of  them  chooses  to 
let  his  land  lie  without  fencing ;  in  which  case,  if  he  after- 
wards incloses  it,  he  must  refund  to  the  other  a  just  proportion 
of  the  value,  at  that  time,  of  any  division  fence  made  by  the 
latter. 


TITLE  IV. 

USES  AND  TRUSTS. 

BiCEnoir  847.  What  uses  and  trusts  may  exist. 

848.  Sight  to  possession  of  land  oreates  l^gal  ownenhlp.    (Be- 

pealed.) 

849.  Gertain  trusts  unaffected.    (Repealed.) 

860.  Trustees  of  estate  for  use  of  another  take  no  intsMst.    (Be- 

pealed.) 
ttl.  Preceding  sections  qualified.    (Bepealcd.) 


I 


I 
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Bmbov  862.  Trust  miut  be  in  writing 

863.  Txansto  to  one  for  money  paid  by  another. 

864.  Rights  of  creditors.    (Repealed.) 
856.  Section  863  qualified.    (Repealed.) 

856.  Purchascors  protected. 

857.  For  what  purposes  express  trusts  may  be  created. 

858.  Certain  deyises  in  trust  to  be  deemed  powers. 

859.  Profits  of  land  liable  to  creditors  in  certain  cases. 

860.  Powers,  execution  of. 

86L  Creation  of  certain  powers  not  prohibited.    (Repealed.) 

862.  And  land,  &c.,  to  descend  to  persons  entitled.    (Repealed.) 

863.  Trustees  of  express  trusts  to  haye  whole  estate. 

864.  Author  of  trust  may  devise,  &c. 
866.  Title  of  grantor  of  trust  property. 

866.  Interests  remaining  in  grantor  of  express  trust. 

867.  Powers  oyer  trust  of  party  interested. 

868.  Same. 

869.  Effect  of  omitting  trust  in  conyeyance. 

870.  Certain  sales,  &c.,  by  trusteesi  yoid. 

871.  When  estate  of  trustee  to  cease. 

§  847.  Uses  and  fxasts  in  relation  to  real  property  are 
dioee  only  whieh  are  specified  in  this  title. 


848, 849,  860,  861  of  said  Code  are  repealed.    [In 
effect  July  1, 1874.] 

§  862.  No  trost  in  relation  to  real  property  is  valid  unless 
created  or  declared : 

1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by 
his  agent  thereto  authorized  by  writing ; 

2.  By  the  instrument  under  which  tne  trustee  claims  the  es- 
tate affected ;  or, 

3.  By  operation  of  law. 

§  868.  When  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  thereof  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  favor  of  the  person  by 
or  for  whom  such  payment  is  made.     [Jn  effect  July  1, 1874.] 

§§  864^  866  of  said  Code  are  repealed.  [In  effect  July 
1,  1874.] 

§  866.  No  implied  or  resulting  trust  can  p**ejudioe  the 
rights  of  a  purchaser  or  encumbrancer  of  real  property  for 
rune^and  without  notice  of  the  trust. 

§  867.  Express  trusts  may  be  created  for  any  of  the  fill- 
V>wing  pnipoees : 
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1.  To  sell  real  property,  and  appfy  or  dispoee  of  the  pio- 
ceeds  in  accordance  with  the  instrument  creating  the  trust ; 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  an- 
nuitants or  other  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  any  person,  whether 
ascertained  at  the  time  of  the  creation  of  the  trust  or  not,  for 
himself  or  for  his  family,  during  the  life  of  such  person,  or 
for  any  shorter  term,  subject  to  the  rules  of  Title  II.  of  this 
part;  or, 

4.  To  reoeiye  the  rents  and  profits  of  real  piop«rty,  and  to 
accumulate  the  same  for  the  purposes  and  within  the  limits 
prescribed  by  the  same  title,    [in  effect  July  1, 1874  J 

§  868.  Where  a  power  to  sell  real  property  is  gi^en  to  a 
mortgagee,  or  other  encumbrancer,  in  an  instrument  intended 
lo  secure  the  payment  of  money,  the  power  is  to  he  deemed 
a  part  of  the  security,  and  vests  in  any  person  who,  by  assigiPf 
ment,  becomes  entitled  to  the  money  so  secured  to  be  paid, 
and  miiy  be  executed  bj  him  whenever  the  assignment  is  duly 
acknowledged  and  recorded.     [In  effect  July  1, 1874.] 

I  869.  Where  a  trust  is  creafted  to  Teceivie  the  jente  and 
profits  of  re^l  property,  and  no  valid  direction  for  aocttmfuls<- 
tion  is  givem,  the  surplus  of  such  rents  and  profits,  bey<md  the 
sum  that  may  be  necessary  for  the  education  and  support  of 
the  person  for  whose  benefit  the  trust  is  created,  is  liable  to 
the  claims  of  the  creditors  of  such  person,  in  the  same  man* 
ner  as  personal  property  which  cannot  bie  reached  by  ^execu- 
tion. 

I  860.  Where  a  power  Is  rested  in  flevecal  pezsons,  iill 
mnst  nnite  in  its  execution ;  but  in  case  any  one  or  mose  ot 
them  is  dead,  the  pow^  may  be  executed  by  the  survivor  or 
survivors,  unless  otherwise  prescribed  by  the  terms  of  the 
power.    [In  effect  July  1,  1874.] 


861,  862  of  said  Code  are  repealed.    [In  effect  July 
J,  1874,] 

§  863.  Except  as  hereinafter  otherwise  provided,  every 
express  trust  in  real  property,  valid  as  such  in  its  creation, 
43B8t8tfae  whole  estate  in  the  trustees,  suhjeot  only  to  (Iib  eze- 
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ration  of  the  trast  The  beneficiariefi  take  no  estate  or  in- 
terest in  the  property,  but  maj  enforce  the  performance  of  the 
tmst. 

§  864.  Notwithstanding  anything  contained  in  the  last 
section,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 
whom  the  real  property  to  which  She  tmst  reliy^es  shall  bel<mg, 
in  the  event  of  the  failure  or  termination  of  the  trust,  aj^ 
may  transfer  or  devise  such  property,  subject  to  the  execution 
of  the  trust. 

§  866.  The  g^rantee  or  devisee  of  real  property  subject 
to  a  trust  acquires  a  legal  estate  in  the  property,  as  a|;am8t 
all  persons  except  the  trustees  and  those  lawfiUly  claiming 
under  them. 

§  866.  Where  an  express  trust  is  created  in  relation  to 
real  property,  every  estate  not  embraced  in  the  trust,  and  not 
otherwise  disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors. 

§  867.  The  beneficiary  of  a  tmst  for  the  receipt  of  the 
rents  and  profits  of  real  property,  or  for  the  payment  of  an 
annuity  oat  of  such  rents  and  profits,  maj^  be  restrained  from 
disposing  of  his  interest  in  such  tmst,  during  his  life  or  for  a 
term  of  years,  by  the  instmment  creating  the  trust.  [In  effect 
July  1, 1874.] 

§  868  of  this  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  869.  Where  an  express  tmst  is  created  in  relation  to 
real  property,  but  is  not  contained  or  declared  in  the  grant  to 
the  trustee,  or  in  an  instrument  signed  by  him,  and  recorded 
in  the  same  ofiice  with  the  grant  to  the  trustee,  such  grant 
must  be  deemed  absolute  in  iayor  of  purchasers  from  such 
trustee  without  notice,  and  for  a  valuable  consideration.  [In 
effect  July  1,  1874.] 

§  870.  Where  a  trust  in  relation  to  real  property  is  ex- 
pressed in  the  instrument  creating  the  estate,  every  transfer  or 
>ther  act  of  the  trustees,  in  contravention  of  the  trust,  is  ab- 
•olutely  void. 

$871.  When  the  purpose  for  which  an  express  tmst  was 
CMted  ceases,  the  estate  of  the  trustee  also  ceases. 
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TITLE  V. 

POWERS. 

Title  v.,  of  Part  IL,  of  Division  II.,  on  Powers,  of  the  Ciril 
Code,  embracing  sections  of  said  Code  .from  sec  878  to  946, 
inclusive,  is  repealed.  [Approved  April  30.  In  effect  July  1 , 
1874.J 


PAET  III. 


PERSONAL  OR  MOVABLE  PROPERTY. 

TiTLB  I.  Pbrsonal  Pbopbbtt  in  General,  §§  946-947. 
XL  Particular  Kinds   of  Personal   Propebtt 
953-994. 


TITLE  L 
PERSONAL   PROPERTY  IN    GENERAL. 

SionON  946.  By  what  law  goyemed. 

917.  Future  interests  in  perishable  property,  how  protected. 
(Repealed.) 

§  946.  If  there  is  no  law  to  the  contrary  in  the  place 
where  personal  property  is  situated,  it  is  deemed  to  follow 
the  person  of  its  owner,  and  is  governed  by  the  law  of  his 
donucile. 

$  946  haTine  been  repealed  by  clerical  error  in  1874,  was  reenaeted  at 
session  of  187&-6. 

§  947  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 


TITLE  IL 

PARTICULAR  KINDS   OF  PERSONAL 

PROPERTY. 

Chaftbb  I.  Things  in  Action,  §§  953-954. 
IL  Shipping,  §§  960-973. 
IIL  Products  of  the  Mind,  §§  980-985. 
IV.  Other  kinds  of  Personal  Profxrtt,  §§  991- 
994. 


{§  95S-961      THINGS  IN  AOTIOK.  —  SHIPPING.  ISA 

CHAPTER  L 

THINGS  IN  ACTION. 

SxonoH  968.  Things  in  action  defined. 
%i.  Transfer  and  snrrlTOXBhip. 

§  9^63.  A  thing  in  action  is  a  right  to  recoyer  money  or 
other  personal  property  by  a  judicial  proceeding.  [In  effect 
July  1, 1874.] 

§  054.  A  tidng  in  action,  arising  out  of  the  yiolatloa  of  a 
ri^  of  property,  or  out  of  an  obligation,  may  be  tnmsferred 
by  the  owner.  tJpon  the  death  of  the  owner  it  passes  to  his 
personal  representatiyes,  except  where,  in  the  cases  j>royided 
m  the  Code  of  Ciyil  Procedure,  it  passes  to  his  deyisees  or 
successor  in  office. 


CHAPTER  n. 

61HIPPINO. 

Aisiou  I.  GuncRAL  Paovisioirs,  §S  900-866. 
n.  Sdlbs  of  NxvieAxiov,  f  §  970-^78. 

ARTICLE  I. 

GENBBAL  PBOYISIONfl. 

SiOliOH  960.  Definition  of  a  Bhip  and  shipping  terms. 
96L  Appurtenances  and  equipments. 
962.  Foreign  and  domestic  navigation. 
968.  Foreign  and  domestic  ships  distinguished. 

964.  Seyenl  owners. 

965.  Owner  for  Toyage. 

966.  fiegistry,  &c. 

§  960.  The  term  ship,  or  shipping:,  when  used  in  this 
Code,  inditdes  steamboats,  sailing  yessels,  canal  boats,  barges, 
and  every  structure  adapted  to  be  nayi^ted  from  place  to 
olace  for  the  transportation  of  merchandise  or  persons.  [In 
effect  July  1,  1874.J 

f  061.  All  thingsi,  belonging  to  the  owners,  which  are  on 
board  a  ship,  and  are  connected  with  its  proper  use,  for  the 
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objects  of  the  voja^  and  adventure  in  which  the  ship  is  ea^ 
gagedy  are  deemed  its  appnrtenanoes. 

§  d62-.  Ships  are  engaged  either  in  foreign,  or  doneslio- 
navigation^  or  m  the  fisheries.  Ships  are  engaged  in  foreign 
navigation  when  passing  to  or  from  a  foreign  countiy ;  and  in 
domestic  navigation,  when  passing  from  place  to  plstce  within 
the  United  States. 

^  963.  A  ship  in  a  port  of  the  State  to  which  it  belongs 
is  called  a  domestic  ship ;  in  another  port  it  is  called  a  for^ 
eign  ship. 

§  964.  If  a  ship  belongs  to  severar  persons,  not  partners^ 
and  they  differ  as  to  its  use  or  repair,  the  controven^  may  ba 
determined  by  any  court  of  competent  jurisdiction. 

§  965.  If  the  owner  of  a  ship  commits  its  posseflsion  anci 
navigation  to  another,  that  other,  and  not  the  owner,  is  re- 
sponsible for  its  repairs  and  supplies. 

« 

f  966.  The  registry,  enrolment,  and  lionise  of  ships  ore 
regulated  by  acts  of  Congress. 


ABTICLE  II. 

^ULSS  OF  KAVIGATIOV. 

8ionMr9fO;  Collisioiifl. 

1.  Rules  M  to  Bhip»  taiee^g  each  ottMT. 

2.  Tbe  mle  for  aidUni^  vesmls. 

iBulen  ior  steamoni  in  narrow  ohannelji. 
fjame. 
5.  BnleB  for  steam  vessels  on  different  courses. 
8.  Meeting  of  steamers. 

971.  Collision  from  breach  of  rules. 

972.  Breaches  of  such  rules  to  imply  wilful  default. 

973.  Loss,  how  apportioned. 

§  970.  In  the  case  of  ships  meeting,  the  following  rules 
unst  be  observed,  in  addition  to  those  prescribed  by  that  part 
of  the  Political  Code  which  relates  to  navigation  : 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing  ship, 
proceeding  in  one  direction,  meets  another  ship,  whether  a 
steamer  or  sailing  ship,  proceeding  in  another  direction,  so 
that  iC  both  ships  were  to  continue  their  respective  oounMS  they. 
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• 


would  pass  80  near  as  to  involye  the  risk  of  a  collision,  the  helms 
of  both  ships  must  be  put  to  port  so  as  to  pass  on  the  port  side 
of  each  other ;  and  this  rule  applies  to  all  steamers  and  all 
sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  close-hauled  or  not,  except  where  the  circumstances 
of  the  case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger,  and  subject 
also  to  a  due  regard  to  the  dangers  of  navigation,  and,  as  re- 
gards sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
keeping  such  ships  under  command ; 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair 
must  give  way  to  those  on  a  wind.  When  both  are  going  by 
the  wind,  the  vessel  on  the  starboard  tack  must  keep  her  viud, 
and  the  one  on  the  larboard  tack  bear  up  strongly,  passing 
each  other  on  the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  thev  must  pass  each  other  in 
the  same  way  on  the  larboard  hand,  to  effect  which  two  last 
mentioned  objects  the  helm  must  be  put  to  port.  Steam  ves- 
sels must  be  regarded  as  vessels  navigating  with  a  fiur  wind, 
and  should  give  way  to  sailing  ves£^  on  a  wind  of  either 
tack; 

3.  A  steamer  navigating  a  narrow  channel  must,  whenever 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid  channel  which  lies  on  the  starboard  side  of  the  steamer ; 

4.  A  steamer  when  passing  another  steamer  in  such  chan- 
nel, must  always  leave  the  other  upon  the  larboard  side ; 

5.  When  steamers  must  inevitably  or  necessarily  cross  so 
near  that,  by  continuing  their  respective  courses,  there  would 
be  a  risk  of  collision,  each  vessel  must  put  her  helm  to  port, 
so  as  always  to  pass  on  the  larboard  side  of  each  other ; 

6.  The  rules  of  this  section  do  not  apply  to  any  case  for 
which  a  different  rule  is  provided  by  the  regulations  for  the 
government  of  pilots  of  steamers  approaching  each  other 
within  sound  of  the  steam-whistle,  or  by  the  regulations  con- 
cerning lights  upon  steamers,  prescribed  under  authority  of 
the  acts  of  Congress,  approved  August  thirtieth,  eighteen  hun- 
dred and  fifty-two,  ana  April  twenty -ninth,  eighteen  hundred 
and  sixty-four. 

For  Boles  of  Nayigatton,  &o.,  see  Pol.  Oode,  §§  2860-2879. 

§  971.  If  it  appears  that  a  collision  was  occasioned  by 
failure  to  observd  any  rule  of  the  foregoing  section,  the  owner 
of  the  ship  by  which  such  rule  is  infringed  cannot  recover 
compensation  for  damages  sustained  by  the  ship  in  snob  colli' 
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non,  nnless  it  appears  that  the  circumstances  of  the  case  made 
a  departure  from  the  rule  necessary. 

§  972.  Damage  to  person  or  property  arising  from  the 
failnre  of  a  ship  to  ohserve  any  role  of  section  970,  must  he 
deemed  to  ha^e  been  occasioned  by  the  wilful  default  of  the 
person  in  chaige  of  the  deck  of  such  ship  at  the  time,  unless 
it  appears  that  the  circumstances  of  the  case  made  a  departure 
JTom  the  rule  necessary. 

§  978.  Losses  caused  by  coUimon  are  to  be  borne  as  fol- 
lows : 

1 .  If  either  party  was  exdusively  in  fault  he  must  bear  his 
own  loss,  and  compensate  the  other  for  any  loss  he  has  sus- 
tained ; 

2.  If  neither  was  in  finult,  the  loss  must  be  borne  by  him  on 
whom  it  falls ; 

3.  If  both  were  in  fault,  the  lose  is  to  be  equally  divided, 
nnless  it  appears  that  there  was  a  great  disparity  in  fault,  in 
which  case  the  loss  must  be  equitably  apportioned. 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  loss 
must  be  equally  divided. 


CHAPTER  m. 

PBODUCTS  OF  THB  MIND. 

BionoH  980  How  &r  the  snbjeet  of  ownership. 

961.  Joint  anthoiship. 

962.  Ttansfer. 

988.  Effect  of  publication. 

984.  Subieqnent  inrentor,  author,  &o. 

985.  Pxirate  writingB. 

§  980.  The  author  of  any  product  of  the  mind,  whether 
it  is  an  invention,  or  a  composition  in  letters  or  art,  or  a  de- 
sign, with  or  without  delineation,  or  other  graphical  represen- 
tation, has  an  exclusive  ownership  therein,  and  in  the  repre- 
sentation or  expression  thereof,  which  continues  so  long  as 
the  product  and  the  representations  or  expressions  thereof 
Siade  by  him  remain  in  his  possession. 

S  981.  Unless  otherwise  agreed,  a  product  of  the  mind  in 
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the  prodQCtion  of  which  several  penoos  are  jointiyooncerBed^ 
is  owned  by  them  as  follows  : 

1.  If  the  product  is  single,  in  equal  proportions ; 

2.  If  it  id  not  single,. in  proportion  to  the  oontribntion  of 
each. 

§  982.  The  owner  of  anj  product  of  die  mind,  or  of  any 
representation  or  expression  thezeofj  may  transfiar  his  prop- 
erty in  the  same. 

§  883.  If  the  owner  o£  a  product  of  the  mind  intention- 
ally makes  it  public,  a  copy  or  reproduction  may  be  made 
public  by  any  plerson,  without  respansibiUtj  to  the  owner>  so 
far  as  the  law  of  this  State  is  concerned. 

§  884.  If  the  owner  of  a  product  of  the  mind  does  not 
make  it  public,  any  other  person  subsequently  and  originally^ 
producing  the  same  thing  has  the  same  right  therein  as  the 
prior  author,  which  is  exclusive  to  the  same  extent  against  all 
persons  except  the  prior  author,  or  those  claiming  vnder 

AiOH 

§  986.  Letters  and  other  private  communications  in  writ- 
ing belong  to  the  person  to  wnom  they  are  addressed  and  'de- 
livered ;  but  they  cannot  be  published  against  the  will  of  the 
writer,  except  by  authority  of  law. 


CHAPTER  IV. 
OTHER  KINDS  OF  PBRSONAXiPROPBRTY. 

SEcnozr991.  Trade-marks. 

992.  Good  will  of  business. 
998.  Same. 
994.  Title  deeds. 

§  991.  One  who  produces  or  deals  in  a  particular  thing, 
or  conducts  a  particular  business,  may  appropriate  to  his  ex- 
clusive use,  as  a  trade-mark,  any  form,  symbol,  or  name, 
which  has  not  been  so  appropriated  by  another,  to  designate 
the  ori^n  or  ownership  thereof;  but  he  cannot  exdnsivehr 
appropriate  any  designation,  or  part  of  a  designation,  which 
relatoA  only  to  the  name,  quality,  or  the  desciiptioii  of  the 
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thing  or  businees,  or  the  place  where  the  thing  is  prodnced, 
or  the  business  is  carried  on.    [In  effect  July  1,  1874.] 

Am  to  Trade-marks,  see  Pol.  Code,  §§  8196-8196 ;  Fttnal  Code,  §§  860- 
864. 

§  992.  The  good  will  of  a  business  i8  the  expectation  of 
continued  public  patronage,  but  it  does  not  include  a  right  to 
use  the  name  of  any  person  from  whom  it  was  acquired. 

§  993.  The  good  will  of  a  business  is  property,  transfera- 
ble like  any  other. 

§  994.  Instruments  essential  to  the  title  of  real  property, 
and  which  are  not  kept  in  a  public  office  as  a  record,  par- 
Buant  to  law,  belong  to  the  person  in  whom,  for  the  time 
being,  sndi  title  may  be  vested,  and  pass  with  the  title. 

11 


PAET  IV. 


.    ACQUISITION   OF  PEOPERTT. 

Title  I.  Modes  in  which  Propebtt  mat  be  Acquibbd, 

§§  1000-1001. 
IL  Occupancy,  §§  1006-1007. 
Hi.  Accession,  §§  1013-1033. 
IV.  Tbansfer,  §§  1039-1231. 
V.  Homesteads,  §§  1237-1269. 
VI.  Wills,  §§  1270-1377. 
Vn.  Succession,  §§  1383-1408. 
Vni.  Watbb  Rights,  §§  1410-1422. 


TITLE   I. 

MODES    IN    WHICH    PROPERTY   MAY 

BE  ACQUIRED. 

SionoHlOOO.  Piopert7,  how  acquired. 

1001.  Acquisition  of  property  by  exercifle  of  eminent  domain. 

§  1000.  Pbopebtt  is  acquired  by : 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will;  or,     ' 

5.  Succession. 

§  IQOl.  Any  person  may,  without  further  legislatirc  ac» 
kion,  acquire  private  property  for  any  use  specified  in  section 
1238  of  the  Code  of  Civil  P^rocedure,  either  by  consent  of  the 
owner  or  by  proceedings  had  under  the  provisions  of  Title 
VII.,  Part  111.,  of  the  Code  of  Civil  Procedure ;  and  any 
person  seeking  to  acquire  property  for  any  of  the  uses  men- 
tioned in  such  title  is  "an  agent  of  the  State,"  or  a  "  person 
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in  charge  pf  saeh  use/'  witMn  the  roeanmg  of  those  tenxis  as 
used  in  such  title.  This  section  shall  be  in  force  from  and 
after  the  fourth  day  of  April,  eighteen  hundred  and  seventj- 
fcwo. 

Godt  CiT.  Proc.  ^  1287-1268. 


TITLE  n. 
OCCUPANCY. 

SicnoiflOOG.  Simple  ocenpanqr. 
1007.  Prescription. 

§  1006.  Occupancy  for  any  period  confers  a  tide  suffi- 
cient against  all  except  the  State  and  those  who  have  title  by 
prescripdcm,  accesraon,  transfer,  will,  or  succession. 

§  1007.  Occupancy  for  the  period  prescribed  by  the  Code 
of  Crril  Procedure  as  sufficient  to  bar  an  action  for  the  re- 
coYenr  of  the  property  confers  a  title  thereto,  denominated  a 
title  by  prescription,  which  is  sufficient  against  aU. 

Code  GlT.  Proc.  §$  886,  888, 810. 


TITLE  in. 
ACCESSION. 


Cbaftxr  I.    To  Real  Property,  §§  1013-1019. 

II.  To  Personal  Profebtt^  §{  102&-108i. 


CHAPTER  I 

AOOBSSION  TO  BBAL  PBOPBBTT. 

BienovlOIS.  Fiztares. 

1014.  AllvTioii. 

1015.  Sudd«i  remoTal  of  bank. 

1016.  Islands,  in  nayigable  streams. 

1017.  In  nnnarlgable  streams. 

1018.  Mauds  formed  by  division  of 

1019.  What  flxtnrM  tenant  may  remore. 
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§  1013.  When  a  person  affixes  his  propertrf  to  the  land 
of  another,  without  an  agreement  permitting  him  to  remove 
it,  the  thing  affixed,  except  as  provided  in  section  ten  hundred 
'  and  nineteen,  belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  the  former  to  remove  it.  [In  e'ffect  July  1, 
1874.] 

§  1014.  Where,  from  natural  causes,  land  forms  hy  im- 
perceptible degrees  upon  the  bank  of  a  river  or  stream,  navi- 
gable or  not  navigable,  either  by  accumulation  of  material  or 
by  the  recession  of  the  stream,  such  land  belongs  to  the  owner 
of  the  bank,  subject  to  any  existing  right  of  way  over  the 
bank. 

§1016.  If  a  river  or  stream,  navigable  or  not  navigable, 
carries  away,  by  sudden  violence,  a  considerable  and  distin- 
guishable part  of  a  bank,  and  bears  it  to  the  opposite  bank,  or 
to  another  part  of  the  same  bank,  the  owner  of  the  part  car- 
ried away  may  reclaim  it  within  a  year  after  the  owner  of  the 
land  to  which  it  has  been  united  takes  possession  thereof. 

§  1016.  Islands  and  accumulations  of  land,  formed  in  the 
beds  of  streams  which  are  navigable,  belong  to  the  State,  if 
there  is  no  title  or  prescription  to  the  contrary. 

§  1017.  An  island,  or  an  accumulation  of  land,  formed  in 
a  stream  which  is  not  navigable,  belongs  to  the  owner  of  the 
shore  on  that  side  where  the  island  or  accumulation  is  formed  ; 
or,  if  not  formed  on  one  side  only,  to  the  owners  of  the  shore 
on  the  two  sides,  divided  by  an  imaginaiy  line  drawn  through 
the  middle  of  the  river. 

§  1018.  If  a  stream,  navigable  or  not  navigable,  in  form- 
ing itself  a  new  arm,  divides  itself  and  surrounds  land  belong- 
ing to  the  owner  of  the  shore,  and  thereby  forms  an  island^ 
the  island  belongs  to  such  owner. 

§  1019.  A  tenant  may  remove  from  the  demised  premises, 
any  time  during  the  continuance  of  his  term,  anything  affixed 
thereto  for  purposes  of  trade,  manufacture,  ornament,  or  do- 
mestic use,  if  the  removal  can  be  effected  without  injury  to  the 
premises,  unless  the  thing  has,  by  the  manner  in  which  it  is 
affixed,  become  an  integral  part  of  the  premises.  [In  effect 
July  1, 1874.] 
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CHAPTER  n. 
ACCESSION  TO  PERSONAL  PROPERTY.     « 

SscnoN  1026.  Accession  bj  uniting  sereral  things. 

1026.  Principal  part,  what. 

1027.  Same. 

1028.  Uniting  materials  and  workmanship. 

1029.  Inseparable  materials. 
1080.  Materials  of  seyeral  owners. 

1031.  Wilful  trespassers. 

1032.  Owner  may  elect  between  the  thing  and  its  yalue 

1033.  Wrongdoer  liable  in  damages. 

§  1025.  When  things  belonging  to  different  owners  hare 
been  united  so  as  to  form  a  single  thing,  and  cannot  be  sep- 
arated without  injury,  the  whole  belongs  to  the  owner  of  the 
thing  which  forms  the  principal  part ;  who  must,  howeyer,  re- 
imburse the  value  of  the  residue  to  the  other  owner,  or  sur- 
render the  whole  to  him. 

§  1026«  That  part  is  to  be  deemed  the  principal  to  which 
the  other  has  been  united  only  for  the  use,  ornament,  or  com- 
pletion of  the  former,  unless  the  latter  is  the  more  valuable, 
and  has  been  united  without  the  knowledge  of  its  owner,  who 
may,  in  the  latter  case,  require  it  to  be  separated  and  returned 
to  him,  although  some  injury  should  result  to  the  thing  to 
which  it  hajs  b^n  united. 

§  1027.  If  neither  part  can  be  considered  the  principal, 
within  the  rule  prescribed  by  the  last  section,  the  more  valua- 
ble, or,  if  the  values  are  nearly  equal,  the  more  considerable 
in  bulk,  is  to  be  deemed  the  principal  part. 

§  1038.  If  one  makes  a  thing  from  materials  belonging  to 
another,  the  latter  may  claim  the  thing  on  reimbursing  the 
value  of  the  workmanship,  unless  the  value  of  the  workman- 
ship exceeds  the  value  of  the  materials,  in  which  case  the 
thing  belongs  to  the  maker,  on  reimbursing  the  value  of  the 
materiids. 

§  1029.  Where  one  has  made  use  of  materials  which  in 
part  belong  to  him  and  in  part  to  another,  in  order  to  form  a 
thing  ot  a  new  description,  without  having  destroyed  any  of 
the  materials,  but  in  such  a  way  that  they  cannot  be  separated 
without  inconyenience,  the  thing  formed  is  common  to  both 
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proprietors ;  in  proportion,  as  respects  the  one,  of  the  materials 
belonging  to  him,  and  as  respects  the  other,  of  the  materiala 
belonging  to  him  and  the  price  of  his  workmanship. 

§  1030.  When  a  thin^  has  been  formed  br  the  admixture . 
of  several  materials  of  different  owners,  and  neither  can  be 
considered  the  principal  substance,  an  owner  without  whose 
consent  the  admixture  was  made  may  require  a  separation,  if 
the  materials  can  be  separated  without  inconvenience.  If  they 
cannot  be  thus  separated,  the  owners  acquire  the  thing  in 
common,  in  proportion  to  the  quantity,  quality,  and  value  of 
their  materiakls ;  but  if  the  materials  of  one  were  far  superior 
to  those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  otliers  the  value  of  their 
materials. 

§  103^1.  The  foregoing  sections  of  this  article  are  not  ap- 
plicable to  cases  in  which  one  wilfully  uses  the  materials  of 
another  without  his  consent ;  but,  in  such  cases,  the  product 
belongs  to  the  owner  of  the  material,  if  its  identi(?|r  can  be 
traced. 

f  1032.  Ikt  all  cases  where  one  whose  material  has  been 
used  without  his  knowledge,  in  order  to  form  a  product  of  a 
different  description,  can  claim  an  interest  in  such  product,  he 
has  an  option  to  demand  either  restitution  of  his  material  in 
kind,  in  the  same  quantity,  weight,  measure^  and  quality,  or 
the  value  thereof;  or  where  he  is  entitled  to  the  product,,  the 
value  thereof  in  place  of  the  product. 

§  1033.  One  who  wrongiblly  employs  materials  belonging 
to  another  is  liable  to  him  in  damages,  as  well  as  under  the 
foregoing  provisions  of  thia  chaptev. 
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TITLE  IV. 

TRANSFER. 

C^i^EB  I.  Transfer  m  General,  §§  1039-1085. 

II.  Transfer  of  Real  Property,  §§  1091-1115. 
ni.  Transfer  of  Personal  Property,  §§  1135-1153. 
lY.  Becordino    Transfers    of    ReaI.    Property, 

§§  1158-1217. 
y.  Unlawful  Transfers,  §§  1227-1231. 


CHAPTER  I. 
TRANSFERS  IIT  GENERAL. 

Aaxicu  I   DxFiNrriON  or  Traksfeb,  §§  1039-1040. 
n  What  kat  be  Tbansferbed,  S§1044-47. 
m.  MoBE  or  Tbansfeb,  §§1052-1000. 

TV.  INTEBPBXTATION  OF  G  BANTS,  §§1066-1072. 

y.  IBffeci  of  Tbansfeb,  1063^1085. 
ARTICLE  I. 

DEFINITION   OF  TRANSFER. 

Section  1089.  Transfer,  what. 

1040.  Voluntary  transfer. 

§  1039.  Transfer  is  an  act  of  the  'parties,  or  of  the  law, 
by  which  the  title  to  property  is  convejed  from  one  liying  per- 
son to  another. 

§:1040«  A  yolnntary  transfer  is  an  executed  contract,  sub- 
ject to  all  rules  of  law  concerning  contracts  in  g^eneral ;  ex- 
eept  that  &- consideration  is  not  necessary  to  its  vaudity. 

ARTICLE  II. 

WHAT  HAT   B«  TBANSFBSBBD. 

SlonoR  1044.  What  may  be  transferred. 

1045.  Possibility. 

1046.  Right  of  re&iti7  can  be  transferred. 

1047.  Owner-ousted  OK  poneosion  nay  tnnifer. 
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§  1044.  Property  of  an^  kind  may  be  transferred,  exoeptr 
as  otherwise  provided  by  this  article. 

§  1046.  A  mere  possibility,  not  coupled  with  an  interest, 
cannot  be  transferred. 

§  1046.  A  right  of  reentry,  or  of  repossession  for  breach 
of  condition  subsequent,  can  be  transferred. 

§  1047.  An^  person  claiming  title  to  real  property  in  the 
adverse  possession  of  another  may  transfer  it  witn  the  same 
effect  as  if  in  actual  possession. 


ARTICLE  III. 

MODS  OW  TBANSFBS. 

SionoH  1062.  When  ozsl. 
1068.  Onnt,  what. 
1064.  Delivery  neoesmy. 
1066.  Bate. 

1066.  Delivery  to  grantee  is  neoessarily  absolute. 

1067.  Delivery  in  escrow. 

1068.  Snrrendering  or  cancelling  grant  does  not  reconvey. 
1068.  Clonstruetive  delivery. 

1060.  Gratuitous  grants  take  effect  immediately ;  exception.  (Re- 
pealed.) 

§  1062.  A  transfer  maj  be  made  without  writing,  in 
every  case  in  which  a  writing  is  not  expressly  requir^  by 
statute. 

§  1063.  A  transfer  in  writing  is  called  a  grant,  or  convey- 
ance, or  bill  of  sale.  The  term  "  grant/'  m  this  and  the 
next  two  articles,  includes  all  these  instruments,  unless  it  is 
specially  applied  to  real.property.     [In  effect  July  1, 1874.] 

§  1064.  A  grant  takes  effect,  so  as  to  vest  the  interest 
intended  to  be  transferred,  only  upon  its  delivery  by  the 
grantor. 

§  1056.  A  grant  duly  executed  is  presumed  to  have  been 
delii  ered  at  its  date. 

§  1056.  A  grant  cannot  be  delivered  to  the  grantee  oondi- 
Monally.    Delivery  to  him,  or  to  his  agent  as  such,  is  noces- 
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Barily  absolnto,  and  the  instrument  takes  effect  thereupon, 
discharged  of  any  condition  on  which  the  delivery  was  made. 

§  1057.  A  grant  may  be  deposited  by  the  grantor  with  a 
third  person,  to  be  delivered  on  performance  of  a  condition, 
and,  on  delivery  by  the  depositary,  it  will  take  effect.  While 
in  the  possession  of  the  third  person,  and  subject  to  condition, 
it  is  called  an  escrow. 

§  1058.  Redelivering  a  grant  of  real  property  to  the 
grantor,  or  cancelling  it,  does  not  operate  to  retransfer  the 
title. 

§  1069.  Though  a  grant  be  not  actually  delivered  into 
the  possession  of  the  grantee,  it  is  yet  to  be  deemed  construc- 
tively delivered  in  the  following  cases  : 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties 
at  the  time  of  execution,  understood  to  be  delivered,  and  un- 
der such  circumstances  that  the  grantee  is  entitled  to  imme- 
diate delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  asient  is  shown,  or  may  be  presumed. 

§  1060  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 


ARTICLE  IV. 

INTBRPRBTATION   OF  GRANTS. 

SMHEFOir  1Q66.  Grants,  how  interpreted. 

1067.  Limitations,  how  controlled. 

1068.  Recitals,  when  resorted  to. 

1069.  Interpretation  against  tprantor. 

1070.  Irreconcilable  provisions. 

1071.  Meaning  of  "  heirs  "  and  '*  issue,"  in  certain  remainders. 
1072..  Words  of  inheritance  unnecessaiy. 

§  1066.  Grants  are  to  be  interpreted  in  like  manner  with 
contracts  in  general,  except  so  far  as  is  otherwise  provided  in 
this  article. 

§  1067.  A  clear  and  distinct  limitation  in  a  grant  is  not 
controlled  by  other  words  less  clear  and  distinct. 

§  1068.  If  the  operative  words  of  a  grant  are  doubtiulf 
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recourse  may  be  had  to  its  recitete  to  assist  the  ooxntmo- 
tioiL 

§  1069.  A  grant  is  to  be  interpreted  in  faror  of  the 
grantee,  except  that  a  reservation  in  any  grant,  and  every 
^rant  by  a  public  officer  or  body,  as  such,  to  a  private  party, 
19  to  be  interpreted  in  fhvor  of  the  grantor. 

§  1070.  If  several  parts  of  a  grant  are  absolutely  irrecon 
dlable,  the  former  part  prevails. 

§  1071.  Where  a  future  interest  is  limited  by  a  grant  to 
take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
of  his  body,  or  without  issue,  or  in  equivalent  words,  such 
words  must  be  taken  to  mean  successors,  or  issue  living  at 
the  death  of  the  person  named  as  ancestor. 

§  1072.  Words  of  inheritance  or  succession  ate  not  re^ 
nisite-  to  transfer  a  fee  in  real  property. 


ARTICLE  V.      % 

EFFECT   OF  TBANSFEB; 

SscmoN  1088.  What  title  passes. 

1084.  Incidents. 

1085.  Grant  may  eniue  to  benefit  of  stranger. 

§  1083.  A  tntnsfer  vests  in  the  transferee  all  the  actual 
title  to  the  thing  transferred  which  the  transferrer  then  has, 
unless  a  different  intention  is  expressed  oris  necessarily -im- 
plied. 

§  1084.  The  transfer  of  a  thing  transfers  also  all  its  in> 
cidents,  unless  expressly  excepted ;  but'  the  transfer  of  an  in- 
cident to  a  thing  does  not  transfer  the  thing  itself. 

§  1085.  A  present  interest,  and  the  benefit  of  a  condition 
or  covenant  respecting  property,  may  be  taken  by  anv  natural) 
person  under  a  grant,  although  not  named  a  party  tnereto. 
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CHAPTER  II. 

TRANSFER  OF  REAL  PROPERTY. 

Abtiolb  I.  Mods  of  Transfek,  §9  lOdl-1095. 
II.  SmscT  OF  TsAirsFn,  )§  1104-1116. 

ARTICLE  I. 

MODS   OF  TBAKSFEB. 

BKfrioir  1091.  Bequidtes  for  transfer  of  certain  estJEktes. 
1092.  Form  of  grant. 
1098.  Grant  bj  married  women,  how  acknowledged. 

1094.  Power  of  attorney  of  married  women,  how  acknowledged. 

1095.  Attorney  in  fact,  how  must  execute  for  principal. 

§  1091.  An  estate  in  real  property,  other  than  an  estate 
at  will  or  for  a  term  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or  by  an  instrument  in 
writing,  subscribed  by  the  party  disposing  of  the  same,  or  by 
bis  agent  thereunto  authonzed  by  writing. 

Code  CiT.  Pro.  §§  1971-1974. 

§  1092.  A  grant  of  an  estate  in  real  property  may  be 
made  iii  substance  as  follows : 

**  I,  A  B,  grant  to  C  D  all  that  real  property  situated  in  (insert 
nmne  of  county)  Count}'^,  State  of  California,  bounded  (or  de- 
seribed)  as  follows  :  (here  insert  description,  or  if  the  land  sought 
to  be  conveyed  has  a  descriptive  name,  it  may  be  described  by  the 
name,  as,  for  instance,  *  The  Norris  Ranch.') 

**  Witness  my  hand  this  (insert  day)  day  of  (insert  month), 
18—. 

'*  A  B.»' 

See  Act  of  March  11, 1874,  Conyeyancitig  by  person  who  has  cluknged 
his  or  her  name,  Appendix,  p.  479. 

§  1093.  No  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  purporting  to  be  executed  or 
acknowledged  by  her,  unless  the  grant  or  instrument  is  ac- 
knowledged by  her  in  the  manner  prescribed  by  sections  1186 
and  1191. 

§  1-094.  A  power  of  attorney  of  a  married  woman,  author- 
vittg  th»eaEeeiition  of  an  instlmment  t!ransferring  an  estate  in 
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her  separate  real  property,  has  no  validity  for  that  purpose 
until  acknowledged  by  her  in  the  manner  provided  in  sections 
1186  and  1191. 

§  1096.  When  an  attorney  in  fact  executes  an  instrument 
transferring  an  estate  in  real  property,  he  must  subscribe  the 
name  of  his  principal  to  it,  and  his  own  name  as  attorney  bk 
&ct. 

*  ARTICLE  11. 

EFFECT  OF    TBAK8FBR. 

Swjnox  1104.  What  easements  pass  with  property. 

1106.  When  fee  simple  title  is  presumed  to  pass. 

1106.  Subsequently  acquired  title  passes  by  operation  of  Iaw. 

1107.  Grant,  how  far  conclusive  on  purchasers. 

1108.  Conveyances  by  owner  for  life  or  for  years. 

1109.  Grant  made  on  condition  subsequent. 

1110.  Grant  on  condition  precedent. 

nil.  Grant  of  rents,  reversions,  and  remainders. 
1112.  Boundary  by  highway,  what  passes. 
1118.  Implied  covenants. 

1114.  What  the  term  *'  incumbrances  "  embraces. 

1115.  Lineal  and  collateral  warranties  abolished. 

§  1104.  A  transfer  of  real  property  passes  all  easements 
attached  thereto,  and  creates  in  favor  thereof  an  easement  to 
use  other  real  property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used  by  the  person 
whose  estate  is  transferred,  for  the  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  completed. 

§  1105.  A  fee  simple  title  is  presumed  to  be  intended  to 
pass  by  a  grant  of  real  property,  unless  it  appears  from  the 
grant  that  a  lesser  estate  was  intended. 

§  1106.  Where  a  person  purports  by  proper  instrument  to 
grant  real  property  in  fee  simple,  and  subsequently  acquires 
any  title,  or  claim  of  title  thereto,  the  same  passes  by  opera- 
tion of  law  to  the  grantee,  or  his  successors. 

§  1107.  Every  grant  of  an  estate  in  real  property  is  con- 
clusive against  the  grantor,  also  against  every  one  subse- 
quently claiming  under  him,  except  a  purchaser  or  incnm- 
Vrancer  who  in  good  faith  and  for  a  valuable  consideratioii 
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ncqnires  a  title  or  lien  by  an  instrament  that  is  first  duly  re- 
corded. 

§  1108.  A  grant  made  by  the  owner  of  an  estate  for  life 
or  years,  purporting  to  transfer  a  greater  estate  than  he  could 
lawfully  transfer,  does  not  work  a  forfeiture  of  his  estate,  but 
passes  to  the  grantee  all  the  estate  which  the  grantor  could 
lawfully  transfer. 

§  1109.  Where  a  grant  is  made  upon  condition  subse- 
quent, and  is  subsequently  defeated  by  the  non-performance 
of  the  condition,  the  person  otherwise  entitled  to  hold  under 
the  grant  must  reconvey  the  propertj^  to  the'  grantor  or  his 
successors,  by  grant,  duly  acknowledged  for  record. 

§  1110.  An  instrument  purporting  to  be  a  grant  of  real 
property,  to  take  effect  upon  condition  precedent,  passes  the 
estate  upon  the  performance  of  the  condition.  [In  effect  July 
1,  1874.] 

§  1111.  Grants  of  rents  or  of  reversions  or  of  remainders 
are  good  and  iBfiectual  without  attornments  of  the  tenants ; 
but  no  tenant  who,  before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage  thereby. 

§  1112.  A  transfer  of  land,  bounded  by  a  highway,  passes 
the  title  of  the  person  whose  estate  is  transferred  to  the  soil  of 
the  highway  in  front  to  the  centre  thereof,  unless  a  different 
Intent  appears  from  the  grant.     [In  effect  July  1, 1874.] 

§  1113.  From  the  use  of  the  word  "grant"  in  any  con- 
Teyance  by  which  an  estate  of  inheritance  or  fee  simple  is  to 
be  passed,  the  following  covenants,  and  none  other,  on  the 
part  of  the  grantor  for  himself  and  his  heirs  to  the  grantee* 
his  heirs,  and  assigns,  are  implied,  unless  restrained  by  ex- 
press terms  contained  in  such  conveyance : 

1.  That  previous  to  the  time  of  tlbe  execution  of  such  con- 
veyance, the  grantor  has  not  conveyed  the  same  estate,  or  any 
right,  title,  or  interest  therein,  to  any  person  other  than  the 
^antee ; 

2.  That  such  estate  is  at  the  time  of  the  execution  of  such 
^nveyance  free  from  incumbrances  done,  made,  or  suffered 
by  the  grantor,  or  any  person  claiming  under  him. 

Such  corenants  may  oe  sued  upon  in  the  same  manmer  as  if 
they  had  been  expressly  inserted  m  the  conveyance. 
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§  111 4*  ^he  term  "  incambraaoes  **  indHdeB  taa^es,  assesfh 
ments,  and  all  liens  upon  real  property.  [In  effect  July  1, 
1874.] 

§  1113*  iLineal  and  collateval  wanaiitiefi,  wttb  all  th^z 
incidents,  are  abolished ;  but  the  heirs  wad  devisees  of  eyezy 
person  who  has  made  any  covenant  or  agreement  m  reference 
to  the  title  of,  in,  or  to  any  real  property,  are  answerable  mpoii 
such  covenant  or  agreement  to  the  extent  of  the  land  de- 
scended or  devised  to  theih,  in  -the  cases  £^kd  in  the 
prescribed  by  law. 


C&APTER  in. 

TRANSFER  OF  PERSONAL  PROPERTY, 

Absxols  I.  Modi  of  Tbansfeb,  §§  1135-1136. 

n.  What  ovkbates  as  a  Tkansfer,  §§  I140-11& 
m.  Gins,  §$  1146-1168. 

ARTICLE  I. 

MODE   OF  TBAK8FBK. 

SxcnnoN  1185.  When  must  be  in  wiiidng. 
1136.  Truusfer  hj  sale,  &c 

§  1135.  An  interest  in  a  ship,  or  in  an  existing  trust,  4san 
be  transferred  only  by  operation  of  law,  or  by  a  written  in- 
strument, subscribed  by  the  person  making  the  transfer,  or  by 
bis  agent. 

§  1 136.  The  mode  of  transferring  other  personal  pro])erty 
by  sale  is  regulated  by  the  title  on  that  subject,  in  JJOivinon 
Third  of  this  Code. 

ARTICLE  n. 

WHAT  OPEBATfiS  AS  A  TSANSFBS. 

Sjbction  1140.  Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  sala. 

1142.  When  buyer  acquires  better  title  than  sellar  faM. 

§  1140.  The  title  to  personal  prt^rty,  sold  or  exchanged^ 
OBsses  to  the  biiyer  whe^^vei?  the  parties  agree  speii  A  pf^mft 
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teansfer,  and  the  tibing  itaeSf  is  identified,  whether  it  is  aepa- 
zaited  from  other  thinge  or  not. 

§  1141.  Title  is  transferred  by  an  execntoiy  agreement 
for  the  sale  or  exchange  of  personal  property  only  when  the 
buyer  has  accepted  the  thing,  or  when  the  seller  has  completed 
it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer,  with 
intent  to  transfer  the  title  thereto,  in  the  manner  prescribed 
by  the  chaj^ter  npon  Offer  of  Performance. 

§  1142.  Where  the  possession  of  personal  property,  to- 
gether with  a  power  to  dispose  thereof,  is  traonerred  by  its 
.owner  to  another  person,  an  executed  bsiXq  by  the  latter,  while 
in  possession,  to  a  buyer  in  good  faith  and  in  the  ordinary 
conrse  of  business,  for  value,  transfers  to  such  buyer  the  title 
of  the  former  owner,  though  he  may  be  entitled  to  rescind^ 
and  does  rescind,  the  transfer  made  by  him. 


ARTICLE  III. 

GIFTS. 

8B0noNll46.  Gifts  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  levocable. 

1149.  Gift  in  view  of  death,  what. 

1160.  When  g^t  presumed  to  be  In  view  oi  death. 
1151.  Bevocation  of  g^ft  in  yiew  of  death. 
1162.  Effect  of  wiU  upon  gift. 
11£8.  When  treated  as  legacy. 

§  1146.  A  gift  is  a  transfer  of  personal  property^  made 
voluntarily,  and  without  consideration. 


_,  1147.  A  verbal  gift  is  not  valid,  unless  the  means  of 
obtaining  possession  and  control  of  the  thing  are  given,  nor, 
if  it  is  capable  of  delivery,  unless  there  is  an  actual  or  sym- 
bolical delivery  of  the  thmg  to  the  donee. 

§  1148.  A  gift,  other  than  a  gift  in  view  of  death,  cannot 
be  revoked  by  the  giver. 

§  1149.  A  gift  in  view  of  death  is  one  which  is  made  in 
eontemplatdon,  fear,  or  peril  of  death,  and  with  intent  that  it 
ihall  take  effect  only  in  ease  of  the  death  of  the  giver. 
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§  1160.  A  gift  made  dnring  the  last  illness  of  the  giver, 
or  under  circumstances  which  would  naturally  impress  him 
with  an  expectation  of  speedy  death,  is  presumed  to  be  a  gift 
in  view  of  death. 

§  1161.  A  gift  in  view  of  death  may  be  revoked  by  the 
giver  at  any  time,  and  is  revoked  by  his  recovery  from  the  ill- 
ness, or  escape  from  the  peril,  under  the  presence  of  which  it 
was  made,  or  by  the  occurrence  of  any  event  which  would 
operate  as  a  revocation  of  a  will  made  at  the  same  time ;  but 
when  the  gift  has  been  delivered  to  the  donee,  the  rights  of  a 
bond  Jide  purchaser  from  the  donee  before  the  revocation,  shall 
not  be  affected  by  the  revocation.     [In  effect  July  1, 1874.] 

§  1 162.  A  gift  in  view  of  death  is  not  affected  by  a  previ- 
ous will ;  nor  by  a  subsequent  will,  unless  it  expresses  an  in- 
tention to  revoke  the  gift. 

§  1163.  A  gift  in  view  of  death  must  be  treated  as  a  l^g^ 
acy,  so  far  as  rdates  only  to  the  creditors  of  the  giver. 


CHAPTER  IV. 

BECOBDING  TRANSFERS. 

Abixou  I.  What  mat  bx  rxgokdxd,  §§1168-1166. 
IT.  Modi  of  Rxoobodto,  §§  1169-1178. 

m.  Proof  and  Aoenowledgmsmts  of  Instkumuits,  §§  1180-1201. 
IV.  EFFKOT  op  BiOORDDTO  OB  OF  TBI  Wakt  thuump,  {§  121&-12L7 

ARTICLE  I. 

WHAT  HAT  BE  BECOSDED. 

SBGnriOR  1168.  What  may  be  recorded. 

1168.  Judgments  maybe  recorded  without  acknowledgment. 

1160.  Letters  patent  may  be  recorded  without  acknowledgmea  t 

1161.  Instruments  must  be  acknowledged,  except,  See, 

1162.  Same. 

1168.  Instruments  executed  under  power  of  attorney  not  to  bo 

recorded  until  power  is  filed.    (Bepealed.) 
1164.  Transfers  in  trust,  Sec. 
U65.  Vees  of  reooider  to  be  Indorsed. 
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§  1158.  Any  instrument  or  judgment  affecting  the  title 
to  or  possession  of  real  property  may  be  recorded  under  this 
chapter. 

§  1159.  Judgments  affecting  the  title  to  or  possession  of 
real  property,  authenticated  by  the  certificate  of  the  clerk  of 
the  court  in  which  such  judgments  were  rendered,  may  be 
recorded  without  acknowledgment  or  furlher  proof. 
Recorder  must  file  judgments.    Polit.  Code,  §  4238. 

§  1160.  Letters  patent  from  the  United  States  or  from 
the  State  of  California,  executed  and  authenticated  pursuant 
to  existing  law,  may  be  recorded  without  acknowledgment  or 
further  proof;  and  where  letters  patent  have  been  lost,  or  are 
beyond  the  control  of  any  party  deraignipg  title  therefrom,  or 
for  any  reason  they  remain  unrecorded,  any  peraon  claiming 
title  thereunder  may  cause  a  transcript  of  the  copy  of  such  lel.- 
ters  patent  kept  by  the  government  issuing  the  same,  duly 
certified  by  the  officer  or  individual  having  lawful  custody  of 
such  copy,  to  be  recorded  in  lieu  of  the  original ;  and  sucli  re- 
corded copy  shall  have  prima  facie  the  same  force  and  effect  as 
the  original,  for  title  or  for  evidence,  until  said  onginal  letters 
patent  be  recorded."     [In  effect  May  31,  1878.] 

§  1161.  Before  an  instrument  can  be  recorded,  unless  it . 
belongs  to  the  class  provided  for  in  either  sections  eleven  hun- 
dred and  fifty-nine,  eleven  hundred  and  sixty,  twelve  hundred 
and  two,  or  twelve  hundred  and  three,  its  execution  must  be 
acknowledged  by  the  person  executing  it,  or  if  executed  by  a. 
corporation,  by  its  president  or  secretary,  or  proved  by  a  sub- 
scribing witness,  or  as  provided  in  sections  eleven  hundred 
and  ninety-eight  and  eleven  hundred  and  ninety-nine,  and  the  • 
acknowledgment  or  proof  certified  in  the  manner  prescribed 
by  Article  III.  of  this  chapter.     [In  effect  July  1,  1874.] 

§  1162.  An  instrument,  proved  and  certified  pursuant  to 
sections  1198  and  1199,  may  be  recorded  in  the  proper  office  if 
the  original  is  at  the  same  time  deposited  therein  to  remain 
for  public  inspection,  but  not  otherwise. 

§  1163  of  said  Code  is  repealed.  [In  effect  July  I, 
1874.] 

§  1 164.  Transfers  of  property  in  trust  for  the  benefit  of 
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creditors,  and  transfers  or  liens  on  property  by  way  of  mort 
gage,  are  required  to  be  recorded  in  the  cases  specified  in  the 
Titles  on  the  special  relation  of  Debtor  and  Creditor,  and  the 
Chapter  on  Mortgages  respectively. 

§  11 65.  The  recorder  mast  in  all  cases  indorse  the  amomit 
of  his  fee  for  recordation  on  the  instmment  recorded.  [Ap- 
proved March  11, 1874.    Sixty  days.] 

Polit.  Code,  S  423& 

ARTICLE  n. 

MODB  OF  BECORDINO. 

SionON  1189.  In  what  office. 

1170.  Inntrument,  when  deemed  xeeorded. 

1171.  Books  of  record. 

1172.  Duties  of  recorder. 

1173.  Transfer  of  vessels. 

§  1169.  Instruments  entitled  to  be  recorded  must  be  re- 
corded by  the  county  recorder  of  the  county  in  which  the  real 
property  afiected  thereby  is  situated. 

§  1 1 70.  An  instrument  is  deemed  to  be  recorded,  when, 
being  duly  acknowledged  or  proved,  and  certified,  it  is  depos- 
ited m  the  recorder's  office  with  the  proper  officer  for  record. 
[In  effect  July  1,  1874]. 

§  1171.  Grants,  absolute  in  terms,  are  to  be  recorded  in 
one  set  of  books,  and  mortgages  in  another. 

§  1172.  The  duties  of  county  recorders,  in  respect  to  re- 
cording instruments,  are  prescribed  by  the  Political  Code. 
PoUt.  Code,  §  4236. 

§  1173.  The  mode  of  recording  transfers  of  ships  regis- 
tered under  the  laws  of  the  United  States  is  regulated  by  acts 
of  Congress. 

ARTICLE  in. 

PROOF  A.NI>  ACKKOWLEDGMBNT    OF  nrSTBUMBNTS. 

BionoN  1180.  Bj  whom  acknowledgments  may  be  taken  in  this  Statt. 

1181.  Same. 

1182.  By  whom  taken  without  the  State. 
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BionoMllbS.  By  whom  taken  without  the  United  States. 

1184.  Deputy  can  take  acknowledgment. 

1185.  Requisites  for  acknowledgments. 

1186.  Acknowledgment  by  married  womea. 

1187.  Same. 

1188.  Officer  must  indorse  certificate. 

1189.  (General  form  of  certificate. 

1190.  Form  of  acknowledgment  by  corporation. 

1191.  Form  of  certificate  of  acknowledgment  by  married  womai 

1192.  Form  of  certificate  of  acknowledgment  by  attorney  lo 

fact. 
1198.  Officers  must  affix  their  signatares. 
1194.  Certificate  of  authority  of  justices  in  oertain  ea«M 
1196.  Proof  of  execution,  how  made. 

1196.  Witness  must  be  personally  known  to  officer. 

1197.  Witness  must  proye,  what. 

1198.  HandMrriting  may  be  prored,  wkea. 

1199.  Evidence  must  proTe,  what. 

1200.  Certificate  of  proof. 

1201.  Officers  authorized  to  do  certain  things. 

1202.  When  instrument  is  improperly  certified,  party  may  hare 

action  to  correct  error. 
1208.  In  certain  cases  parties  interested  may  obtain  judgment  of 
proof  of  an  instrument. 

1204.  Effect  of  judgment  in  such  action. 

1205.  Conveyances  heretofore  made  to  be  goTemed  by  then  ex- 

isting laws. 

1206.  Secording,  and  as  evidence,  to  be  governed  by  then  exist- 

inji^  laws. 

1207.  Certified  copies  as  evidence.    Records,  what  notice  deemed 

from. 

§  1180.  The  proof  or  acknowledgment  of  an  instrumeixt 
may  be  made  at  any  place  within  this  State  before  a  justice  or 
clerk  of  the  ISupreme  Court  or  a  judge  of  the  Superior  Court. 
[In  effect  April  3,  1880.] 

§  1181.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  in  this  State  within  the  city  and  county,  or  dis- 
trict for  which  the  officer  was  elected  or  appointed,  before 
either : 

1.  A  clerk  of  a  court  of  record ;  or, 

2.  A  county  recorder ;  or, 

3.  A  notary  public ;  or, 

4.  A  justice  of  the  peace. 
Pn  effect  April  3,  1880.] 

§  1182.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  without  this  State,  but  within  the  United  States, 
and  within  the  jurisdiction  of  the  officer,  before  either : 

1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the 
United  States;  or. 
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2.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  any 
State ;  or, 

3.  A  commissioner  appointed  by  the  goyemor  of  this  State 
for  that  purpose ;  or, 

4.  A  notary  public ;  or, 

5.  Any  other  officer  of  the  State  where  the  acknowledgment 
is  made  authorized  by  its  laws  to  take  such  proof  or  ac&owl- 
edgment. 

§  1183.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  without  the  United  States,  before  either  : 

1.  A  minister,  commissioner,  or  charge  d'affaires  of  the 
United  States,  resident  and  accredited  in  the  country  where 
the  proof  or  acknowledgment  is  made ;  or, 

2.  A  consul,  vice  consul,  or  consular  agent  of  the  United 
States,  resident  in  the  country  where  the  proof  or  acknowl- 
edgment is  made ;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the 
proof  or  acknowledgment  is  made  ;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the  gov- 
ernor of  the  State,  pursuant  to  special  statutes  ;  or, 

5.  A  notary  public.     [In  effect  July  1,  1874.] 

§  1184.  When  any  of  the  officers  mentioned  in  the  four 
preceding  sections  are  authorized  by  law  to  appoint  a  deputy, 
the  acknowledgment  or  proof  may  be  taken  by  such  deputy, 
in  the  name  of  his  principal. 

§  1185.  The  acknowledgment  of  an  instrument  must  not 
be  taken,  unless  the  officer  taking  it  knows,  or  has  satisfactory 
evidence,  on  the  oath  or  affirmation  of  a  credible  witness,  that 
the  person  making  such  acknowlediiment  is  the  individual  who 
is  described  in  and  who  executed  the  instrument ;  or,  if  exe- 
cuted by  a  corporation,  that  the  person  making  such  acknowl- 
edgment is  the  president  or  secretary  of  such  corporation. 

§  1186.  The  acknowledgment  of  a  married  woman  to  an 
instrument  purporting  to  be  executed  by  her,  must  not  be 
taken,  unless  she  is  made  acquainted  by  the  officer  with  the 
contents  of  the  instrument  on  an  examination  without  the 
hearing  of  her  husband ;  nor  certified,  unless  she  thereupon 
acknowledges  to  the  officer  that  she  executed  the  instrument, 
and  that  she  does  not  wish  to  retract  such  execution. 

§  1187.  A  conveyance  by  a  married  woman  has  the  same 
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effect  as  if  she  were  unmarried,  and  may  be  acknowledged  in 
the  same  manner,  except  as  mentioned  in  the  hist  section ; 
but  such  conveyance  has  no  validity  until  so  acknowledged. 

§  1188.  An  officer  taking  the  acknowledgment  of  an  in- 
strument must  indorse  thereon,  or  attach  thereto,  a  certificate 
substantially  in  the  forms  hereinafter  prescribed.  [In  e£foct 
July  1,  1874.] 

Code  Civ.  Prooeduxei  §  1968. 

§  1189.  The  certificate  of  acknowledgment,  unless  it  is 
otherwise  in  this  article  provided,  must  be  substantially  in  the 
following  form : 

Statk  of ,  I 

So. 


County  of 


..! 


Oh  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  officer],  personally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of ■]  to  be 

the  person  whose  name  is  subscribed  to  the  within  instrument, 
and  acknowledged  to  me  that  he  [or  they]  executed  the  same. 

§  1 1 90.  The  certificate  of  acknowledgment  of  an  instru- 
ment executed  by  a  corporation  must  be  substantially  in  the 
following  form : 

Statb  of  -^,  I 

ss. 


.1 


County  of 

On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  officer],  personally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of J  to  be 

the  president  [or  the  secretary]  of  the  corporation  that  exe- 
cuted the  within  instrument,  and  acknowledged  to  mu  that 
such  corporation  executed  the  same. 

§  1191.  The  certificate  of  acknowledgment  by  a  married 
woman  must  be  substantially  in  the  following  form : 

State  op ,  1 

County  of .   f  ®®' 

On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  officer],  personally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of j  to  be 

.be  person  whose  name  is  subscribed  to  the  within  instrument, 
described  as  a  married  woman ;  and  upon  an  examination 
without  the  hearing  of  her  husband  I  made  her  acquainted 
with  the  contents  of  the  instrument,  and  thereupon  she  ac- 
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knowledged  to  me  that  she  executed  the  same,  and  that  she 
does  not  wish  to  retract  such  execution. 


§  1192.  The  certificate  of  acknowledgment  by  an  attor- 
ney in  fact  must  be  substantially  in  the  following  form : 

State  or ,         ) 

County  of .    P^' 

On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  Quality  of  the  officer],  pers^mally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  ot  ^—]  to 

be  the  person  whose  name  is  subscribed  to  the  within  instru- 
ment as  the  attorney  in  fact  of ,  and  acknowledged  to  me 

that  he  subscribed  the  name  of thereto  as  principal,  and 

his  own  name  as  attorney  in  fact. 

§  1193.  Officers  taking  and  certifying  acknowledgments 
or  proof  of  instruments  for  record,  must  authenticate  their 
certificates  by  affixing  thereto  their  signatures,  followed  by 
the  names  of  their  offices ;  also,  their  seals  of  office,  if  by  the 
laws  of  the  State  or  country  where  the  acknowledgment  or 
proof  is  taken,  or  by  authority  of  which  they  are  acting,  they 
are  required  to  have  official  seals. 

§  1194.  The  certificate  of  proof  or  acknowledgment,  if 
made  before  a  justice  of  the  peace,  when  used  in  any  county 
other  than  that  in  which  he  resides,  must  be  accompanied  by 
a  certificate  under  the  hand  and  seal  of  the  clerk  of  the  county 
i^which  the  justice  resides,  setting  forth  that  such  justice,  at 
the  time  of  taking  such  proof  or  acknowledgment,  was  author- 
ized to  take  the  same,  and  that  the  clerk  is  acquainted  with 
his  handwriting,  and  believes  that  the  signature  to  the  origi- 
nal certificate  is  genuine. 

§  1195.  Proof  of  the  execution  of  an  instrument,  when 
not  acknowledged,  may  be  made  either  : 

1.  By  the  party  executing  it,  or  either  of  them ;  or, 

2.  By  a  subscribing  witness ;  or, 

3.  By  other  witnesses,  in  ca^^es  mentioned  in  section  1198. 

§  1196.  If  by  a  subscribing  witness,  such  witness  must  be 
pt  tonally  known  to  the  officer  taking. the  proof  to  be  the  per- 
son whose  name  is  subscribed  to  the  instrument  as  a  witness, 
or  must  be  proved  to  be  such  by  the  oath  of  a  credible  wifr 
ness. 
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§  1197.  The  subscribing  witness  must  prove  that  the  per- 
son whose  name  is  subsciibed  to  the  instrument  as  a  party  is 
the  person  described  in  it,  and  that  such  person  executed  it, 
and  that  the  witness  subscribed  his  name  hereto  as  a  witness. 

§  1198.  The  execution  of  an  instrument  maybe  estab- 
lished by  proof  of  the  handwriting  of  the  party  and  of  a  sub- 
scribing witness,  if  there  is  one,  in  the  following  cases : 

1.  When  the  parties,  and  all  the  subscribing  witnesses  are 
dead ;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses  are 
non-residents  of  the  State  ;  or, 

3.  Wlien  the  place  of  their  residence  is  unknown  to  the 
party  desiring  the  proof,  and  cannot  be  ascertained  by  the  ex- 
ercise of  due  diligence  ;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or  can- 
not be  found  by  the  officer  by  the  exercise  of  due  diligence  in 
attenipting  to  serve  the  subpoena  or  attachment ;  or, 

5.  In  case  of  the  continued  failure  or  refusal  of  the  witness 
to  testify,  for  the  space  of  one  hour,  after  his  appearance. 

§  1199.  The  evidence  taken  under  the  preceding  section 
must  satisfactorily  prove  to  the  officer  the  following  facts : 

1.  The  existence  of  one  or  more  of  the  conditions  mentioned 
therein;  and, 

2.  That  the  witness  testifying  knew  the  person  whose  name 
purports  to  be  subscribed  to  the  instrument  as  a  party,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  genuine ; 
and, 

3.  That  the  witness  testifying  personally  knew  the  person 
who  subscribed  the  instrument  as  a  witness,  and  is  well  ac- 
quainted with  his  signature,  and  that  it  is  genuine ;  and, 

4.  The  place  of  residence  of  the  witness.  [In  effect  July  1, 
'874.] 

§  1200.  An  officer  taking  proof  of  the  execution  of  any 
iui-ixument  must,  in  his  certificate  indorsed  thereon  or  attached 
thereto,  set  forth  all  the  matters  required  by  law  to  be  done  or 
known  by  him,  or  proved  before  him  on  the  proceeding,  to- 
cether  with  the  names  of  all  the  witnesses  examined  before 
lim,  their  places  of  residence  respectively,  and  the  substance 
of  their  testimony. 

§  1201.  Officers  authorized  to  take  the  proof  of  instru- 
Vients  are  authorized  in  such  proceedings: 
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1.  To  administer  oaths  or  affirmationa,  as  prescribed  in  sec- 
don  2093,  Code  of  Civil  Procedure  ; 

2.  To  employ  and  swear  interpreters ; 

S.  To  issue  subpoena,  as  prescribed  in  section  1986,  Code 
of  Civil  Procedure ; 

4.  To  punish  for  contempt,  as  prescribed  in  sections  1991, 
1993,  1994,  Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  theparty  aggrieved  are 
prescribed  in  section  1992,  Code  of  Civil  Procedure. 

§  1202.  When  the  acknowledgment  or  proof  of  the  exe- 
cution of  an  instrument  is  properly  made,  but  defectively  cer- 
tified, any  party  interested  may  have  an  action  in  the  District 
Court  to  obtain  a  judgment  correcting  the  certificate. 

§  1203.  Any  person  interested  under  an  instrument  en- 
titled to  be  proved  for  record  may  institute  an  action  in  the 
District  Court  against  the  proper  parties  to  obtain  a  judgment 
proving  such  instrument. 

§  1 204.  A  certified  copy  of  the  judgment  in  a  proceeding 
instituted  under  either  of  the  two  preceding  sections,  showing 
the  proof  of  the  instrument,  and  attached  thereto,  entitles 
such  instrument  to  record,  with  like  effect  as  if  acknowl- 
edged. 

§  1206.  The  legality  of  the  execution,  acknowledgment, 
proof,  form,  or  record  of  any  conveyance  or  other  instrument 
made  before  this  Code  goes  into  effect,  executed,  acknowl- 
edged, proved,  or  recorded  is  not  affected  by  anything  con- 
tained in  this  chapter,  but  depends  for  its  validity  and  legality 
upon  the  laws  in  force  when  the  act  was  perfonned. 

§  1206.  All  conveyances  of  real  property  made  before 
this  Code  goes  into  effect,  and  acknowledged  or  proved  ac- 
cording to  the  laws  in  force  at  the  time  of  such  making  and 
acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  may  be  recorded,  in  the  same  manner  and  with  the  like 
effect,  as  conveyances  executed  and  acknowledged  in  pursu- 
ance of  this  chapter. 

§  1207.  Any  instrument  affecting  real  property,  which 
was,  previous  to  the  thirtieth  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  copied  into  the  proper  book 
of  record,  kept  in  the  office  of  any  county  recorder,  shall  be 
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deemed  to  impart,  after  that  date,  notice  of  its  contents  to 
subsequent  purchasers  and  incumbrancers,  notwithstanding 
pny  defect,  omission,  or  informality  in  the  execution  of  the 
instrument,  or  in  the  certificate  oi  acknowledgment  thereof, 
or  the  absence  of  any  such  certificate ;  but  nothing  herein 
shall  be  deemed  to  afii;ct  the  rights  of  purchasers  or  incum- 
brancers previous  to  that  date.  Duly  certified  copies  of  the 
record  of  any  such  instrument  may  be  read  in  evidence,  with 
like  efibct  as  copies  of  an  instrument  duly  acknowledged  and 
recorded,  provided  it  be  first  shown  that  the  original  instru- 
ment was  genuine.     [In  efiect  July  1,  1874.] 


ARTICLE  IV. 

EFFECT   OF  BECORDING,  OB  THE   WANT  THEREOF. 

BMCnov  1213.  Record,  where  and  to  whom  notice. 

1214.  Conveyances  to  be  recorded,  or  are  void,  &C. 

1215.  Conveyance  defined. 

1216.  Powers  of  attorney,  how  revoked. 

1217.  Unrecorded  instrument  valid  between  the  parties. 

§  1213.  Every  conveyance  of  real  property,  acknowledged 
or  proved,  and  certified  and  recorded  as  prescribed  by  law, 
from  the  time  it  is  filed  with  the  recorder  for  record,  is  con- 
Btructive  notice  of  the  contents  thereof  to  subsequent  pur- 
chaser and  mortgagees. 

46  Cal.  606. 

§  1214.  Every  conveyance  of  real  property  other  than  a 
lease  for  a  term  not  exceeding  one  year,  is  void  as  against  any 
subsequent  purchaser  or  mortgagee  of  the  same  property,  or 
any  part  thereof,  in  good  faith  and  for  a  valuable  considera- 
tion, whose  conveyance  is  first  duly  recorded. 

41  Cal.  606. 

§  1215.  The  term  "conveyance,"  as  used  in  sections  1213 
and  1214,  embraces  every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  property  is  created,  aliened,  mort- 
gaged, or  encumbered,  or  by  which  the  title  to  any  real  prop- 
erty may  be  affected,  except  wills. 

46  Cal.  607. 

§  1216.  No  instrument  containing  a  power  to  convey  or 
execute  instruments  affecting  real  property,  which  has  been 
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recorded,  is  revoked  by  any  act  of  the  party  by  whom  it  was 
executed,  unless  the  instrument  containing  such  revocation  is 
also  acknowledged  or  proved,  certified  and  recorded,  in  tfafl 
same  office  in  wnich  the  instrument  containing  the  power  was 
recorded. 

§  1217.  An  unrecorded  instrument  is  valid  as  betwetn  the 
parties  thereto  and  those  who  have  notice  thereof. 


CHAPTER  V. 

UNLAWFUL  TRANSFERS. 

BiCTiON  1227.  Certain  instminents  void  against  purchasers,  &c. 

1228.  Not  Yoid  against  putchajser  having  notice,  tmless  fraud  If 

mutual. 

1229.  Power  to  revoke,  when  deemed  executed. 

1230.  Same. 

1231.  Other  provisions. 

§  1227.  Every  instrument,  other  than  a  will,  affecting  an 
estate  in  real  property,  including  every  charge  upon  real  prop- 
erty, or  upon  Its  rents  or  profits,  made  with  intent  to  defraud 
prior  or  subsequent  purchasers  thereof,  or  incumbrancers 
thereon,  is  void  as  against  every  purchaser  or  incumbrancer, 
for  value,  of  the  same  property,  or  the  rents  or  profits 
thQreof. 

§  1228.  No  instrument  is  to  be  avoided  under  the  last 
section,  in  favor  of  a  subsequent  purchaser  or  incumbrancer 
having  notice  thereof  at  the  time  his  purchase  was  made,  or 
his  lien  acquired,  unless  the  person  in  whose  favor  the  instru- 
ment was  made  was  privy  to  the  fraud  intended. 

§  1229.  Where  a  power  to  revoke  or  modify  an  instm- 
Aient  aflfecting  the  title  to,  or  the  enjoyment  of,  an  estate  in 
real  property,  is  reserved  to  the  grantor,  or  given  to  any  other 
person,  a  subsequent  grant  of,  or  charge  upon,  the  estate,  by 
the  person  having  the  power  of  revocation,  in  favor  of  a  pur- 
chaser or  incumbrancer  for  value,  operates  as  a  revocation  of 
the  original  instrument,  to  the  extent  of  the  power,  in  favor  of 
«uch  purchaser  or  incumbrancer. 
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§  1230.  Where  a  person  liavio^  a  power  of  revocation, 
within  the  provisions  of  the  last  section,  is  not  entitled  to  exe- 
sate  it  until  after  the  time  at  which  he  makes  such  a  grant  or 
charge  as  is  described  in  that  section,  the  power  is  deemed  to 
be  executed  as  soon  as  he  is  entitled  to  execute  it. 

§  1231.  Other  provisions  concerning  unlawful  transfers 
are  contained  in  Part  II.,  Division  Fourth,  of  this  Code,  con- 
cerning the  Special  Relations  of  Debtor  and  Creditor. 


TITLE  V. 

HOMESTEADS. 


Chatteb  I.  General  Pkovisions,  §§  1237-1261. 

n.  Homestead  of  the  Head  op  a  Family,  §§  1262- 
1265. 
I  III.  Homestead  of  other  Persons,  §§  1266-1269. 


CHAPTER  I. 

GBNEBAL  PROVISIONS. 

Bionoir  1237.  Homestead,  of  what  it  consists 

1238.  From  what  it  may  be  carred. 

1239.  From  what  not. 

1240.  Exempt  from  forced  sale 

1241.  Subject  to,  when. 

1242.  How  conveyed  or  incumbered 

1243.  How  abandoned. 

1244.  Same. 

1245.  Proceedings  on  execution  against  homestead. 

1246.  Same. 

1247.  Same. 

1248.  Same. 

1249.  Same. 

1250.  Same. 

1251.  Same. 
,                            1252.  Same. 

1253.  Same. 

1254.  Same. 

1255.  Same. 

1256.  Same. 

1257.  After  sale,  money  equal  to  homestead  exemption  pro- 
tected. 
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Section  1258.  Compensation  of  appraisers. 

1259.  Costs. 

1260.  Who  may  select  homestead,  value  of. 

1261.  Head  of  family  defined. 

§  1237.  The  homestead  consists  of  the  dwelling-hoiiBe  in 
which  the  claimant  resides,  and  the  land  on  which  the  same 
is  situated,  selected  as  in  this  title  provided.  [In  effect  July  1, 
1874.] 

§  1238.  If  the  claimant  he  married,  the  homestead  may 
be  selected  from  the  community  property,  or  the  separate 
property  of  the  husband,  or,  with  the  consent  of  the  wife, 
from  her  separate  property.  When  the  claimant  is  not  mar- 
ried, but  is  the  head  of  a  family,  within  the  meaning  of  sec- 
tion one  thousand  two  hundred  and  sixty-one,  the  homestead 
may  be  selected  from  any  of  his  or  her  property.  [In  effect 
July  1,  1874.] 

§  1239.  The  homestead  cannot  be  selected  from  the  sep- 
arate property  of  the  wife  without  her  consent,  shown  by  hep 
making,  or  joining  in  making,  the  declaration  of  homestead. 
[In  effect  July  1,  1874.] 

§  1240.  The  homestead  is  exempt  from  execution  or 
forced  sale,  except  as  in  this  title  provided. 

§  1241.  The  homestead  is  subject  to  execution  or  forced 
sale  in  satisfaction  of  judgments  obtained  : 

1.  Before  the  declaration  of  homestead  was  filed  for  record, 
and  which  constitute  liens  upon  the  premises ; 

2.  On  debts  secured  by  mechanics',  laborers*,  or  vendors* 
liens  upon  the  premises  ; 

3.  On  debts  secured  by  moiigages  on  the  premises,  executed 
and  acknowledged  by  the  husband  and  wife,  or  by  an  unmar- 
ried claimant ; 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed 
and  recorded  before  the  declaration  of  homestead  was  filed  for 
record.     [In  effect  April  5,  1880.J 

§  1242.  The  homestead  of  a  married  person  cannot  be 
conveyed  or  incumbered,  unless  the  instrument  by  which  it  is 
conveyed  or  incumbered  is  executed  and  acknowledged  by 
both  husband  and  wife. 

See  Act  of  April  1, 1872,  To  promote  Irrigation,  Appendix,  p.  474. 
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§  1243.  A  homestead  can  be  abandoned  only  by  a  declara- 
tion of  abandonment,  or  a  grant  thereof,  executed  and  ac- 
knowledged : 

!•  By  the  husband  and  wife,  if  the  claimant  is  married ; 

2.  B}"  the  claimant,  if  unmarried. 

§  1244.  A  declaration  of  abandonment  is  effectual  only 
from  the  time  it  is  filed  in  the  office  in  which  the  homestead 
was  recorded. 

§  1245.  When  an  execution  for  the  enforcement  of  a 
judgment  obtained  in  a  case  not  within  the  classes  enumerated 
in  section  1241,  is  levied  upon  the  homestead,  the  judgment 
creditor  may  apply  to  the  Superior  Court  of  the  county  in 
which  the  homestead  is  situated  for  the  appointment  of  per- 
sons to  appraise  the  value  thereof.     [In  effect  April  5,  1880.] 

§  1246.  The  application  must  be  made  upon  a  verified 
petition,  showing  : 

1.  The  fact  that  an  execution  has  been  levied  upon  the 
homestead ; 

2.  The  name  of  the  claimant ; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of 
the  homestead  exemption. 

§  1247.  The  petition  must  be  filed  with  the  clerk  of  the 
Superior  Court.     [In  effect  April  5,  1880.] 

§  1248.  A  copy  of  the  petition,  with  a  notice  of  the  time 
and  place  of  hearing,  must  be  served  upon  the  claimant,  at 
least  two  days  before  the  hearing. 

§  1249.  At  the  hearing  the  judge  may,  upon  proof  of  the 
service  of  a  copy  of  the  petition  and  notice,  and  of  the  facts 
stated  in  the  petition,  appoint  three  disinterested  residents  of  i 
the  county  to  appraise  the  value  of  the  homestead. 

§  1250.  The  persons  appointed,  before  entering  uj)on  the 
performance  of  their  duties,  must  take  an  oath  to  faithfully 
perform  the  same. 

§  1251.  They  must  view  the  premises  and  appraise  the 
value  thereof,  and  if  the  appraised  value  exceeds  the  home- 
stead exemption  they  must  determine  whether  the  land 
••laimed  can  be  divided  without  material  injury. 
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§  1252.  Within  fifteen  days  after  their  appointment  they 
must  make  to  the  judge  a  report  ifi  writing,  -which  report 
must  show  the  appraised  7alae  and  their  determination  upon 
the  matter  of  a  division  of  the  land  claimed. 

§  1253.  If,  from  the  report,  it  appearsto  the  judge  that  the 
hmd  claimed  can  be  divided  without  material  injury,  he  mast, 
by  an  order,  direct  the  appraisers  to  set  ofi'  to  the  claimant  so 
much  of  the  land,  including  the  residence,  as  will  amount  in 
value  to  the  homestead  exemption,  and  the  execution  may  be 
enforced  against  the  remainder  of  the  land. 

§  1254.  If,  from  the  report,  it  appearsto  the  judge  that  the 
land  claimed  exceeds  in  value  the  amount  of  the  homestead 
exemption,  and  that  it  cannot  be  divided,  he  must  make  an 
order  directing  its  sale  under  the  execution. 

§  1255.  At  such  sale  no  bid  must  be  received,  unless  it  ex- 
ceeds the  amount  of  the  homestead  exemption. 

§  1256.  If  the  sale  is  made,  the  proceeds  thereof,  to  the 
amount  of  the  homestead  exemption,  must  be  paid  to  the 
claimant,  and  the  balance  applied  to  the  satisfaction  of  the 
execution. 

§  1257.  The  money  paid  to  the  claimant  is  entitled,  for  the 
period  of  six  months  thereafter,  to  the  same  protection  against 
legal  process  and  the  voluntary  disposition  of  the  husband, 
which  the  law  gives  to  the  homestead.  [In  effect  July  1, 
1874.] 

§  1258.  The  court  must  fix  the  compensation  of  the  ap- 
praisers, not  to  exceed  five  dollars  per  day  each  for  the  time 
actually  engaged. 

§  1259.  The  execution  creditor  must  pay  the  costs  of  these 
proceedings  in  the  first  instance;  but  in  the  cases  provided  for 
in  sections  1253  and  1254  the  amount  so  paid  must  be  added 
as  costs  on  execution,  and  collected  accordingly. 

§  1260.  Homesteads  may  be  selected  and  claimed : 

1.  Of  not  exceeding  five  thousand  dollars  in  value  by  any 
Dead  of  a  family ; 

2.  Of  not  exceeding  one  thousand  dollars  in  value  by  any 
other  person. 


f87  HOHESTSAD8.  §§  1261-1263 

§  1 261.  The  phrase  "  head  of  a  family,"  as  nsed  in  this  title, 
includes  within  its  meaning: 

1.  The  huahand,  when  the  claimant  is  a  married  person ; 

2.  Eyery  person  who  has  residing  on  the  premises  with  him 
or  her  and  under  his  or  her  care  and  maintenance,  either : 

(1.)  His  or  her  minor  child,  or  the  minor  child  of  his  or  her 
decea^ied  wife  or  husband ; 

(a.)  A  minor  brother  or  sister,  or  the  minor  child  of  a  de- 
ceased brother  or  sister ; 

(3.)  A  father,  mother,  grandfather,  or  grandmother ; 

(4.)  The  father,  mother,  grandfather,  or  grandmother  of  a 
deceased  husband  or  wife ; 

(5.)  An  unmarried  sister,  or  any  other  of  the  relatives  men- 
tioned in  this  section  who  have  attained  the  age  of  majority, 
and  are  unable  to  take  care  of  or  support  themselves.  [In 
effect  July  I,  1874.] 

Property  exempt  from  ezecution  to  be  set  apart  for  family.    Code  Civ 
Pzoe.  $§  1465-1470. 


CHAPTER  n. 

HOMESTEAD  OF  THE  HEAD  OF  A  FAMILY. 

SscnoN  1262.  Mode  of  selection. 

1263.  Declaration  of  homestead. 

1264.  Declaration  must  be  recorded. 
1266.  Tenure  by  which  homestead  is  held. 

§  1262.  In  order  to  select  a  homestead,  the  husband  oi 
other  head  of  a  familj,  or  in  case  the  husband  has  not  made 
such  selection,  the  wife  must  execute  and  acknowledge,  in  the 
same  manner  as  a  grant  of  real  property  is  acknowledged,  a 
declaration  of  homestead,  and  file  the  same  for  record.  [In 
effect  July  1,  1874.] 

§  1263.  The  declaration  of  homestead  must  contain  : 

1.  A  statement,  showing  that  the  person  making  it  is  the 
head  of  a  family ;  or,  when  the  declaration  is  made  by  the 
wife,  showing  that  her  husband  has  not  made  such  declara< 
tion,  and  that  she  therefore  makes  the  declaration  for  their 
)oint  benefit ; 

2.  A  statement  that  the  person  making  it  is  residing  on  the 
premises^  and  claims  them  as  a  homestead ; 

3.  A  description  of  the  premises ; 

4.  An  estimate  of  their  actual  cash  value.  [In  effect  Jaly 
\.  1874.] 
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§  1264.  The  declaration  must  be  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  land  is  situated. 
Polit.  Code,  §  4236. 

§  1265.  From  and  after  the  time  the  declaration  is  filed  for 
record,  the  premises  therein  described  constitute  a  homestead. 
If  the  selection  was  made  by  a  married  person  from  the  com- 
munity property,  the  land,  on  the  death  of  either  of  the 
spouses)  vests  in  the  survivor,  subject  to  no  other  liability  than 
such  as  exists  or  has  been  created  under  the  provisions  of  this 
title ;  in  other  cases,  upon  the  death  of  the  person  whose 
property  was  selected  as  a  homestead,  it  shall  go  to  his  heirs 
or  devisees,  subject  to  the  power  of  the  Superior  Court  to  as- 
sign the  same  for  a  limited  ^^eriod  to  the  family  of  the  dece- 
dent ;  but  in  no  case  shall  it  be  held  liable  for  the  debts  of  the 
owner,  except  as  provided  in  this  title.  [In  effect  April  5, 
1880.] 

Code  Civ.  Proc.  §§  1470, 1474. 

Homestead  set  apart  by  Probate  Court     Code  Civ.  Froo.  §§  1474-1478 
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CHAPTER  in. 
HOMESTEAD   OF  OTHER  PERSONS. 

SxcnoN  1266.  Mode  of  selection. 

1267.  Declaration  of  homestead. 

1268.  Declaration  must  be  recorded. 

1269.  Effect  of  filing  for  record  the  declaration  of  homestead. 

§  1 266.  Any  person  other  than  the  head  of  a  family,  in  the 
selection  of  a  homestead,  must  execute  and  acknowledge,  in 
the  same  manner  as  a  grant  of  real  property  is  acknowledged, 
a  "  Declaration  of  Homestead." 

§  1267.  The  declaration  must  contain  everything  required 
by  the  second,  third,  and  fourth  subdivisions  of  section  1263. 

§  1268.  The  declaration  must  be  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  land  is  Bit< 
uated. 

PoUt.  Code,  §  4285 
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§  1269.  From  and  after  the  time  the  declaration  is  filed 
for  record,  the  land  described  therein  is  a  homestead. 


TITLE  VI. 
WILLS. 


CShaftbb  1.  Execution  and  Bevooation  of  Wills,  §§  1270- 
1313. 
n.  Interpretation  of  Wills,  §§  1317-1351. 
ILL  General   Provisions   RBLATiNa  to   Wills,    §§ 
1357-1377. 


CHAPTER  I. 

BXBSOUTION  AND  BEVOOATION  OF  WXLLS,, 

Bwmoir  1270.  Who  may  make  a  will. 

1271.  Monomaniac  incompetent.    (Repealed.) 

1272.  Will,  or  part  thereof,  procnred  by  fraud. 
1278.  Separate  property  of  married  women. 

1274.  What  may  pass  by  will. 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  olosraphio  will. 

1278.  Witness  to  add  residence. 

1279.  Mutual  wUl. 

1280.  Competency  of  subscribing  witness. 

1281.  Conditional  will. 

1282.  Gifts  to  subscribing  witnesses  Toid.    Grediton  competent- 

witnesses. 
1288.  Witness  who  is  a  deyisee,  and  who  would  be  entitled  t» 
share  of  testator's  estate  if  no  will,  entitled  to  share  t» 
amount  of  devise. 

1284.  Will  made  out  of  this  State.    (Repealed. ) 

1285.  Will  not  duly  executed,  void. 

1286.  Subsequent  change  of  dondcile.    (Repealed.) 

1287.  Republication  by  coiJLicil. 

1288.  Nuncupative  will,  how  to  be  executed. 

1289.  Requisites  of  a  valid  nuncupative  wilL 
1280.  Proof  of  nuncupative  wills. 

1291.  Probate  of  nuncupative  wills. 

1292.  Written  will,  how  revoked. 
1288.  Evidence  of  revocatton 
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Sionos  1291 '  Berocatlon  br  obliterstlaai  on  faoe  of  wiU.    (Aepoalod. ) 

1295.  Reyocation  ox  duplicate. 

1296.  Revocation  by  sabsequent  will. 

1297.  Antecedent  not  reyived  by  reyocation  of  subsequent  will. 

1298.  Reyocation  by  marriai^  and  birth  of  issue. 

1299.  Effect  of  marriage  of  a  man  on  his  wUl. 

1300.  Effect  of  a  marriai^  of  a  woman  on  her  will. 
1801.  Contract  of  sale  not  a  reyocation. 

1302.  Mortgage  not  a  revocation  of  will. 

1303.  Conveyance,  when  not  a  revocation. 
1^04.  When  it  is  a  revocation. 

1306.  Revocation  of  codicils. 

1306.  Af  terbom  child,  unprovided  for,  to  succeed. 

1307.  Children  or  issue  of  cliildren  of  testator  unprovided  for  by 

his  will. 
180d.  Share  of  afterbom  child,  out  of  wliat  part  of  estate  to  b* 

paid. 
1800.  Advancement  diixing  lifetime  of  testatoor. 
1310.  Death  of  devisee,  b^g  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 
1811.  Devises  of  land,  how  construed. 
1312.  Will  to  pass  rights  acquired  after  the  making  thereof. 
1813.  Restriction  to  devise  for  charitable  uses. 

§  1270.  Every  person  over  the  age  of  eighteen  years,  of 
Bound  mind,  may,  by  last  will,  dispose  of  all  his  estate,  real 
and  personal,  and  such  estate  not  disposed  of  by  will  is  sao- 
ceeded  to  as  provided  in  Title  VII.  of  this  part,  being  charge- 
able in  both  cases  with  the  payment  of  all  the  decedent's  debts, 
as  provided  in  the  Code  of  Civil  Procedure. 

§  1271  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1272.  A  will,  or  a  part  of  a  will,  procured  to  be  made 
by  duress,  menace,  fraud,  or  undue  influence,  may  be  denied 

Erdbate  ;  and  a  revocation,  procured  by  the  same  means,  may 
e  declared  void. 
Code  Civil  Procedure,  §  1812. 

§  1273.  A  married  woman  may  dispose  of  all  her  separate 
estate  by  will,  without  the  consent  of  ner  husband,  and  may 
alter  or  revoke  the  will  in  like  manner  as  if  she  were  single. 
Her  will  must  be  executed  and  proved  in  like  manner  as  omer 
wills.     [In  effect  July  1,  1874.] 

§  1274.  Every  estate  and  interest  in  real  or  personal 
property,  to  which  heirs,  husband,  widow,  or  next  of  kin 
might  succeed,  may  be  disposed  of  by  will,  except  as  otherwiM 
provided  in  sections  1401  and  1402. 
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§  1275.  A  testamenta^'y  disposition  may  be  made  to  any' 
person  capable  by  law  of  taking  the  property  so  disposed  or, 
except  corporations  other  than  those  formed  for  scientific,  lit- 
erary, or  solely  educational  purposes,  cannot  take  under  a 
will,  unless  expressly  authorized  by  statute.  Effect  immedi- 
ately.    [Approved  January  29,  1874.] 

§  1276.  Every  will,  other  than  a  nuncupative  will,  must 
be  in  writing ;  and  every  will,  other  than  an  olographic  will, 
and  a  nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator 
himself,  or  some  person  in  his  presence  and  by  his  direction 
must  subscribe  his  name  thereto  ; 

2.  The  subscription  must  be  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  acknowledged  by  the  testator  to  them, 
to  have  been  made  by  him  or  by  his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting  witnesses  that  the 
lastmment  is  his  vnll ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 
testator's  request,  and  in  his  presence. 

§  1277.  An  olographic  will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  ha.nd  of  the  testator  himself.  It  is 
subject  to  no  other  foim,  and  may  be  made  in  or  out  of  this 
State,  and  n^ed  not  be  witnessed. 

May  be  proven  in  same  manner  as  other  private  writings.  Code  Civil 
Procedure,  §  1309. 

§  11278.  A  witness  to  a  written  will  must  write,  with  his 
name,  his  place  of  residence;  and  a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write  his  own  name  as 
a  witness  to  the  will.  But  a  violation  of  this  section  does  not 
affect  the  validity  of  the  will. 

§  1279.  A  conjoint  or  mutual  will  is  valid,  but  it  may  be 
revoked  by  any  of  the  testators,  in  like  manner  with  any  other 
will. 

§  1280.  If  the  subscribing  witnesses  to  a  will  are  compe- 
t»itat  ibe  time  pf  attesting  its  execution,  their  subsequent  m- 
competency,  from  whatever  cause  it  may  arise,  does  not  pre- 
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rent  the  probate  and  allowance  of  the  will,  if  it  is  otherwise 
satisfactorily  proved. 

§  1281.  A  will,  the  yalidity  of  which  is  made  by  its  own 
terms  conditional,  may  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. 

§  1282.  All  beneficial  devises,  legacies,  and  gifts  whatever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto,  are 
void,  unless  there  are  two  other  competent  subscribing  wit- 
nesses to  the  same ;  but  a  mere  charge  on  the  estate  of  the 
testator  for  the  payment  of  debts  does  not  prevent  his  credit- 
ors from  being  competent  witnesses  to  his  wilL 

§  1 283.  If  a  witness,  to  whom  any  beneficial  devise,  l^pKsy, 
or  gift,  void  by  the  preceding  section,  is  made,  would  nave 
been  entitled  to  any  snare  of  the  estate  of  the  testator,  in  case 
the  will  should  not  be  established,  he  succeeds  to  so  much  of 
the  share  as  would  be  distributed  to  him,  not  exceeding  the 
devise  or  bequest  made  to  him  in  the  will,  and  he  may  recover 
the  same  of  the  other  devisees  or  legatees  named  in  the  will, 
in  proportion  to  and  out  of  the  pa^  devised  or  bequeathed 
to  them.     [In  effect  July  1, 1874.] 

§  1284  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1285.  No  will  made  out  of  this  State  is  valid  as  a  will 
in  this  State,  unless  executed  according  to  the  provisions  of 
this  chapter.     [In  effect  July  1,  1874.] 

Code  Cir.  Proo.  §  1322. 

§  1286  of  said  Code  is  repealed.     [In  effect  July  I,  1874.] 

§  1287.  The  execution  of  a  codicil,  referring  to  a  pre- 
vious will,  has  the  effect  to  republish  the  will,  as  modified  by 
the  codicil. 

§  1288.  A  nuncupative  will  is  not  required  to  be  in  writ- 
ing, nor  to  be  declared  or  attested  with  any  formalities. 
How  admitted  to  probate.    Code  Civ.  Proc.  §  1844. 

§  1289.  To  make  a  nuncupative  will  valid,  and  to  entitle 
It  to  be  admitted  to  probate,  the  following  requisites  mxuA  bo 
observed : 
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1 .  The  estate  bequeathed  must  not  exceed  in  iralae  the  snm 
of  one  thousand  dollars ; 

2.  It  must  be"  proved  by  two  witnesses  who  were  present  at 
the  making  thereof,  one  of  whom  was  asked  by  the  testator, 
at  the  time  to  bear  witness  that  such  was  his  will,  or  to  that 
effect; 

3.  The  decedent  must,  at  the  time,  have  been  in  actual 
military  service  in  the  field,  or  doing  duty  on  shipboard  at 
sea,  and  in  either  case  in  actual  contemplation,  fear,  or  peril 
of  death ;  or  the  decedent  must  have  been,  at  the  time,  in  ex- 
pectation  of  immediate  death  from  an  injury  received  the  same 
day.    [In  effect  July  1,  1874.] 

§  1290.  No  proof  must  be  received  of  any  nuncupative  will, 
nnless  it  is  offered  within  six  months  after  speaking  the  testa- 
mentary words,  nor  unless  the  words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days  after  they  were 
spoken. 

Code  Civ.  Proc.  §  1844. 

§  1291.  No  probate  of  any  nuncupative  will  mnst  be 
granted  for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuncupative  will  be  at  any  time  proved,  unless  the 
testamentary  words,  or  the  substance  thereof,  be  first  com- 
mitted to  writing,  and  process  issued  to  call  in  the  widow,  or 
other  persons  interested,  to  contest  the  probate  of  such  will,  if 
they  tnink  proper. 

Code  Civ.  Proc.  §  1345. 

§  1292.  Except  in  the  cases  in  this  chapter  mentioned, 
no  written  will,  nor  any  part  thereof,  can  be  revoked  or  al- 
tered otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  a  will  should  be  executed  by  such 
testator;  or, 

2.  By  being  burat,  torn,  cancelled,  obliterated,  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  some  person  in  his  presence  and  by 
his  direction. 

§  1293.  When  a  will  is  cancelled  or  destroyed  by  any 
other  person  than  the  testator,  the  direction  of  the  testator. 
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and  the. fact  of  such  iojiirj  or  destmction^  mnst  be  proired  bj 
two  witnesses. 

§  1294  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1295.  The  revocation  of  a  will,  executed  in  duplicate, 
tuaj  be  made  by  revoking  one  of  the  duplicates. 

§  1296.  A  prior  will  is  not  revoked  by  a  subsequent  will, 
unless  the  latter  contains  an  express  revocation,  or  provisions 
wholly  inconsistent  with  the  terms  of  the  former  will ;  but  in 
other  cases  the  prior  will  remains  effectual  so  far  as  consistent 
with  the  provisions  of  the  subsequent  will. 

§  1297.  If,  after  making  a  will,  the  testator  duly  makes 
and  executes  a  second  will,  the  destruction,  cancellation,  or 
revocation  of  such  second  will  does  not  revive  the.  first  will, 
unless  it  appears  by  the  terms  of  such  revocation  that.it  was 
the  intention  to  revive  and  give  effect  to  the  first  will,  or  un- 
less, after  such  destruction,  cancellation,  or  revocation,  the 
first  will  is  duly  republished. 

§  1298.  If,  after  having  made  a  will,  the  testator  mar- 
ries, and  has  issue  of  such  marriage,  born  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  survives  him,  the  will 
is  revoked,  unless  provision  has  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  are  provided  for  in  the 
will,  or  in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision  ;  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation  can  be  received. 

§  1299.  If,  after  making  a  will,  the  testator  marries,  and 
the  wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract,  or  unless 
she  is  provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  provision ; 
and  no  other  evidence  to  rebut  the  presumption  of  revocation 
must  be  received. 

§  1 300.  A  will,  executed  by  an  unmarried  woman,  is  re- 
voked by  her  subsequent  marriage,  and  is  not  revived  by  the 
death  of  her  husband. 

§  1301.  An  agreement  made  by  a  testator,  for  the  sale  of 
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transfer  of  property  disposed  of  by  a  will  previously  made, 
does  not  revoke  such  disposal ;  but  the  property  passes  by 
the  will,  subject  to  the  same  remedies  on  the  testator's  agree- 
ment, for  a  specific  performance  or  otherwise  against  the  dev- 
isees or  legatees,  as  might  be  had  against  the  testator's  suc- 
cessors, if  the  same  had  passed  by  succession. 

§  1302.  A  charge  or  incumbrance  upon  any  estate,  for  the 
purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will 
relating  to  the  same  estate  which  was  previously  executed ; 
but  the  devise  and  legacies  therein  contained  must  pass,  sub- 
ject to  such  charge  or  incumbrance. 

§  1303.  A  conveyance,  settlement,  or  other  act  of  a  tes- 
tator, by  which  his  interest  in  a  thing  previously  disposed  of 
by  his  will  is  altered,  but  not  wholly  divested,  is  not  a  revoca- 
tion ;  but  the  will  passes  the  property  which  would  otherwise 
devolve  by  succession. 

§  1304.  If  the  instrument  by  which  an  alteration  is  made 
in  the  testator's  interest  in  a  thing  previously  disposed  of  bv 
his  will  expresses  his  intent  that  it  shall  be  a  revocation,  or  if 
it  contains  provisions  wholly  inconsistent  with  the  terms  and 
nature  of  the  testamentary  disposition,  it  operates  as  a  revo- 
cation thereof,  unless  such  inconsistent  provisions  depend  on 
a  condition  or  contingency  by  reason  of  which  they  do  not 
take  effect. 

§  1305.  The  revocation  of  a  will  revokes  all  its  codicils. 

§  1306.  Whenever  a  testator  has  a  child  born  after  the 
making  of  liis  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  snch  child  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will,  the 
child  succeeds  to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  succeeded  to  i£  the  tes- 
tator had  died  intestate. 

§  1307.  When  any  testator  omits  to  provide  in  his  will  for 
any  of  his  children,  or  for  the  issue  of  any  deceased  child, 
nnless  it  appears  that  such  omission  was  intentional,  such 
child,  or  the  issue  of  such  child,  must  have  the  same  share  in 
the  estate  of  the  testator  as  i£  he  had  died  intestate,  and  suc- 
ceeds thereto  as  provided  in  the  preceding  section. 
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§  1308.  When  any  share  of  the  estate  of  a  testator  is  as- 
signed to  a  child  born  after  the  making  of  a  will,  or  to  a  child, 
or  the  issue  of  a  child,  omitted  in  the  will,  as  hereinbefore 
mentioned,  the  same  must  first  he  taken  from  the  estate  not 
disposed  of  by  the  will,  if  any ;  if  that  is  not  sufficient,  so 
much  as  may  be  necessary  must  be  taken  from  all  the  devisees 
or  legatees,  in  proportion  to  the  value  they  may  respectively 
receive  under  the  will,  unless  the  obvious  intention  of  the  tes- 
tator in  relation  to  some  specific  devise  or  bequest,  or  other 
provision  in  the  will,  would  thereby  be  defeated ;  in  such  case, 
such  specific  devise,  legacy,  or  provision  may  be  exempted 
from  such  apportionment,  and  a  different  apportionment,  con- 
sistent with  the  intention  of  the  testator,  may  be  adopted. 

§  1309.  If  snch  children,  or  their  descendants,  so  unpro- 
vided for,  had  an  equal  proportion  of  the  testator's  estate  be- 
stowed on  them  in  the  testator's  lifetime,  by  way  of  advance- 
ment, they  take  nothing  in  virtue  of  the  provisions  of  the  three 
preceding  sections. 

Code  Civ.  Pxoc.  §§  1346, 1686. 

§  1310.  When  any  estate  is  devised  to  any  child,  or  other 
relation  of  the  testator,  and  the  devisee  dies  before  the  tes- 
tator, leaving  lineal  descendants,  such  descendants  take  the 
estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee 
would  have  done  had  he  survived  the  testator. 

§  1311.  Every  devise  of  land  in  any  will  conveys  all  the 
estate  of  the  devisor  therein,  which  he  could  lawfully  devise, 
unless  it  clearly  appears  by  the  will  that  he  intended  to  convey 
a  less  estate. 

§  1312.  Any  estate,  right,  or  interest  in  lands  acquired 
by  the  testator  after  the  making  of  his  will,  passes  thereby 
and  in  like  manner  as  if  title  thereto  was  vested  in  him  at  the 
time  of  making  the  will,  unless  the  contrary  manifestly  ap- 
pears by  the  will  to  have  been  the  intention  of  the  testator. 
Every  will  made  in  express  terms  devising,  or  in  any  other 
terms  denoting  the  intent  of  the  testator  to  devise  all  the  real 
estate  of  such  testator,  passes  all  the  real  estate  which  such 
testator  was  entitled  to  devise  at  the  time  of  his  decease.  [In 
effect  July  1,  1874.] 

Code  Civ.  Proc.  §f  1298-1697. 
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§  1313.  No  estate,  real  or  personal,  shall  be  bequeathed 
or  devised  to  any  charitable  or  benevolent  society,  or  corpora- 
tion, or  to  any  person  or  persons  in  trust  for  charitable  uses, 
except  the  same  be  done  by  will  duly  executed  at  least  thirty 
days  before  the  decease  of  the  testator ;  and  if  so  made,  at 
least  thirty  days  prior  to  such  death,  such  devise  or  legacy,  and 
each  of  them,  shall  be  valid  ;  provided,  that  no  such  devises  or 
bequests  shall  collectively  exceed  one  third  of  the  estate  of  the 
testator  leaving  legal  heirs,  and  in  such  case  a  pro  rata  deduc- 
tion from  such  devises  or  bequests  shall  be  made  so  as  to  re- 
duce the  aggregate  thereof  to  one  third  of  such  estate ;  and 
ail  dispositions  of  property  made  contrary  hereto  shall  be  void, 
and  go  to  the  residuary  legatee  or  devisee,  next  of  kin,  or 
heirs,  according  to  law.  [Approved  March  18,  1874.  Imme- 
diate effect.] 


CHAPTER  II. 

nfTBRPRBTATION    OF  WILLS,  AND  EFFECT   OF 

VARIOUS   PROVISIONS. 

BaonON  1317.  Testator's  intention  to  be  carried  out. 

1318.  Intention  to  be  ascertained  from  the  will. 

1319.  Rules  of  interpretation. 

1320.  Several  instruments  are  to  be  taken  together. 
1821.  Harmonizing  various  parts. 

1322.  In  what  case  devise  not  affected. 

1323.  When  ambiguous  or  doubtful. 

1324.  Words  taken  in  ordinary  sense. 

1325.  Words  to  receive  an  operative  construction. 

1326.  Intestacy  to  be  avoided. 

1327.  Effect  of  technical  words. 

1328.  Technical  words  not  necessary. 

1329.  Certain  words  not  necessary  to  pass  a  fee. 
1830.  Power  to  devise,  how  executed  by  terms  of  will. 

1331.  Devise  or  bequest  of  all  real  or  all  personal  property,  or 

both. 
13S2.  Residuary  clause. 

1333.  Same 

1334.  "Heirs,"  "  relatives,"  "  issue,"  "  descendants,"  Ac. 
1386.  Words  of  donation  and  of  limitation. 

1336.  To  what  time  words  refer. 
1837-  I>evi8e  or  bequest  to  a  class. 

1338.  When  conversion  takes  effect. 

1339.  When  child  bom  after  testator's  death  takes  under  wUL 

1340.  Mistakes  and  omissions. 

1341.  When  devises  and  bequests  vest. 

1342.  When  cannot  be  divested. 
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BxOTioir  1343.  Death  of  deyisee  or  l^^tee. 

1344.  Interests  in  remainder  are  not  affected. 

1345.  Conditional  devises  and  bequests. 

1346.  Condition  precedent,  what. 
1847.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  performed. 

1349.  Condition  subsequent,  what. 

1350.  Beyisees,  &c.,  take  as  tenants  in  oommon. 
1851.  AdTancements,  when  ademptions. 

§  1317.  A  will  is  to  be  construed  according  to  the  inten- 
tion of  the  testator.  Where  his  intention  cannot  have  effect 
to  its  fall  extent,  it  mast  have  effect  as  far  as  possible. 

§  1318.  In  case  of  ancertaiaty  arising  apon  the  face  of  a 
will,  as  to  the  application  of  any  of  its  provisions,  the  testa- 
tor's intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  was  made, 
exclusive  of  his  oral  declarations. 

§  1319.  In  interpreting  a  will,  subject  to  the  law  of  this 
State,  the  rules  prescribed  by  the  following  sections  of  this 
chapter  are  to  be  observed,  ui^sa  an  intention  to  the  contrary 
clearly  appeal's; 

§  1320.  Several  testamentary  instruments,  executed  by 
the  same  testator,  are  to  be  taken  and  construed  together  as 
one  instrument. 

§  1321.  All  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole ;  but  where  several  parts  are  absolutely  irrecon- 
cilable, the  latter  must  prevail. 

§  1322.  A  clear  and  distinct  devise  or  bequest  cannot  be 
affected  by  any  reasons  assigned  therefor,  or  by  any  other 
words  not  equally  clear  and  distinct,  or  by  inference  or  argu- 
ment from  other  parts  of  the  will,  or  by  an  inaccurate  recital 
of  or  reference  to  its  contents  in  another  part  of  the  will. 

§  1323.  Where  the  meaning  of  any  part  of  a  will  is  am- 
biguous or  doubtful,  it  may  be  explamed  by  anv  reference 
thereto,  or  recital  thereof,  in  another  part  of  the  will. 

§  1324.  The  words  of  a  will  are  to  be  taken  in  their  ordi- 
nary and  grammatical  sense,  unless  a  clear  intention  to  use 
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them  in  another  sense  can  be  colleci;ed,  and  that  other  can  be 
ascertained. 

§  1325.  The  words  of  a  will  are  to  receive  an  interpreta- 
tion which  will  give  to  every  expression  some  effect,  rather 
than  one  which  Vvill  render  any  of  the  expressions  inopera- 
tive. 

§  1326.  Of  two  modes  of  interpreting  a  will,  that  is  to  be 
pxeferred.  which  will  prevent  a  total  intestacy. 

§  1327.  Technical  words  in  a  will  are  to  be  taken  in  their 
technical  sense,  unless  the  context  clearly  indicates  a  contrary 
intention. 

§  1328.  Technical  words  are  not  necessary  to  give  e:ffect 
to  any  species  of  disposition,  by  a  will. 

§  1329.  The  term  "heirs,"  or  other  words  of  inheritance, 
are  not  requisite  to  devise  a  fee,  and  a  devise  of  real  property 
passes  all  the  estate  of  the  testator,  unless  otherwise  limited. 

§  1330.  Real  or  personal  property  embraced  in  a  power 
to  devise  passes  by  a  will  purporting  to  devise  all  the  real  or 
personal  property  of  the  testator. 

§  1331.  A  devise  or  bequest  of  all  the  testator's  real  or 
personal  property,  in  express  terms,  or  in  any  other  terms 
denoting  his  intent  to  dispose  of  all  his  real  or  personal  prop- 
erty, passes  all  the  real  or  personal  property  which  he  was  en- 
titled to  dispose  of  by  Tvill  at  the  time  of  his  death. 

§  1332.  A  devise  of  the  residue  of  the  testator's  real  prop- 
erty passes  all  the  real  property  which  he  was  entitled  to  de- 
vise at  the  time  of  his  death,  not  otherwise  effectually  devised 
by  his  will.     [In  eifect  July  1,  1874.] 

§  1333.  A  bequest  of  the  residue  of  the  testator's  personal 
property  passes  all  the  personal  property  which  he  was  en- 
titled to  bequeath  at  the  time  of  his  death,  not  otherwise 
eflTectually  bequeathed  by  his  will.    [In  effect  July  1,  1374.] 

§  1334.  A  testamentary  disposition  to  "heirs,"  "rela- 
tions,"  "  nearest  relations,"  "  representatives,"  "  legal  repze- 
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Bentadves/'  or  "  personal  representatives,"  or  "  family,"  "  Is- 
8ue,"  "  descendants,"  "  nearest "  or  "  next  of  kin  "  of  any 
person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation,  and  not  of  limitation, 
vests  the  property  in  those  who  would  be  entitled  to  succeed 
to  the  property  of  such  person,  according  to  'the  provisions  of 
the  Title  on  Succession  m  this  CodQ. 

§  1336.  The  terms  mentioned  in  the  last  section  are  used 
as  words  of  donation,  and  not  of  limitation,  when  the  prop- 
erty is  given  to  the  person  so  designated  directly,  and  not  as 
a  qualification  of  an  estate  given  to  the  ancestor  of  such  per- 
son. 

§  1336.  Words  in  a  will  referring  to  death  or  survivor- 
ship, simply,  relate  to  the  time  of  the  testator's  death,  unless 
possession  is  actually  postponed,  when  they  must  be  referred 
to  the  time  of  possession. 

§  1337.  A  testamentary  disposition  to  a  class  includes 
every  person  answering  the  descnption  at  the  testator's  death ; 
but  when  the  possession  is  postponed  to  a  future  period,  it 
inclades  also  all  persons  coming  within  the  description  before 
the  time  to  which  possession  is  postponed. 

§  1338.  When  a  will  directs  the  conversion  of  real  prop> 
erty  into  money,  such  property  and  all  its  proceeds  must  be 
deemed  personal  property  from  the  time  of  the  testator's 
death. 

§  1339.  A  child  conceived  before,  but  not  bom  until  after 
a  testator's  death,  or  any  other  period  when  a  disposition  to  a 
class  vests  in  right  or  in  possession,  takes,  if  answering  to  the 
description  of  the  class. 

§  1340.  When,  applying  a  will,  it  is  found  that  there  is 
an  imperfoct  description,  or  that  no  person  or  properly  exactly 
answers  the  description,  mistakes  and  omissions  mnst  be  cor- 
rected, if  the  error  appears  from  the  context  of  the  will  or 
from  extrinsic  evidence ;  but  evidence  of  the  declarations  of  the 
testator  as  to  his  intentions  cannot  be  received. 

§  1341.  Testamentary  dispositions,  including  devises  and 
bequests  to  a  I'dison  on  attaining  majority,  are  presumed  feo 
rest  at  the  testator's  death. 


201  WILI.8.  §§  1342-1361 


§  1342.  A  testamentary  disposition,  when  vested,  cannot 
be  divested  unless  upon  the  occurrence  of  the  precise  contin- 
gency prescribed  by  the  testator  for  that  purpose. 

§  1343.  If  a  devisee  or  legatee  dies  during  the  lifetime  of 
the  testator,  the  testamentary  disposition  to  him  fails,  unless 
an  intention  appears  to  substitute  some  other  in  his  place, 
except  as  provided  in  section  thirteen  hundred  and  ten.  [In 
effect  July  J,  1874] 

§  1344.  The  deafli  of  a  devisee  or  legatee  of  a  limited  in- 
terest before  the  testator's  death  does  not  defeat  the  interests 
of  persons  in  remainder,  who  survive  the  testator. 

§  1346.  A  conditional  disposition  is  one  which  depends 
upon  the  occurrence  of  some  uncertain  event,  by  which  it  is 
either  to  take  effect  or  be  defeated. 

§  1 346.  A  condition  precedent  in  a  will  is  one  which  is 
required  to  be  fulfilled  before  a  particular  disposition  takes 
effect. 

§  1347.  Where  a  testamentary  disposition  is  made  upon 
a  condition  precedent,  nothing  vests  until  the  condition  is  ful- 
filled, except  where  such  fulfilment  is  impossible,  in  which  case 
the  disposition  vests,  unless  the  condition  was  the  sole  motive 
thereof,  and  the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the  execution 
of  the  will. 

§  1348.  A  condition  precedent  in  a  will  is  to  be  deemed 
performed  when  the  testator's  intention  has  been  substantially, 
though  not  literally,  complied  with. 

§  1349.  A  condition  subsequent  is  where  an  estate  or  in-^ 
terest  is  so  given  as  to  vest  immediately,  subject  only  to  be 
divested  by  some  subsequent  act  or  event. 

§  1360.  A  devise  or  legacy  given  to  more  than  one  person 
vests  in  them  as  owners  in  common. 

§  1361.  Advancements  or  gifts  are  not  to  be  taken  as 
ademptions  of  general  legacies,  unless  such  intention  is  ~ 
H^resaed  by  the  testator  in  writing. 
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CHAPTER  IIL 
GENERAL  PROVISIONS. 

BionoN  1357.  Nature  and  designations  of  legacies : 

1.  Specific; 

2.  Bemonstratiye ; 
8.  Annuities ; 

4.  Residuary ;  • 

6.  General. 
1358.  Order  of  sale  in  case  of  an  intestate. 
1869.  Order  of  sale  in  case  of  a  testator. 

1860.  Legacies,  how  charged  with  debts. 

1861.  Same. 
1362.  Abatement. 

1863.  Specific  deyises  and  legacies. 

1361   Heir's  conveyance  good,  unless  will  Is  proTed  within  four 
years. 

1365.  Possession  of  legatees. 

1366.  Bequest  of  interest. 

1867.  Satisfaction. 

1868.  Legacies,  when  due. 

1869.  Interest. 

1870.  Construction  of  these  rules. 

1871.  Executor  according  to  the  tenor. 

1872.  Power  to  appoint  is  invalid. 

1873.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not  affeotod. 

1376.  The  law  of  what  place  applies. 

1877.  Liability  of  beneficiaries  for  testator^s  obligations. 

§  1357.  Legacies  are  distingaished  and  designated,  ac- 
cordiDg  to  their  nature,  as  follows : 

1 .  A  Ie<;acy  of  a  particular  thing,  specified  and  distinguished 
from  all  others  of  the  same  kind  belonging  to  the  testator,  is 
specific  ;  if  such  legacy  fails,  resort  cannot  be  had  to  the 
other  property  of  the  testator ; 

.  2.  A  legacy  is  demonstrative  when  the  particular  fund  or 
personal  property  is  pointed  out  from  which  it  is  to  be  taken 
or  paid ;  if  such  fund  or  property  fails,  in  whole  or  in  part,  re> 
sort  may  be  had  to  the  general  assets,  as  in  case  of  a  general 
legacy ; 

3.  An  annuity  is  a  bequest  of  certain  spediiM  sums  peri 
odically ;  if  the  fund  or  property  out  of  which  they  are  pay- 
able fails,  resort  may  be  had  to  the  general  assets,  as  in  case 
of  a  general  legacy ; 

4.  A  residuary  legacy  embraces  only  that-whidh  remaine 
after  all  the  bequests  of  the  will  are  discharged ; 

5.  All  other  legacies  are  general  legacies. 
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§  1358.  When  a  person  dies  intestate  all  his  property,  real 
and  personal,  without  any  distinction  between  them,  is  charge- 
able with  the  payment  of  his  debts,  except  as  otherwise  pro- 
vided in  this  Code  and  the  Code  of  Civil  Procedure.  [In 
effect  July  1,  1874.] 

Code  Civ.  Froc.  §§  1461-1486, 1S16, 1619, 1662-1568. 

§  1359.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  for  in  this  Code  and  the  Code  of  Civil  Pro- 
cedure, must  be  resorted  to  for  the  payment  of  debts,  in  the 
following  order ; 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  debts ; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  not  specifically  devised  or  bequeathed ; 
and 

5.  All  other  property  ratably.  Before  any  debts  are  paid, 
the  expenses  of  the  administration  and  the  allowance  to  the 
family  must  be  paid  or  provided  for,     [In  effect  July  1,  1874.] 

Code  Civ.  Proc.  §§  1616-1533,  1559-1560  ;  Sales  of  Personal  Property, 
$$  1622-1653 ;  Payment  of  Legacies,  &c.,  §§  1658-1669 ;  lb.  1563,  1564. 

§  1360.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  in  this  Code  and  the  Code  of  Civil  Pro- 
cedure, must  be  resorted  to  for  the  payment  of  legacies,  in  the 
following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  legacies; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4..  Property  which  is  specifically  devised  or  bequeathed. 
Pn  eflfect  July  1,  1874.] 
Code  Civ.  Proc.  §  1559. 

§  1361.  Legacies  to  husband,  widow,  or  kindred  of  any 
class  are  chargeable  only  after  legacies  to  persona  not  related 
to  the  testator. 

Code  Civ.  Proc.  §  1559. 

f  1362.  Abatement  takes  place  in  any  class  only  as  be- 
tween legacies  of  that  class,  unless  a  different  intention  b  ex- 
pressed  in  the  will. 
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§  1363.  In  a  specific  devise  or  legacy,  the  title  passes  by 
the  will,  but  possession  can  only  be  obtained  from  the  personal 
representative;  and  he  may  be  aathoiized  by  the  Superior 
Court  to  sell  the  property  devised  and  bequeathed,  in  the  cases 
herein  provided.     [In  effect  April  5,  1880.] 

§  1 364.  The  rights  of  a  purchaser  or  incumbrancer  of  real 
property,  in  good  faith  and  for  value,  derived  from  any  person 
claiming  the  same  by  succession,  are  not  impaired  by  any  de- 
vise made  by  the  decedent  from  whom  succession  is  claimed, 
unless  the  instrument  containing  such  devise  is  duly  proved 
as  a  will,  and  recorded  in  the  office  of  the  clerk  of  the  Supe- 
rior Court  having  jurisdiction  thereof,  or  unless  written  notice 
of  such  devise  is  filed  with  the  clerk  of  the  county  where  the 
real  property  is  situated,  within  four  years  after  the  devisor's 
death.    [In  effect  April  5,  1880.] 

Code  Civ.  Piroo.  §§  1314, 1818. 

§  1365.  Where  specific  legacies  are  for  life  only,  the  first 
legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if 
there  is  none,  to  the  personal  representative,  an  inventory  of 
the  property,  expressing  that  the  same  is  in  his  custody  for 
life  only,  and  that,  on  his  decease,  it  is  to  be  delivered  and  to 
remain'  to  the  use  and  for  the  benefit  of  the  second  legatee,  or 
to  the  personal  representative,  as  the  case  may  be. 

§  1366.  In  case  of  a  bequest  of  the  interest  or  income  of 
a  certain  sum  or  fund,  the  income  accrues  from  the  testator's 
death. 

§  1367.  A  legacy,  or  a  gift  in  contemplation,  fear,  or  peril 
of  death,  may  be  satisfied  l)efore  death.  [In  effect  July  1, 
•  874.] 

§  1368.  Legacies  are  due  and  deliverable  at  the  expira- 
tion of  one  year  after  the  testator's  decease.  Annuities  com> 
mence  at  the  testator's  decease. 

GO  Gal.  247. 

§  1369.  Legacies  bear  interest  from  the  time  when  they 
are  due  and  payable,  except  that  legacies  for  maintenance,  or 
to  the  testator's  widow,  bear  interest  from  the  testator's  d» 
eease. 

fiO  Cal.  247. 
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§  1370.  The  four  preceding  sections  are  in  all  cases  to  be 
controlled  by  a  testator's  estpress  intention. 

§  1371.  Where  it  appears,  by  the  terms  of  a  will,  that  it 
was  the  intention  of  the  testator  to  commit  the  execution 
thereof  and  the  administration  of  his  estate  to  any  person  as 
executor,  such  person,  although  not  named  executor,  is  enti- 
tled to  letters  testamentary  in  like  manner  as  if  he  had  been 
named  executor. 

Code  Civ.  Proc  §§  1319, 1353. 

§  1372.  An  authority  to  an  executor  to  appoint  an  ex- 
ecaior  is  void. 
Code  CiT.  Proc.  §  1353. 

§  1373.  No  person  has  any  power,  as  an  executor,  until 
he  qualifies,  except  that,  before  letters  have  been  issued,  he- 
may  pay  funeral  charges  and  take  necessary  measures  for  the 
preservation  of  the  estate. 

Code  CiT.  Proc.  §§  1319, 1643. 

§  1374.  The  provisions  of  this  title  in  relation  to  the  rev- 
ocation of  wills  apply  to  all  wills  made  by  any  testator  living- 
at  the  expiration  of  one  year  from  the  time  it  takes  effect. 

§  1376.  The  provisions  of  this  title  do  not  impair  the  va- 
lidity of  the  execution  of  any  will  made  before  it  takes  effect,. 
or  affect  the  construction  of  any  such  will. 

§  1376.  The  validity  and  interpretation  of  wills,  whereverr 
made,  are  governed,  when  relating  to  property  within  this 
State,  by  the  law  of  this  State.     [In  effect  July  1,  1874.] 

§  1377.  Those  to  whom  property  is  given  by  mil  are  lia* 
ble  for  the  obligations  of  the  testator  in  the  cases  and  to  the 
extent  prescribed  by  the  Code  of  Civil  Procedure. 

§f  1270-1377,  CiT.  Code.    See  Code  Civ.  Proo.  §§  1413-1453, 1651. 
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TITLE  VIL 
SUCCESSION. 

SlciiON  1883.  Succession  defined. 

1384.  Who  first  succeeds  to  pofisession  of  efttates  not  deTised. 

1386.  Succession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  events. 

1388.  The  mother  is  successor  to  illegitimate  child. 
1389-1393.  Degrees  of  kindred,  how  computed. 

1394.  Relatives  of  the  half  blood. 

1395.  Advancements  constitute  part  of  distributive  shaze. 

1396.  Advancements,  when  too  much,  or  not  enough. 

1397.  What  are  advancements. 

1398.  Value  of  advancements,  how  determined. 

1399.  When  heir,  advanced  to,  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  other. 

1401.  Distribution  of  the  common  property  on  death  of  wife. 

1402.  Distribution  of  common  property  on  death  of  husband. 

1403.  Inheritance  by  representation. 

1404.  Aliens  may  Inherit,  when,  and  how. 

1405.  Succession  not  claimed,  attorney  general  to  cause  to  Im 

sold,  and  proceeds  deposited. 

1406.  When  the  property  and  estate  escheat  to  the  State. 

1407.  Property  escheated  subject  to  charges  as  other  property. 

1408.  Successor  liable  for  decedent's  obligations. 

§  1383.  Succession  is  the  coming  in  of  another  to  take 
the  property  of  one  wlio  dies  without  disposing  of  it  hj  will. 

§  1 384.  The  property,  both  real  and  personal,  of  one  who 
dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestate,  subject  to  the  control  of  the  probate  court,  and  to 
the  possession  of  any  administrator  appointed  by  that  court 
for  the  purposes  of  'administration.    [In  effect  July  1,  1874  ] 

Code  Civ.  Proo.  §  1452. 

§  1385  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  1386.  When  any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract,  dies  without  disposing 
of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  expressly  provided  in  this  Code  and  the  Code 
of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in 
the  following  manner : 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
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only  one  child,  or  the  lawful  issne  of  one  child,  in  equal  shares 
to  the  surviviDg  husband,  or  wife  and  child,  or  issue  of  such 
child.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
more  than  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  one  third  to  the  surviv- 
ing husband  or  wife,  and  the  remainder  in  equal  shares  to  his 
children,  and  to  the  lawful  issue  of  any  deceased  child,  by 
right  of  representation ;  but  if  there  be  no  child  of  the  dece- 
dent living  at  his  death,  the  remainder  goes  to  all  of  hisi  lineal 
descendants ;  and  if  all  of  the  descendants  are  in  the  same  de- 
gree of  kindred  to  the  decedent,  they  share  equally,  otherwise 
they  take  according  to  the  right  of  representation.  If  the  de- 
cedent leave  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue ;  and  if  such  issue  consists  of 
more  than  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  then  the  eistate  goes  in 
equal  shares  to  the  children  living,  or  to  the  child  living,  and 
the  issue  of  the  deceased  child  or  children  by  right  of  repre- 
sentation ; 

2.  If  the  decedent  leav.e  no  issue,  the  estate  goes  one  half  to 
the  surviving  husband  or  wife,  and  the  other  to  the  decedent's 
father  and  mother  in  equal  shares,  and  if  either  be  dead  the 
whole  of  said  half  goes  to  the  other.  If  there  be  no  father  or 
mother,  then  one  half  goes  in  equal  shares  to  the  brothers  and 
sisters  of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  ri«»ht  of  representation.  If  the  decedent 
leave  no  issue,  nor  husband  nor  wife,  the  estate  must  go  to  his 
father  and  mother  in  equal  shares,  or  if  either  be  dead  then  to 
the  other ; 

3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  dece- 
dent, and  to  the  children  of  any  deceased  brother  or  sister,  by 
right  of  representation ; 

5.  If  the  decedent  have  a  surviving  husband  or  wife,  and 
neither  issue,  father,  mother,  brother,  nor  sister,  the  whole  es- 
tate goes  to  the  surviviug  husband  or  wife  ; 

6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father, 
mother,  brother,  nor  sister,  the  estate  must  go  to  the  next  of 
kin,  in  equal  degree,  excepting  that  when  there  are  two  or 
more  collateral  kindred,  in  equal  degree,  but  claiuiiug  through 
different  ancestors,  those  who  claimed  through  the  nearest  an- 
cestors muse  be  preferred  to  those  claiming  through  an  ances- 
tor more  remote ; 

7.  If  the  decedent  leave  several  children,  or  one  child  and 
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the  issue  of  one  or  more  children,  and  any  such  surviving  child 
dies  under  age,  and  not  having  been  married,  all  the  estate 
that  came  to  the  deceased  child  by  inheritance  from  such  de- 
cedent descends  in  equal  shares  to  the  other  children  of  the 
same  parent,  and  to  the  issue  of  any  such  other  children  who 
are  dead,  by  right  of  representation ; 

8.  If,  at  the  death  of  such  child,  who  dies  under  age,  not 
having  been  married,  all  the  other  children  of  his  parents  are 
also  dead,  and  any  of  them  have  Ictt  issue,  the  estate  that 
came  to  such  child  by  inheritance  from  his  parent  descends  to 
the  issue  of  all  other  children  of  the  same  parent ;  and  if  all 
the  issue  are  in  the  same  degree  of  kindred  to  the  child,  they 
share  the  estate  equally,  otherwise  they  take  according  to  the 
light  of  representation ; 

9.  If  the  decedent  be  a  widow  or  widower,  and  leave  no  kin- 
dred, and  the  estate  or  any  portion  thereof  was  common  prop- 
erty of  such  decedent  and  his  or  her  deceased  spouse,  while 
Fuch  a  spouse  was  living,  such  common  property  shall  go  to 
the  father  of  such  deceased  spouse,  or  if  he  be  dead,  to  the 
mother.  If  there  be  no  father  nor  mother,  then  such  property 
shall  ixo  to  the  brothers  and  sisters  of  such  deceased  spoase,  in 
equal  shares,  and  to  the  lawful  issae  of  any  deceased  brother 
or  sister  of  such  deceased  spouse,  by  right  of  representation ; 

10.  If  the  decedent  have  no  husband,  wife,  or  kindred,  and 
there  be  no  heirs  to  take  his  estate  or  any  portion  thereof,  under 
subdivision  nine  of  this  section,  the  same  escheats  to  the  State 
for  the  support  of  common  schools.    [In  effect  April  23, 1880.] 

Code  Civ.  Proo.  §§  1452-1463, 1581, 1683, 1264-1272, 1365. 

§  1387.  Every  illegitimate  child  is  an  heir  of  the  person 
who,  in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, acknowledges  himself  to  be  the  father  of  such  child; 
and  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his  or 
her  estate,  in  whole  or  in  pait,  as  the  case  may  be,  in  the 
same  manner  as  if  he  had  been  bom  in  lawful  wedlock ;  but 
he  does  not  represent  his  father  or  mother  by  inheriting  any 
pai-t  of  the  estate  of  his  or  her  kindred,  either  lineal  or  collat- 
eral, unless,  before  his  death,  his  parents  shall  have  intermar- 
ried, «nd  his  father,  after  such  marriage,  acknowledg^es  him 
as  his  child,  or  adopts  him  into  his  family;  in  which  case 
such  child  and  all  the  legitimate  children  are  considered 
brothers  and  sisters,  and  on  the  death  of  either  of  them,  in- 
testate, and  without  issue,  the  others  inherit  his  estate,  and 
are  heirs,  as  hereinbefore  provided,  in  like  manner  as  if  all 
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the  children  had  been  legitimate;  saying  to  the  father  and 
mother  respectively  their  rights  in  the  estates  of  all  the  chil- 
dren in  like  manner  as  if  all  had  been  legitimate.  The  issue 
of  all  marriages  nnll  in  law,  or  dissolved  by.  divorce,  are  legit- 
imate. 

§  1388,  If  an  ilJegitimAtc  child,  who  has  not  been  ac- 
knowie(i<;ed  or  adopted  by  his  father,  dies  intestate,  withoni 
lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of  her 
decease,  to  her  heirs  at  law. 

§  1389.  The  degree  ^of  kindred  is  established  by  the 
nnmber  of  generations,  and  each  generation  is  called  a  de- 
gree. 

§  1390«  The  series  of  deprees  forms  the  line ;  the  series 
of  degrees  between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity  ;  and  the  series  of  degrees 
between  persons  who  do  not  descend  from  one  another,  but 
spring  from  a  common  ancestor,  is  called  the  collateral  line 
or  coflateral  consanguinity. 

§  1391.  The  direct  line  is  divided  into  a  direct  line  de- 
scending and  a  direct  line  ascending.  The  first  is  that  which 
connects  the  ancestors  with  those  who  descend  from  him.  The 
second  is  that  which  connects  a  person  with  those  from  whom 
he  descends. 

§  1392«  In  the  direct  line  there  are  as  many  degrees  as 
there  are  generations.  Thus,  the  son  is,  with  regard  lo  the 
father,  in  the  first  degree ;  the  grandson  in  the  second ;  and 
vice  versa  with  regard  to  the  father  and  grandfather  toward 
the  sons  and  grandsons. 

§  1393.  In  the  collateral  line  the  degrees  are  counted  by 
generations,  from  one  of  the  relations  up  to  the  common  an- 
cestor, and  from  the  common  ancestor  to  the  other  relations. 
\n  such  computation  the  decedent  is  excluded,  the  relative  in- 
cluded, and  the  ancestor  counted  but  once.  Thus,  brothers 
are  related  in  the  second  degree ;  uncle  and  nephew  in  the 
third  degree  ;  cousins  german  in  the  fourth,  and  so  on. 

§  1394.  Kindred  of  the  half  blood  inherit  equally  with 
those  of  th«  whole  blood  in  the  same  degree,  unless  the  inher- 
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itance  come  to  the  intestate  by  descent,  deviee,  or  ^ift  of  some 
one  of  his  ancestors,  in  which  case  all  those  who  are  not  of 
the  blood  of  such  ancestor  must  be  excladed  from  such  inher- 
itance. 
Code  CiT.  Proc  §1366. 

§  1396.  Any  estate,  real  or  personal,  given  by  the  dece- 
dent in  his  lifetime  as  an  advancement  to  any  child,  or  other 
lineal  descendant,  is  a  part  of  the  estate  of  the  decedent  for 
the  purposes  of  division  and  distribution  thereof  among  his 
issue,  and  must  be  taken  by  such  child,  or  other  lineal  de- 
scendant, toward  his  share  of  the  estate  of  the  decedent. 

§  1396.  If  the  amount  of  such  advancement  exceeds  the 
share  of  the  heir  receiving  the  same,  he  must  be  excluded 
from  any  further  portion  in  the  division  and  distribution  of 
the  estate,  but  he  must  not  be  required  to  refund  any  part  of 
such  advancement ;  and  if  the  amount  so  received  is  less  than 
his  share,  he  is  entitled  to  so  much  more  as  will  give  him  hia 
fall  share  of  the  estate  of  the  decedent. 

§  1397.  AH  gifts  and  grants  are  made  as  advancements, 
if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged 
in  writing  by  the  decedent  as  an  advancement,  or  acknowl- 
edged in  writing  as  such,  by  the  child  or  other  successor  or 
heir. 

§  1398.  If  the  value  of  the  estate  so  advanced  is  ex- 
pressed in  the  conveyance,  or  in  the  charge  thereof  made  by 
the  decedent,  or  in  the  acknowledgment  of  the  party  receiving 
it,  it  must  be  held  as  of  that  value  in  the  division  and  distri- 
bution of  the  estate ;  otherwise,  it  must  be  estimated  according 
to  its  value  when  given,  as  nearly  as  the  same  can  be  ascer- 
tained. 

§  1399.  If  any  child,  or  other  lineal  descendant  receiving 
advancement,  dies  before  the  decedent,  leaving  issue,  the  ad- 
vancement must  be  taken  into  consideration  in  the  division 
and  distribution  of  the  estate,  and  the  amount  thereof  must 
be  allowed  accordingly  by  the  representatives  of  the  heirs  re* 
ceiving  the  advancement,  in  like  manner  as  if  the  advance* 
ment  had  been  made  directly  to  them. 

I  1400.  The  provisions  of  the  preceding  BectioDB  of  tiiia 
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title,  as  to  the  inheritance  of  the  hushand  and  wife  from  each 
other,  apply  only  to  the  separate  property  of  the  decedents. 

§  1401.  Upon  the  death  of  the  wife,  thQ  entire  community 
property,  without  administration,  belongs  to  the  surviving 
husband,  except  such  portion  thereof  as  may  have  been  set 
apart  to  her  by  judicial  decree,  for  her  support  and  main- 
tenance, which  portion  is  subject  to  her  testamentary  dispo- 
sition, and  in  the  absence  of  such  disposition,  goes  to  her  de- 
scendants, or  heirs,  exclusive  of  her  husband.  [In  effect  July 
1,  1874.] 

.§  1402.  Upon  the  death  of  the  husband,  one  half  of  the 
community  property  goes  to  the  surviving  wife,  and  the  other 
half  is  subject  to  the  testamentary  disposition  of  the  husband, 
and  in  the  absence  of  such  disposition,  goes  to-  his  descendants, 
equally,  if  such  descendants  are  in  the  same  degree  of  kin- 
dred to  the  decedent;  otherwise,  according  to  the  right  of 
representation ;  and  in  the  absence  of  both  such  disposition 
and  such  descendants,  is  subject  to  distribution  in  the  same 
manner  as  the  separate  property  of  the  husband.  In  case  of 
the  dissolution  of  the  community  by  the  death  of  the  hus- 
band, the  entire  community  property  is  equally  subject  to  his 
debts,  the  family  allowance,  and  the  charges  and  expenses  of 
administration. 

§  1403.  Inheritance  or  succession  "  by  right  of  represen- 
tation ''  takes  place  when  the  descendants  of  any  deceased  heir 
take  the  same  share  or  right  in  the  estate  of  another  person 
that  their  parents  would  have  taken  if  living.  Posthumous 
children  are  considered  as  living  at  the  death  of  their  parents. 

§  1404.  Resident  aliens  may  take  in  all  cases  by  succession 
as  citizens ;  and  no  person  capable  of  succeeding  under  the 
provisions  of  this  title  is  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative ;  but  no  non  resident 
foreigner  can  take  by  succession  unless  he  appears  and  claims 
snch  succession  within  five  years  after  the  death  of  the  dece- 
dent to  whom  he  claims  succession. 

"  §  1405.  When  succession  is  not  claimed  as  provided  in 
the  preceding  section,  the  District  Court,  on  information,  must 
direct  the  attorney  general  to  reduce  the  property  to  his  or 

he  pogsession  of  the  State,  or  to  cause  the  same  to  be  sold, 
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and  the  same  or  the  proceeds  thereof  to  be  deposited  in  the 
state  treasury  for  the  benefit  of  such  non-resident  foreigner, 
or  his  legal  representative,  to  be  paid  to  him  whenever,  with- 
in five  years  after  such  deposit,  proof  to  the  satisfiaction  of  the 
state  comptroller  and  treasurer  is  produced  that  he  Is  entitled 
to  succeed  thereto. 

§  1406.  When  so  claimed,  the  evidence  and  the  joint  or- 
der of  the  comptroller  and  treasurer  must  be  filed  by  the 
treasurer  as  his  voucher,  and  the  propertv  delivered  or  the 

froceeds  paid  to  the  claimant  on  filing  his  receipt  therefor, 
f  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein  pro- 
vided, the  property  of  the  decedent  devolves  and  escheats  to 
the  people  of  the  State,  and  is  placed  by  the  state  treasurer 
to  the  credit  of  the  school  fund. 

§  1407.  Heal  property  passing  to  the  State  under  the  last 
section,  whether  held  by  the  State  or  its  officers,  is  subject  to 
the  same  charges  and  trusts  to  which  it  would  have  been  sub- 
ject if  it  had  passed  by  succession,  and  is  also  subject  to  ail 
the  provisions  of  Title  VIII.,  Part  III.,  of  the  Code  of  Civfl 
Procedure.     [§§  1269-1272.] 

§  1408.  Thoc*e  who  succeed  to  the  property  of  a  decedeat 
are  liable  for  his  obligations  in  the  cases  and  to  the  extent 
prescribed  by  the  Code  of  Civil  Procedure.     [§§  1298-1809.] 


TITLE  VIII. 

WATER   RIGHTS. 

BlcnoN  1410.  Bights  to  water  va&j  be  acquired  by  appropriation. 

1411.  Appropriation  must  be  for  a  useful  purpose. 

1412.  Point  of  diversion  may  be  changed. 

1413.  Water  may  be  turned  into  natiual  channels.  . 

1414.  First  in  time,  first  in  right. 

1415.  Notice  of  appropriation. 

1416.  Diligence  in  appropriating. 

1417.  Completion  defined. 

1418.  Doctrine  of  relation  applied. 

1419.  Forfeiture. 

1420.  Rights  of  present  claimant. 

1421.  Recorder  to  keep  bock  in  which  to  record  notices. 

1422.  This  title  not  to  affect  rights  of  riparian  proxurletozs. 
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§  1410.  The  right  to  the  use  of  mnning  water  flowing  in 
a  river  or  stream,  or  down  a  canon  or  ravine,  may  be  acqmred 
by  appropriation. 

§  1411.  The  appropriation  must  be  for  some  usefal  or 
beneficial  purpose,  and  when  the  appropriator  or  his  successor 
in  interest  ceases  to  use  it  for  such  a  purpose,  the  right  ceases. 

§  1412.  The  person  entitled  to  the  use  may  change  the 
place  of  divGrsion,  if  others  are  not  injured  by  such  change, 
and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by  which 
the  diversion  is  made  to  places  beyond  that  where  the  first 
use  was  made. 

§  1413.  The  water  appropriated  maybe  turned  into  the 
channel  of  another  stream  and  mingled  with  its  water,  and 
then  reclaimed  ;  but  in  reclaiming  it  the  water  already  appro- 
priated by  another  must  not  be  diminished. 

§  1414.  As  between  appropriators,  the  one  first  in  time  is 
the  first  in  right. 

§  1415.  A  person  desiring  to  appropriate  water  must  post 
a  notice,  in  writing,  in  a  conspicuous  place  at  the  point  of  in- 
tended diversion,  stating  therein : 

1 .  That  he  claims  the  water  there  flowing  to  the  extent  of 
(giving  the  number)  inches,  measured  under  a  four-inch 
pressure ; 

2.  The  purposes  for  which  he  claims  it,  and  the  place  of  in- 
tended use ; 

3.  The  means  by  which  he  intends  to  divert  it,  and  the  size 
of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to 
divert  it ; 

A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted, 
be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
it  is  posted. 

§  1416.  "Within  sixty  days  after  the  notice  is  posted,  the 
claimant  must  commence  the  excavation  or  construction  of 
the  works  in  which  he  intends  to  divert  the  water,  and  must 
prosecute  the  work  diligently  and  uninterruptedly  to  com- 
pletion, unless  temporarily  interrupted  by  snow  or  rain. 

§  141 7.  By  "  completion  "  is  meant  conducting  the  waters 
to  the  place  of  intended  use. 


PART  I. 


OBLIGATIONS  IN  GENERAL. 

Title  I.  Definition  op  Obligations,  §§  1427-1428. 

n.  Interpketation  of  Obligations,  §§  1429-1451. 

III.  Transfer  of  Obligations,  §§  1457-1467. 

IV.  Extinction  of  Obligations,  §§  1473-1543. 


TITLE  L 
DEFINITION  OF  OBLIGATIONS. 

SaonoN  1427.  Obligation,  what. 

1428.  How  created  and  enforced. 

§  1427.  An  obligation  is  a  legal  duty,  by  which  a  person 
is  bound  to  do  or  not  to  do  a  certain  thing. 

§  1428.  An  obligation  arises  either  from  : 

1 .  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 

An  obligation  arising  from  operation  of  law  may  be  en^ 
forced  in  the  manner  provided  by  law,  or  by  ciril  action  or 
proceeding.     [In  effect  July  1,  1874.] 


TITLE  n. 

INTERPRETATION   OF    OBLIGATIONS 

Chapter  I.  General  Rules  of  Interpretation,  §  1429. 
II.  Joint  or  Several  Obligations,  §§  1430-1432. 
ni.  Conditional  Obligations,  §J  1434-1442. 
IV.  Alternative  Obligations,  {§  1448-1451. 
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CHAPTER  L 

GENERAL  RULES  OP  INTERPRBTATIOIT, 
S£CTiON  1429.  General  rules. 

§  1429.  The  rules  which  govern  the  interpretation  of 
contracts  are  prescribed  by  Part  II.  of  this  diyision.  Other 
obligations  are  interpreted  by  the  same  rules  by  which  statutes 
of  a  similar  nature  are  interpreted. 


CHAPTER   II. 

JOINT  OR  SEVERAL  OBLIGATIONS. 

Section  1490.  Obligations,  joint  or  seyezal,  &c. 

1431.  When  joint. 

1432.  Contribution  between  joint  parties. 

§  1430.  An  obligation  imposed  upon  several  persons,  or 
a  right  created  in  favor  of  several  persons,  may  be : 

1.  Joint; 

2.  Several ;  or, 

3.  Joint  and  several. 

§  1431.  An  obligation  .imposed  upon  several  persons,  or 
a  right  created  in  favor  of  several  persons,  is  presumed  to  be 
joint,  and  not  several,  except  in  the  special  case»  mentioned 
in  the  Title  on  the  Inteipretation  of  Contracts.  This  presump- 
tion, in  the  case  of  a  right,  can  be  overcome  only  by  express 
words  to  the  contrary. 

§  1432.  A  party  to  a  joint,  or  joint  and  several  obliga- 
tion, who  satisfies  more  than  his  share  of  t^e  claim  against 
all,  may  require  a  proportionate  contribution  from  all  the 
parties  joined  with  him. 


r 
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CHAPTER  in. 

CONDITIONAL  OBLIQATIONS, 

3lonoirl484.  Obligation,  when  conditional. 
1436.  Conditions,  kinds  of. 

1436.  Conditions  precedent. 

1437.  Conditions  concurrent. 

1438.  Condition  subsequent. 

1439.  Performance,  &o.,  of  conditions,  when  essential. 

1440.  When  performance,  &o.,  excns^. 

1441.  Impossible  or  unlawful  conditions  void. 

1442.  Conditions  inyolving  forfeiture,  how  construed. 

§  1434.  An  obligation  is  conditional,  when  the  rights  or 
duties  of  any  party  thereto  depend  9pon  the  occurrence  of  an 
uncertain  event. 

§  1436.  Conditions  may  be  precedent,  concurrent,  or 
subsequent. 

§  1436.  A  condition  precedent  is  one  which  is  to  be  per- 
formed before  some  right  dependent  thereon  accrues,  or  ?*>me 
aet  dependent  thereon  is  performed. 

§  1437.  Conditions  concurrent  arc  those  which  are  mnt- 
nsJly  dependent,  and  are  to  be  performed  at  the  same  time. 

§  1438«  A  condition  subsequent  is  one  referring  to  a  fut- 
ure event,  upon  the  happening  of  which  the  obligation  be- 
comes no  lonjrer  binding  upon  the  other  party,  if  he  chooses 
to  avail  himself  of  the  condition. 

§  1439.  Before  any  party  to  an  obligation  can  require 
anothe'r  paity  to  perform  any  act  under  it,  he  must  fulfil  all 
conditions  precedent  thereto  imposed  upon  himself;  and  must 
be  able  and  olfer  to  fulfil  all  conditions  concurrent  so  imposed 
upon  him  on  the  like  fulfilment  by  the  other  pai-ty,  except  as 
provided  by  the  next  section. 

§  1440.  If  a  party  to  an  obligation  gives  notice  to  another 
before  the  latter  is  in  default,  Siat  he  will  not  perform  the 
same  upon  his  part,  and  does  not  retract  such  notice  before  the 
time  at  which  performance  upon  his  part  is  due,  such  other 
party  is  entitled  to  enforce  the  obligation  without  previously 
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performing  or  offering  to  perform  any  conditions  upon  his  part 
m  favor  of  the  former  party. 

§  1441.  A  condition  in  a  contract,  the  fulfilment  of  which 
is  impossible  or  unlawful,  within  the  meaning  of  the  Article  on 
the  Object  of  Contracts,  or  which  is  repugnant  to  the  nature 
of  the  interest  created  by  the  contract,  is  void. 

§  1442.  A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose  benefit  it  is 
created. 


CHAPTER  IV. 
ALTERNATIVE  OBLIGATIONS. 

SicnoN  1448.  Who  has  the  right  of  selection. 

1449.  Right  of  selection,  how  lost. 

1450.  Alternatives  indivisible. 

1451.  Nullity  of  one  or  more  of  alternative  obligationB. 

§  1448.  If  an  obligation  requires  the  performance  of  one 
of  two  acts  in  the  alternative,  the  party  required  to  perform 
has  the  right  of  selection,  unless  it  is  otherwise  provided  by 
the  terms  of  the  obligation. 

§  1449.  If  the  party  having  the  right  of  selection  be- 
tween alternative  acts  does  not  give  notice  of  his  selection  to 
the  other  party  within  the  time,  if  any,  fixed  by  the  obligation 
for  that  purpose,  or,  if  none  is  so  fixed,  before  the  time  at 
which  the  obligation  ought  to  be  performed,  the  right  of  selec- 
tion passes  to  the  other  party. 

§  1450.  The  party  having  the  right  of  selection  between 
alternative  acts  must  select  one  of  them  in  its  entirety,  and 
cannot  select  part  of  one  and  part  of  another  without  the  con- 
sent of  the  other  party. 

§  1461.  If  one  of  the  alternative  acts  required  by  an  ob- 
ligation is  such  as  the  law  will  not  enforce,  or  becomes  unlaw- 
fid  or  impossible  of  performance,  the  obligation  is  to  be  inter* 
preted  as  though  the  other  stood  alone. 
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TITLE  m. 
TRANSFER  OF  OBLIGATIONS. 

SsonoN  1457.  Burden  of  obligation  not  transfemble. 

1468.  Rights  arisiiig  out  of  obligation  transferable. 

1459.  Non-negotiable  instruments  may  be  transferred. 

1460.  Gorenants  running  with  land,  what. 

1461.  What  corenants  run  with  land. 

1462.  Same. 
1468.  Saifie. 

1464.  What  covenants  run  with  land  when  assigns  are  named. 

1465.  Who  are  bound  by  corenants. 

1466.  Who  axe  not. 

1467.  Apportionment  of  covenants. 

§  1457.  The  burden  of  an  obligation  may  be  transferred 
with  the  consent  of  the  party  entitled  to  its  benefit,  but  not 
otherwise,  except  as  provided  by  section  1466. 

§  1458.  A  right  arising  out  of  an  obligation  is  the  prop- 
erty of  the  person  to  whom  it  is  due,  and  may  be  transferred 
as  such. 

§  1469.  Anon-negotiable  written  contract  for  the  payment 
of  money  or  personal  property  may  be  transferred  by  indorse- 
ment, in  like  manner  with  negotiable  instruments.  Such  in- 
dorsement shskll  transfer  all  the  rip^hts  of  the  assignor  under 
the  instrument  to  the  assignee,  subject  to  all  equities  and  de- 
fences existing  in  favor  of  the  maker  at  the  time  of  the  in- 
dorsement. 

ft 

§  1460.  Certain  covenants,  contained  in  grants  of  estates 
in  real  property,  are  appurtenant  to  such  estates,  and  pass  with 
them,  so  as  to  bind  the  assigns  of  the  covenantor  and  to  vest 
in  the  assigns  of  the  covenantee,  in  the  same  manner  as  if 
they  had  personally  entered  into  them.  Such  covenants  are 
said  to  run  with  the  land. 

§  1461.  The  only  covenants  which  run  with  the  land  are 
those  specified  in  this  title,  and  those  which  are  incidental 
thereto. 

§  1462.  Every  covenant  contained  in  a  grant  of  an  estate 

15 
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in  real  property,  which  is  made  for  the  direct  benefit  of  the 
property,  or  some  part  of  it  then  in  existence,  rans  with  the 
land. 

§  1463.  The  last  section  includes  covenants  "of  war- 
ranty/' *'  for  quiet  enjoyment/'  or  for  further  assurance  on 
the  part  of  a  grantor,  and  covenants  for  the  payment  of  rent, 
or  of  taxes  or  assessments  upon  the  land,  on  the  part  of  a 
grantee. 

§  1464.  A  covenant  for  the  addition  of  some  new  thing  to 
real  property,  or  for  the  direct  benefit  of  some  part  of  the 
property  not  then  in  existence  or  annexed  thereto,  when  con- 
tained in  a  grant  of  an  estate  in  such  property,  and  made  by 
the  covenantor  expressly  for  his  assigns  or  to  the  assigns  of 
the  covenantee,  runs  with  land  so  far  only  as  the  assigns  thus 
mentioned  are  concerned. 

§  1465.  A  covenant  running  with  the  land  binds  those 
only  who  acquire  the  whole  estate  of  the  covenantor  in  some 
part  of  the  property. 

§  1466.  No  one,  merely  by  reason  of  having  acquired  an 
estate  subject  to  a  covenant  running  with  the  land,  is  liable 
for  a  breach  of  the  covenant  before  he  acquired  the  estate,  or 
after  he  has  parted  with  it  or  ceased  to  enjoy  its  benefits. 

§  1467.  Where  several  persons,  holding  by  several  titles, 
are  subject  to  the  burden  or  entitled  to  the  benefit  of  a  cove- 
nant running  with  the  land,  it  must  be  apportioned  among 
them  according  to  the  value  of  the  property  subject  to  it  held 
by  them  respectively,  if  such  value  can  be  ascertained,  and  if 
not,  then  according  to  their  respective  interests  in  point  Of 
quantity. 
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TITLE  IV. 

EXTINCTION  OF  OBLIGATIONS. 

Chaptkr  I.  Performance,  §§  1473-1479. 

II.  Offer  of  Performance,  §§  1485-1505. 

III.  Prevention  of  Performance  or  Offer,  §§  1511- 

1515. 

IV.  Accord  and  Satisfaction,  §§  1521-1524. 
V.  Novation,  §§  1530-1533. 

YI.  Release,  §§  1541-1543. 


CHAPTER  L 

PERFORMANCB. 

BaonoN  1478.  Obligation  extinguished  by  performance. 

1474.  Performance  by  one  of  several  joint  debtors. 

1475.  Performance  to  one  of  joint  creditors. 

1476.  SfFect  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment,  what. 

1479.  Application  of  general  performance. 

§  1473.  Fall  performance  of  an  obligation,  bj  the  party 
whose  dutj  it  is  to  perform  it,  or  bj  any  other  person  on  his 
behalf,  and  with  his  assent,  if  accepted  bj  the  creditor,  extin- 
g^mshes  it. 

§  1474.  Performance  of  an  obligation,  hj  one  of  several 
persons  who  are  jointly  Uable  under  it,  extinguishes  the  lia- 
bility of  all. 

§  1475.  An  obligation  in  favor  of  several  persons  is  ex- 
tinguished by  performance  rendered  to  anj  or  them,  except 
in  the  case  of  a  deposit  made  by  owners  m  common,  or  m 
joint  ownership,  which  is  regulated  by  the  Title  on  Deposit. 

§  1476.  If  a  creditor,  or  any  one  of  two  or  more  joint 
ei^tors,  at  any  time  directs  the  debtor  to  perform'  his  obliga- 
tion in  a  particular  manner,  the  obligation  is  extinguished  by 
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performance  in  that  manner,  even  though  the  creditor  does 
not  receive  the  benefit  of  snch  performance. 

§  1477.  A  partial  performance  of  an  indivisible  obliji^ation 
extinguishes  a  corresponding  proportion  thereof,  if  the  benefit 
of  such  performance  is  voluntarily  retained  by  the  creditor, 
but  not  otherwise.  If  such  partial  performance  is  of  such  a 
nature  that  the  creditor  cannot  avoid  retaining  it  without  in- 
juring his  own  -property,  his  retention  thereof  is  not-presumed 
to  be  voluntary. 

§  1478.  Performance  of  an  obligation,  for  the  delivery  of 
money  only  is  called  payment. 

• 

§  1479.  Where  a  debtor,  under  several  obligations  to  an- 
other, does  an  act,  by  way  of  performance,  in  whole  or  in 
part,  which  is  equally  applicable  to  two  or  more  of  such  obli- 
gations, such  performance  must  be  applied  as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  of 
the  debtor  that  such  performance  should  be  app»lied  to  the  ex- 
tinction of  any  particular  obligation,  be  manifested  to  the 
creditor,  it  must  oe  so  applied ; 

2.  If  no  such  application  be  then  made,  the  creditor,  within 
a  reasonable  time  after  such  performance,  may  apply  it  to- 
ward the  extinction  of  any  obligation,  performance  of  which 
was  due  to  him  from  the  debtor  at  the  time  of  such  perform- 
ance ;  except  that  if  similar  obligations  were  due  to  him,  both 
individually  and  as  a  trustee,  he  must,  unless  otherwiise  di- 
rected by  the  debtor,  apply  the  performance  to  the  extinction 
of  all  such  obligations  in  equal  proportion ;  and'  an  application 
once  made  by  the  creditor  cannot  be  rescinded  without  the 
consent  of  [the]  debtor ; 

3.  If  neither  party  makes  such  application  within  the  time 
prescribed  herein,  the  performance  must  be  applied  to  the  ex- 
tinction of  obligations  in  the  following  order ;  and,  if  there  be 
more  than  one  obligation  of  a  particular  class,  to  the  extinc- 
tion of  all  in  that  class,  ratably : 

(1.)  Of  interest  due  at  the  time  of  the  performance ; 

(2.)  Of  principal  due  at  that  time  ; 

(3.)  Of  the  obligation  earliest  in  date  of  maturity  ; 

(4- )  Of  an  obligation  not  secured  by  a  lien  or  collateral  un- 
dertaking ; 

(5.)  Of  an  obligation  secured  by  alien  or  collateral  nndeii- 
takmg.    [In  efiect  July  1, 1874.] 


r 
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CHAPTER  n. 
OFFBB  OF  PBBFOBMANOB. 

£ixoxioif  1485.  Obligation  eztingnished  \>j  offer  of  perfoniianoe. 

1486.  Offer  of  partial  performance. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Where  offer  may  be  made. 

1490.  When  offer  must  be  made. 

1491.  Same. 

1492.  Compensation  after  delay  in  performance. 

1493.  Offer  to  be  made  in  good  faith. 
1491.  Conditional  offer. 

1495.  Ability  and  willingness  essential. 

1^6.  Production  of  thing  to  be  delivered  not  necessary^ 

1497.  Thing  offered  to  be  kept  separate. 

1498.  Performance  of  condition  precedent. 

1499.  Written  receipts. 

1500.  Extinction  of  pecuniary  obligation. 

1501.  Objections  to  mode  of  offer. 

1502.  Title  to  thing  offered. 
1508.  Oustody  of  thing  offered. 

1504.  Effect  of  oflbr  on  aocessoriea  of  obligation. 

1505.  Creditor's  retention  of  tlUng  which  ne  refuses  to  accept. 

§  1485.  An  obligation  is  extinguished  by  an  offer  of  per- 
formance, made  in  conformity  to  the  roles  herein  prescribed, 
and  with  intent  to  extinguish  the  obligation. 

§  I486.  An  offer  of  partial  performance  is  of  no  effect. 

§  1487.  An  offer  of  performance  most  be  made  by  the 
debtor,  or  by  some  person  on  his  behalf  and  with  his  assent. 

§  1488.  An  offer  of  performance  must  be  made  to  the 
creditor,  or  to  any  one  of  two  or  more  joint  creditors,  or  to  a 
person  authorized  by  one  or  more  of  them  to  receive  or  collect 
what  is  doe  under  the  obligation,  if  such  creditor  or  author- 
ized person  is  present  at  the  place  where  the  offer  may  be  made ; 
and,  if  not,  wnerever  the  creditor  may  be  found.  [In  effect 
Joly  1, 1874.] 

§  1489.  In  the  absence  of  an  express  provision  to  the  con- 
trary, an  otki  of  performance  may  be  made,  at  the  option  of 
the  debtor : 

1.  At  any  place  appointed  by  the  creditor ;  or. 
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2.  Wherever  the  person  to  whom  the  offer  oaght  to  be  ma4e 
can  be  foond;  or, 

3.  If  such  person  cannot,  with  reasonable  diligence,  be 
fonnd  within  this  State,  and  within  a  reasonable  distance  from 
his  residence  or  place  of  business,  or  if  he  evades  the  debtor, 
then  at  his  residence  or  place  of  business,  if  the  same  can, 
with  reasonable  diligence,  be  found  within  the  State  ;  or, 

4.  If  this  cannot  be  done,  then  at  anj  place  within  this 
State. 

§  1490.  Where  an  obligation  fixes  a  time  for  its  perform- 
ance, an  offer  of  performance  must  be  niade  at  that  time, 
within  reasonable  hours,  and  not  before  nor  afterwards. 

§  1491.  Where  an  obligation  does  not  fix  the  time  for  its 
performance,  an  oflfer  of  performance  may  be  made  at  any 
time  before  the  debtor,  upon  a  reasonable  demand,  has  refused 
to  perform. 

§  1492.  Where  delay  in  performance  is  capable  of  exact 
and  entire  compensation,  and  time  has  not  been  expressly  de- 
clared to  be  of  the  essence  of  the  obligation,  an  offer  of  perform- 
ance, accompanied  with  an  offer  of  such  compensation,  may  be 
made  at  any  time  after  it  is  due,  but  without  prejudice  to  any 
rights  acquired  by  the  creditor,  or  by  any  other  person,  in  the 
mean  time. 

§  1493.  An  ofier  of  performance  must  be  made  in  good 
fiiith,  and  in  such  manner  as  is  most  likely,  under  the  cir- 
cumstances, to  benefit  the  creditor. 

§  1494*  An  offer  of  performance  must  be  free  from  any 
conditions  which  the  creditor  is  not  bound,  on  his  part,  to 
perform. 

§  1496.  An  offer  of  performance  is  of  no  effect  if  the  per- 
son making  it  is  not  able  and  willing  to  perform  according  to 
the  offer. 

§  1496.  The  thing  to  be  delivered,  if  any,  need  not  in  any 
case  be  actually  produced,  upon  an  offer  of  performance, 
unless  the  offer  is  accepted. 

§  1497.  A  thing,  when  offered  by  way  of  performance. 
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mnst  not  be  mixed  with  other  things  from  which  it  cannot  be 
separated  immediately  and  without  difficulty. 

§  1498.  When  a  debtor  is  entitled  to  the  performance  of  a 
condition  precedent  to,  or  concurrent  with,  performance  on 
his  part,  he  may  make  his  offer  to  depend  upon  the  due  per- 
formance of  such  condition. 
49  Gal.  26.  ' 

§  1499.  A  debtor  has  a  right  to  require  from  his  creditor 
a  written  receipt  for  any  property  delivered  in  performance  of 
his  obligation. 

49  Gal.  25. 

§  1500.  An  obligation  for  the  payment  of  money  is  ex- 
tinguished by  a  due  offer  of  payment,  if  the  amount  is  imme- 
diately deposited  in  the  name  of  the  creditor,  with  some  bank 
of  deposit  within  this  State,  of  good  repute,  and  notice  there- 
of is  given  to  the  creditor. 

§  1601.  All  objections  to  the  mode  of  an  offer  of  perform- 
ance, which  the  creditor  has  an  opportunity  to  state  at  the 
time  to  the  person  making  the  offer,  and  which  could  be  then 
obviated  by  him,  are  waived  by  the  creditor,  if  not  then 
stated. 

§  1502.  The  title  to  a  thing  dulj  offered  in  performance 
of  an  obligation  passes  to  the  creditor,  if  the  debtor  at  the 
time  signifies  his  mtention  to  that  effect. 

§  1503.  The  person  offering  a  thing,  other  than  money, 
by  way  of  performance,  must,  if  he  means  to  treat  it  as  belong- 
ing to  the  creditor,  retain  it  as  a  depositary  for  hire,  until  the 
creditor  accepts  it,  or  until  he  has  given  reasonable  notice  to 
the  creditor  that  he  will  retain  it  no  longer,  and,  if  with  rea- 
sonable diligence  he  can  find  a  suitable  depositary  therefor, 
until  he  has  deposited  it  with  such  person. 

§  1504.  An  offer  of  payment  or  other  performance,  duly 
made,  though  the  title  to  the  thing  offered  be  not  transferred 
to  the  creditor,  stops  the  running  of  interest  on  the  obligation, 
and  has  the  same  effect  upon  all  its  incidents  as  a  perform- 
uice  thereof. 
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§  1505.  If  anything  is  given  to  a  creditor  bj  way  of  per- 
formance,  which  he  refuses  to  accept  as  such,  he  is  not  bound 
to  return  it  without  demand ;  but  if  he  retains  it,  he  is  a  gra- 
tuitous depositary  thereof. 

Costs  wh«u  tender  is  loade  l>efoie  Boit  ioiroii^ht.    Code  CIt.  Pipe.  1080. 


CHAPTER  III. 

PBBVBNTION  OF  PEBFOBMANOB  OB  OFFBB. 

SiOTioir  1611.  What  excuses  perfonoance,  &o. 

1612.  Effect  of  prevention  of  perzormanoe. 

1613.  Same.    (Repealed.) 

1614.  Same. 

1616.  Effect  of  refusal  to  accept  performance  before  offer. 

§  15 11.  1*he  want  of  performance  of  an  obligation,  or  of 
an  offer  of  performance,  in  whole  or  in  part,  or  any  delay 
therein,  is  excused  by  the  following  causes,  to  the  extent  to 
which  they  operate : 

1.  When  such  performance  or  offer  is  presented  or  delayed 
by  the  act  of  the  creditor,  or  by  the  operation  of  law,  even 
though  there  may  have  been  a  stipulation  that  this  shall  not 
be  an  excuse ; 

2.  When  it  is  prevented  or  delayed  by  an  irresistible,  super- 
human cause,  or  by  the  act  of  public  enemies  of  this  State  or 
of  the  United  States,  unless  the  parties  have  expressly  agreed 
to  the  contrary  ;  or, 

3.  When  the  debtor  is  induced  not  to  make  it,  by  any  act 
of  the  creditor  intended  or  naturally  tending  to  have  tfysA 
elEect,  done  at  or  before  the  time  at  which  such  performance 
or  o^er  may  be  made,  and  not  rescinded  before  that  time 

§  1512.  If  the  performance  of  an  obligation  be  prevented 
by  the  creditor,  the  debtor  is  entitled  to  all  the  benefits  which 
he  would  have  obtained  if  it  had  been  performed  by  both  par- 
ties.    [In  effect  July  1,  1874.] 

§  1513  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1514.  If  performance  of  an  obligation  is  prevented  by 
any  cause  excusing  performance,  other  than  the  act  of  the 
creditor,  the  debtor  is  entitled  to  a  ratable  proportion  of  the 
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consideration  to  which  he  would  have  been  entitled  npon  ftiU 
performance,  according  to  the  benefit  which  the  creditor  re- 
ceives from  the  actual  performance. 

§  1516.  A  refusal  by  a  creditor  to  accept  performance, 
made  before  an  offer  thereof,  is  equivalent  to  an  offer  and  re 
fusal,  unless,  before  performance  is  actually  due,  he  gives  no- 
tice to  the  debtor  of  his  willingness  to  accept  it. 


CHAPTER  IV. 

ACCOBD  AND  SATISFACTION. 

SionoN  1521.  Accoid,  what. 

1522.  Effect  of  accord. 

1528.  Satisfaction,  what. 

1S2A:.  Accord  of  liquidated  debt. 

§  1521*  An  accord  is  an  agreement  to  accept,  in  extinc- 
tion of  an  obligation,  something  different  from  or  less  than 
that  to  which  the  person  agreeing  to  accept  is  entitled.  [In 
effect  July  1,  1874.J 

§  1522.  Though  the  parties  to  an  accord  are  bound  to 
execute  it,  yet  it  does  not  extinguish  the  obligation  until  it 
ia  fa,\\y  executed. 

§  1523.  Acckeptance,  by  the  creditor,  of  the  cpnsideration. 
of  an  accord  extinguishes  the  obligation,  and  is  called  satis- 
^tion. 

§  1524.  Part  performance  of  an  obligation,  either  before 
or  after  a  breach  thereof,  when  expressly  accepted  by  the 
creditor  in  writing,  in  satisfaction,  or  rendered  in  pursuance 
of  an  agreement  in  writing,  for  that  purpose,  though  without 
ftny  new  consideration,  extinguishes  tne  obligation.  [In  effect 
Jnly  1,  1874.] 
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CHAPTER  V. 

NOVATION. 

SwmoN  1680.  Novation,  what. 

1531.  Modea  of  novation. 

1532.  Novation  a  contract. 
1583.  Bescission  of  novation. 

§  1630.  Novation  is  the  substitution  of  a  new  obligation 
for  an  existing  one. 
49  Cal.  50. 

§  1631.  Novation  is  made: 

1.  Bj  the  substitution  of  a  new  obligation  between  the  same 
parties,  with  intent  to  extinguish  the  old  obligation ; 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the  old 
one,  with  intent  to  release  the  latter ;  or, 

3.  Bj  the  substitution  of  a  new  creditor  in  place  of  the  old 
one,  with  intent  to  transfer  the  rights  of  the  latter  to  the 
former. 

§  1632.  Novation  is  made  by  contract,  and  is  subject  to 
all  the  rules  concerning  contracts  in  general. 

§  1633.  When  the  obligation  of  a  third  person,  or  an  or- 
der upon  such  person,  is  accepted  in  satisfaction,  the  creditor 
may  rescind  such  acceptance  if  the  debtor  prevents  such  per- 
son from  complying  with  the  order,  or  from  folfilling  the  obli- 
gation ;  or  if,  at  the  time  the  obligation  or  order  is  received, 
such  person  is  insolvent,  and  this  fact  is  unknown  to  the  cred- 
itor ;  or  if,  before  the  creditor  can  with  reasonable  diligence 
present  the  order  to  the  person  upon  whom  it  is  given,  he  be- 
comes insolvent.    [In  effect  July  1, 1874.] 
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CHAPTER  VI. 

RELEASE. 

SxonoK  IMl.  Obligatioii  extin^ished  bj  release. 

1542.  Certain  claims  not  affected  by  genezal  release. 

1543.  Release  of  sexeral  joint  debtors. 

§  1541.  An  obligation  is  extinguished  by  a  release  there- 
from given  to  the  debtor  bj  the  creditor,  upon  a  new  consid- 
eration, or  in  writing,  with  or  without  new  consideration. 

§  1642.  A  general  release  does  not  extend  to  claims 
which  the  creditor  does  not  know  or  suspect  to  exist  in  his 
favor  at  the  time  of  executing  the  release,  which  if  known  hj 
him  must  have  materially  affected  his  settlement  with  the 
debtor.    [In  effect  July  1,  1874.] 

§  1643.  A  release  of  one  of  two  or  more  joint  debtors 
does  not  extinguish  the  obligations  of  any  of  the  others,  un- 
less they  are  mere  guarantors ;  nor  does  it  affect  their  right  to 
contribution  from  him. 


PABT  n. 


CONTRACTa 

TiTLB  I.  Nature  op  ▲  Contkact,  §§  1549-1615. 

n.  Manitsr  of  cbbatibo  Contbaqts,  §1  1619-1629. 

III.  Intbbpbbtation  or  Contbacts,  g§  1^5:-166l. 

IV.  Unlawpul  Contracts^  §§  1667-1676. 

y.  EXTXNCTIOK  OP  GONTSACXa,  §§  1682-170L 


TITLE  I. 

NATURE  OF  A  CONTRACT. 

Chapter  I.  Depinition,  §§  1549-1650. 
II.  Parties,  §§  1556-1559. 

III.  Consent,  §§  1565-1589. 

IV.  Object,  §§  1595-1599. 

V.  Consideration,  §§  1605-1615. 

CHAPTER  I. 
DEFINITION. 

Sionoir  1519.  Oontiact,  what. 

1560.  Essential  elements  of  contract. 

§  1549.  A  contract  is  an  agreement  to  do  or  not  to  do 
a  certain  thing. 

§  1560.  It  is  essential  to  the  existence  of  a  contract  that 
there  should  he : 

1.  Parties  capahle  of  contracting ; 

2.  Their  consent ; 

3.  A  lawful  ohject ;  and, 

4.  A  sufficient  cause  or  consideration. 
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CHAPTER  n. 

PARTIES. 

Bnnoir  155B.  tr!io  niay  icantrftct. 
1567.  ttmdrs,  &e. 

1658.  Identification  of  parties  .necesnuj. 
1660.  When  contract  for  ben^  of  third  person  maylye  enforieed. 

§  1656.  All  persons  are  capable  of  contracting,  except 
minors,  persons  of  ansound  mind,  and  penons  deprived  of 
civil  rights. 

§  1657.  Minors  and  pei^ns  of  unsound  mind  have  onlv 
such  capacity  as  is  defined  by  Part  -L  of  DivMon  I.  ol  this 
Code. 

§  1558.  It  is  essential  to  the  validity  of  a  contract,  not 
only  that  the  parties  should  exist,  but  that  it  should  i>e  possi- 
ble to  identify  them. 

§  1559.  A  contract,  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  him  at  any  time  before  the 
{>arties  thereto  rescind  it. 


CHAPTER  in. 

CONSENT. 

Bkokoh  1665.  ilssentials  of  consent. 

1666.  Consent,  when  Toidable. 

1667.  Appareift  consent,  when  not  frdo. 

1668.  When  deemed  to  hare  been  obtained  by  fraud,  fte* 

1669.  Bnrees,  what. 

1670.  Menace,  what. 

1671.  Fraud,  actual  or  constaructive. 

1672.  Actual  fraud,  what. 

1673.  Constructive  fraud. 

1674.  Actual  fraud  a  questim  of  fact. 
1676.  l^ndu^  influence,  what. 

1676.  Mistake,  what. 

1677.  Mistake  of  fact. 

1678.  Mistake  of  law. 

1579.  Mistake  of  foreign  laws. 

1680.  Mutuality  of  consent. 

1681.  'Communication  bf  consent. 
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GtaOTXOH  16S2.  Mode  of  eommiuiicating  acceptance  of  proposaL 
1688.  When  conmmnication  deemed  complete. 

1584.  Acceptance  by  performance  of  conditions.    . 

1585.  Acceptance  must  be  absolute. 

1586.  Bevocation  of  proposal. 

1587.  Bevocation,  how  made. 

1588.  Batiflcation  of  contract,  rold  for  want  of  consent. 

1589.  Assumption  of  obligatioli  by  acceptance  of  benefits. 

§  1565.  The. consent  of  the  parties  to  a  contract  mnst  be: 

1.  Free; 

2.  Matual ;  and, 

3.  Communicated  hj  each  to  the  other. 

§  1566.  A  consent  which  is  not  free  is  nevertheless  not 
absolutely  void,  but  may  be  rescinded  by  the  parties,  in  Uie 
manner  prescribed  by  the  Chapter  on  Rescission. 

§  1567.  An  apparent  consent  is  not  real  or  free  when  ob- 
tained through : 

1.  Duress; 

2.  Menace; 

3.  Fraud; 

4.  Undue  influence ;  or,  * 

5.  Mistake. 

§  1568.  Consent  is  deemed  to  hare  been  obtained  through 
one  of  the  causes  mentioned  in  the  last  section  only  when  it 
would  not  have  been  given  had  such  cause  not  existed. 

§  1569.  Duress  consists  in : 

1.  Unlawful  confinement  of  the  person  of  the  party,  or  of 
the  husband  or  wife  of  such  party,  or  of  an  ancestor,  descend- 
ant, or  adopted  child  of  such  party,  husband,  or  wife ; 

2.  Unlawful  detention  of  the  property  of  any  such  person ; 
or, 

3.  Confinement  of  such  person,  lawful  in  form,  but  fraudn- 
lently  obtained,  or  fraudulently  made  unjustly  harassing  or 
oppressive. 

§  1570.  Menace  consists  in  a  threat : 

1.  Of  such  duress  as  is  specified  in  subdivfbions  1  and  3  of 
the  last  section ; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  property 
of  any  such  person  as  is  specified  in  the  last  section ;  or^ 

3.  Of  injury  to  the  character  of  any  such  person. 
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§  1571.  Frand  is  either  actual  or  constructive. 

§  1672.  Actual  fraud,  within  the  meaning  of  this  chapter, 
consists  in  any  of  the  following  acts,  committed  hj  a  party  to 
the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  party  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  hj 
one  who  does  not  helieve  it  to  l^e  true ; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true ; 

>3.  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  fiict ; 

4.  A  promise  made  without  any  intention  of  performing  it; 


or. 


5.  Any  other  act  fitted  to  deceive. 
Fraudulent  conveyance  a  misdemeanor.    Penal  Code,  §  681. 

§  1678.  Constr active  fraud  consists : 

1.  In  any  breach  of  duty  which,  without  an  actually  fraud- 
nlent  intent,  gains  an  advantage  to  the  person  in  fault,  or  any 
one  claiming  under  him,  by  misleading  another  to  his  preju- 
dice, or  to  the  prejudice  of  anv  one  claiming  under  him ;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially  declares 
to  be  fraudulent,  without  respect  to  actual  fraud. 

§  1674.  Actual  fraud  is  always  a  question  of  fact. 

§  1576.  Undue  influence  consists : 

1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by 
another,  or  wiio  holds  a  real  or.  apparent  authority  over  him, 
of  such  confidence  or  authority  for  the  purpose  of  obtaining 
an  unfair  advantage  over  him ; 

2.  In  taking  an  unfair  advantage  of  another's  weakness  of 
mind  ;  or, 

3.  Ill  taking  a  grossly  oppressive  and  unfair  advantage  of 
another's  nece^ities  or  distress. 

§  1676.  Mistake  may  be  either  of  fact  or  law. 

§  1577.  Mistake  of  fact  is  a  mistake,  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  the  person  making  the 
mistake,  and  consisting  in : 
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1.  An  nneonscions  ignorance  or  forgetftilness  of  a  fact  past 
or  present,  material  to  the  contract ;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material  to  the 
contract,  which  does  not  exist,  or  in  the  past  existence  of  snch 
a  thing,  which  has  not  existed. 

§  1678.  Mistake  of  law  constitutes  a  mistake,  within  the 
meaning  of  this  article^  only  when  it  arises  from  : 

1.  A  misapprehension  of  the  law  by  all  parties,  all  suppos- 
ing that  they  knew  and  understood  it,  and  all  making  sub- 
stantially the  same  mistake  as  to  the  law ;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which  the 
others  are  aware  at  the  time  of  contracting,  but  which  they  do 
not  rectify. 

§  1679*  Mistake  of  foreign  laws  is  a  mistake  of  &ct. 

§  1580.  Consent  is  not  mutnja.1,  unless  the  parties  all  agree 
upon  the  same  thing  in  the  same  sense.  But  in  certain  cases 
defined  by  the  Chapter  on  Interpretation,  they  are  to  be 
deemed  so  to  agree  without  regard  to  the  fact. 

§  1581.  Consent  can  be  communicated  with  effect  only 
by  sofne  act  or  omission  of  the  party  contracting,  by  which  he 
intends  to  communicate  it,  or  wnich  necessarily  tends  to  snch 
communication. 

§  1682.  If  a  proposal  prescribes  any  conditions  concerning 
the  communication  of  its  acceptance,  the  proposer  is  not  bound 
imless  they  are  conformed  to ;  but  in  other  cases  any  Teaion- 
able  and  usual  mode  may  be  adopted. 

§  1583.  Consent  is  deemed  to  be  fully  communicated  be- 
tween the  parties  as  soon  as  the  party  accepting  a  proposal 
has  put  his  acceptance  in  the  course  of  transmission  to  the 
proposer,  in  conformity  to  the  last  section. 

§  1584.  Performance  of  the  conditions  of  a  proposal,  or 
the  acceptance  of  the  consideration  offered  with  a  proposal,  is 
an  acceptance  of  the  proposal. 

§  1685.  An  acceptance  must  be  absolute  and  unqnalifiedy 
or  must  include  in  itself  an  acceptance  of  that  character 
which  the  proposer  can  separate  from  the  rest,  and  which  wiH 
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ocxnehide  the  peison  accepting.    A  qualified  acceptance  i»  a 
new  proposal. 

§  1589*  A  proposal  may  be  revoked  at  any  time  before 
Hs  acceptance  Is  communicated  to  the  proposer,  but  not  after- 
wards. 

§  1687.  A  proposal  is  revoked  : 

1.  By  the  communication  of  notice  of  revocation  by  the  pro- 
^ser  to  the  other  party,  in  the  manner  prescribed  by  sections 
"581  and  1583,  before  his  acceptance  has  been  communicated 
to  the  former ; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for 
Hb  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse  of 
m  reasonable  time  without  communication  of  the  acceptance. 

3.  By  the  failure  of  the  acceptor  to  fulfil  a  condition  pre- 
cedent to  acceptance ;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

S  1588.  A  contract  which  ifl  voidable  solely  for  want  of 
Jue  consent  may  be  ratified  by  a  subsequent  consent. 

§  1589.  A  voluntary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalent  to  a  consent  to  all  the  obligations  arising 
from  it,  so  ntr  as  the  facts  are  known,  or  ought  to  be  known, 
to  the  person  accepting. 


CHAPTER  lY. 
OBJECT  OF  A  CONTRACT. 

tionoN  1685.  Object,  wbat. 

169^  Sequidtes  of  object. 
1597.  ImpoesibUity,  what. 
1608.  When  contract  wholly  roid. 
1699.  When  contract  partiaUj  void. 

§  1595.  The  object  of  a  contract  is  the  thing  which  it  is 
■frreed,  on  the  part  of  the  party  receiving  the  consideration,  to 
do  or  not  to  do. 

§  1596.  The  object  of  a  contract  must  be  lawful  when  the 
eontxact  is  made,  and  possible  and  ascertainable  by  the  time 
the  contract  is  to  be  penormed. 

16 
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§  1697.  Eyery thing  is  deemed  possible  except  that  which 
is  impossible  in  the  nature  of  things. 

§  1698.  Where  a  contract  has  but  a  single  object,  and 
such  object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly 
impossiole  of  performance,  or  so  vaguely  expressed  as  to  be 
wholly  unascertainable,  the  entire  contract  is  void. 

§  1699.  Where  a  contract  has  several  distinct  objects,  of 
which  one  at  least  is  lawful,  and  one  at  least  is  unlawfdl,  in 
whole  or  in  part,  the  contract  is  void  as  to  the  latter  and  valid 
as  to  the  rest. 


CHAPTER  V. 

OONSIDEBATION. 

SionOH  1606.  Good  consideration,  what. 

1606.  How  far  legal  or  moral  obUgation  Ib  a  good  oouxideradoii. 

1607.  Consideration  lawful. 
1606.  Effect  of  illegality. 

1609.  Consideration  executed  or  executory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertaining  considexati(m. 
1618.  Same. 

1614.  Written  instrument  presumptive  evidence  of  consideration 
1616.  Burden  of  proof  to  invalidate  sufficient  consideration. 

§  1606.  Any  "benefit  conferred,  or  agreed  to  be  conferred, 
upon  the  pronusor,  by  any  other  person,  to  which  the  prom- 
isor is  not  lawfully  entitled,  or  any  prejudice  su^red,  or 
agreed  to  be  suffered,  by  such  person,  other  than  such  as  he  is 
at  the  time  of  consent  lawfully  bound  to  suffer,  as  an  induce- 
ment to  the  promisor,  is  a  good  consideration  for  a  promise. 

§  1606.  An  existing  legal  obligation  resting  upon  the 
promisor,  or  a  moral  obligation  originating  in  some  benefit 
conferred  upon  the  promisor,  or  prejudice  suffered  by  the 
promisee,  is  also  a  good  consideration  for  a  promise,  to  an  ex- 
tent corresponding  with  the  extent  of  the  obligation,  but  no 
further  or  otherwise. 

5  1607.  The  consideration  of  a  contract  must  be  lawful 
within  the  meaning  of  section  1667. 
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§  1608.  K  an^^partof  a  single  consideration  for  one  or 
more  x>bject8,  or  of  several  considerations  for  a  single  object, 
is  unlawfuli  the  entire  contract  is  void. 

§  1609.  A  consideration  may  be  executed  or  executory,  in 
whole  or  in  psyi;.  In  so  far  as  it  is  executory  it  is  subject  to 
the  provisions  of  Chapter  lY.  of  this  title. 

§  1610.  When  a  consideration  is  executory,  it  is  not  in- 
dispensable that  the  contract  should  specify  its  amount  or  the 
means  of  ascertaining  it.  It  may  be  left  to  the  decision  of  a 
third  person,  or  regulated  by  any  specified  standard. 

§  1611.  When  a  contract  does  not  determine  the  amount 
of  the  consideration,  nor  the  method  by  which  it  is  to  be  as- 
certained, or  when  it  leaves  the  amount  thereof  to  the  disci^- 
tion  of  an  interested  party,  the  consideration  must  be  so  much 
money  as  the  object  of  the  contract  is  reasonably  worth. 

§  1612.  Where  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  be  ascertained,  which  method 
is  on  its  face  impossible  of  execution,  the  entire  contract  is 
void. 

§  1613.  Where  a  contract  provides  «n  exclusive  method 
by  which  its  consideration  is  to  bje  ascertained,  which  method 
appears  possible  on  its  face,  but  in  fact  is,  or  becomes  impossi- 
ble of  execution,  such  provision  only  is  void. 

§  1614.  A  written  instrument  is  presumptive  evidence  of 
a  consideration. 

§  1616.  The  burden  of  showing  a  want  of  consideration 
sufficient  to  support  an  instrument  lies  with  the  party  seeking 
to  invalidate  or  avoid  it. 
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TITLE  n. 
MANNER  OF  CREATING  CONTPtA-CTS. 

Sbotior  1619.  Contracts,  express  or  implied.  • 

1620.  Express  contract,  what. 

1621.  Implied  contract,  what. 

1622.  What  contracts  may  be  onU. 

1628.  Contract  not  in  writing  throuigli  fiaiUd»  xoa^  b«  eoXoxo^ 

imainst  fraudulent  party. 
1684.  What  contracts  must  be  written. 

1626.  Bflectof  writing. 

1326.  Contract  in  writing,  takes  effect  when.         ^ 

1627.  ProTisions  of  chapter  on  transfers  of  real  ]|ioperi|y. 

1628.  Corporate  seal,  how  affixed. 

}62d.  ProYlsions  abolishing  seala  made  applicable. 

$  161 9.  A  contraol  ia  eitber  express  ov  imjolied. 

§  1620.  An  express  contract  is  one,  the  terms  of  which 
•re  stated  in  words.  ^ 

§  1621.  An  implied  contract  is  one,  tibys  e^^ee  «^ 
terms  of  which  are  manifested  by  condnct. 

§  1622ii  All  cQQ^raots  may  be  oral,  excepib  siieli  a*  «re 
tpficia%  required  by  statute  to  be  in  writing. 

§  1623.  Where  a  eontract,  which  is  required  by  law  to  b<i 
in.  writing,  is  prevented  from  being  put  into  writing  by  the 
fraud  of  a  party  thereto,  any  other  party  who  is  by  such,  fraud 
led  to  believe  that  it  is  in  writing,  and  acts  upon  such  belief 
to  his  prejudice,  may  enforce  it  against  the  fraudulent  party. 

Oodfi  CSlT.  P»oc.  $$  1971-1974, 

§  1624.  The  following  contracts  are  iava^d*  unless  tho 
same,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his  agent : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  sec> 
tion  twenty-seven  hundred  and  ninety-four  of  this  Code ; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 
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4.  An  agreement  for  the  sale  of  goods,  chattels,  or*thiDg8 
in  action,  at  a  price  not  less  than  two  hundred  dollars,  nnlesfl 
the  buyer  accept  or  receive  part  of  euch  goods  and  chattels, 
or  the  evidences,  or  some  of  them,  of  such  things  in  actioi^  or 
pay  at  the  time  some  part  of  the  purchase-money ;  but  when 
a  sale  is  made  at  auction,  an  entry  bv  the  auctioneer  in  his 
sale  book,  at  the  time  of  the  sale,  of  the  kind  of  property 
sold,  the  terms  of  the  sale,  the  price,  and  the  names  of  the  pur- 
chaser and  person  on  whose  account  the  sale  is  made,  is  a  suf- 
ficient memormdiun ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be 
charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or  a 
commission.     [In  effect  May  8,  1878.] 

Code  CiT.  Proc.  $$  1071-1974. 

§  1625.  The  execution  of*  a  contract  in  writing,  whether 
the  law  requires  it  to  be  written  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which  pre- 
ceded or  accompanied  the  execution  of  the  instrument. 

Code  Civ.  Proc.  §§  1971-1974. 

§  1626.  A  contract  in  writing  takes  efiect  upon  its  deliv- 
ery to  the  party  in  whose  favor  it  is  made,  or  to  his  agent. 

§  1627«  The  provisions  of  the  Chapter  on  Transfers  111 
General,  concerning  the  delivery  of  grants,  absolute  and  c«a- 
ditional,  apply  to  adl  written  contracts. 

§  1628.  A  corporate  or  official  seal  may  be  affixed  to  Wi 
histrnment  by  a  mere  impression  upon  the  paper  or  other  raa^ 
tcrial  on  which  such  instrument  is  written. 

§  1629.  All  distinctions  between  sealed  and  unsealed  hk 
struments  are  abolished. 
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TITLE  III. 
INTERPRETATION  OF  CONTRACTS. 

BsOTiON  1636.  Uniformity  of  interpretation. 

1686.  Contracts,  how  to  be  interpreted. 

1637.  Intention  of  parties,  how  ascertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  .of  written  contracts. 

1640.  Writing,  when  disregarded. 

1641.  Effect  to  be  giren  to  every  part  of  contract. 

1642.  Several  contracts,  when  taken  together. 

1643.  Interpretation  in  favor  of  contract. 

1644.  Words  to  be  understood  in  usual  sense. 
1646.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object. 

1649.  Interpretation  in  sense  in  wliich  promisor  believed  pran* 

isee  to  rely. 

1660.  Particular  clause  subordinate  to  general  intent. 

1661.  Contract,  partly  written  and  partly  printed. 

1662.  Bepugnancies,  how  reconciled. 

1663.  InconsigteDt  words  rejected. 

1664.  Words  to  be  taken  most  strongly  a«dnst  whom. 
1666.  Reasonable  stipulations,  when  implied. 

1666.  Necessary  incident-s  implied. 

1667.  Time  of  performance  of  coniaract. 

1668.  Time,  when  of  essence.    (Repealed.) 

1669.  When  Joint  and  several. 

1660.  Same. 

1661.  Executed  and  executory  contracts,  what. 

§  1636.  All  contracts,  whether  public  or  private,  are  to  be 
interpreted  bj  the  same  rules,  except  as  otherwise  provided  by 
this  Code. 

§  1636.  A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the  time 
of  contracting,  so  far  as  the  same  is  ascertainable  and  lawful. 

§  1637.  For  the  purpose  of  ascertaim'ng  the  intention  of 
the  parties  to  a  contract,  if  otherwise  doubtful,  the  rules  giren 
in  tnis  chapter  are  to  be  applied. 

§  1638.  The  language  of  a  contract  is  to  gorem  its  inter- 
pretation, if  the  language  is  clear  and  explicit,  and  does  not 
involve  an  absurdity. 
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^  §  1639.  When  a  contract  is  reduced  to  writing,  the  inten- 
tion of  the  parties  is  to  be  ascertained  from  the  writing  alone, 
if  possible ;  subject,  however,  to  the  other  provisions  of  this 
title. 

§  1640.  When,  through  fraud,  mistake,  or  accident,  a 
written  contract  fails  to  express  the  real  intention  of  the  par- 
ties, such  intention  is  to  be  regarded,  and  the  erroneous  parts 
of  the  writing  disregarded. 

§  1641.  The  whole  of  a  contract  is  to  be  taken  together, 
so  as  to  give  effect  to  every  part,  if  reasonably  practicable, 
each  clause  helping  to  interpi^pt  the  other. 

§  1642.  Several  contracts  relating  to  the  same  matters, 
between  the  same  parties,  and  made  as  parts  of  substantially 
one  transaction,  are  to  be  taken  together. 

§  1643.  A  contract  must  receive  such  an  interpretation  as 
will  make  it  lawful,  operative,  definite,  reasonable,  and  capa- 
ble of  being  carried  into  effect,  if  it  can  be  done  without  vio- 
lating the  intention  of  the  parties. 

§  1644.  The  words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather  than  according  to 
their  strict  legal  meaning ;  unless  used  by  the  parties  m  a 
technical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  which  case  the  latter  must  be  followed. 

§  1646.  Technical  words  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  profession  or  business  to  which 
they  relate,  unless  clearly  used  in  a  different  sense. 

§  1646.  A  contract  is  to  be  interpreted  according  to  the 
law  and  usage  of  the  place  where  it  is  to  be  perform^ ;  or,  if 
it  does  not  indicate  a  place  of  perfoimance,  according  to  the 
law  and  usage  of  the  place  where  it  is  made. 

§  1647.  A  contract  may  be  explained  by  reference  to  the 
circumstances  under  whicH  it  was  made,  and  the  matter  to 
which  it  relates. 

§  1648.  However  broad  may  be  the  terms  of  a  contract,  it 
extends  only  to  those  things  concerning  which  it  appears  that 
Uie  parties  intended  to  contract. 
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S  1649.  If  the  terms  of  a  promise  are  in  any  respect  am- 
bi^ons  or  nncertain,  it  mast  be  interpreted  in  the  sense  m. 
which  the  promisor  believed^  at  the  time  of  making  it^  that  th^ 
promisee  understood  it. 

Code  CiTU  Proc.  §  1864. 

S  1650.  Particular  clauses  of  a  oo&tract  are  ffoboidlnate 
to  its  general  intent. 

§  1661.  Where  a  contract  is  partly  written  and  partly 
printed,  or  where  part  of  it  is  written  or  printed  under  the 
special  directions  of  the  parties,  and  with  a  special  view  to 
tneir  intention,  and  the  remainder  ia  copied  from  a  form  orig- 
inally prepared  without  special  reference  to  the  particular  par- 
ties and  the  particular  contract  in  question,  the  written  parts 
control  the  printed  parts,  and  the  parts  which  are  purdy  orif^- 
inal  control  those  which  are  copied  from  a  form.  And  if  the 
two  are  absolutely  repugnant,  the  latter  must  be  so  far  disre- 
garded. • 

§  1652.  Repugnancy  in  a  contract  must  be  reconciled,  if 
possible,  by  such  an  interpretation  as  will  gire  some  efiect  tb 
the  repugnant  clauses,  subordinate  to  the  general  intent  and 
purpose  of  the  whole  contract. 

§  1653.  Words  in  a  contract  which  are  wholly  inconststeizt 
with  its  nature,  or  with  the  main  intention  of  the  parties,  ana 
to  be  rejected. 

$  1654.  Hn  ca^es  of  onoertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  shonld  be  interpreted 
most  strongly  against  the  party  who  caosed  the  oncertamty  to 
exist.  The  promisor  is  presumed  to  be  such  party ;  except  in 
a  contract  between  a  |>ublic  officer  or  body,  as  snch,  and  a 
private  party,  in  which  it  is  presumed  that  aU  uncertainty  was 
caused  by  the  private  party. 

§  1655.  Stipulations  which  are  necessary  to  make  a  con- 
tract reasonable,  or  conformable  to  usage,  are  implied,  in  re- 
spect to  matters  concerning  which  the  contract  manifests  no 
contrary  intention. 

§  1656.  All  things  that  in  law  or  usage  are  considered  as 
t&cidental  to  a  contract,  or  as  necessary  to  cany  it  into  effect. 
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t£n  implied  therefrom,  unless  some  of  them  are  expte^j 
mentioned  therein,  when  all  other  things  of  the  same  class  an 
deemed  to  be  excluded. 

§  1657.  If  no  time  is  specified  for  the  performance  of  an 
act  required  to  be  performed,  a  reasonable  time  is  allowed.  If 
the  act  is  in  Its  nature  capaUe  of  being  done  instantly,  —  as, 
for  example,  if  it  consists  in  the  payment  of  money  only,  —  it 
must  be  performed  immediately  upon  the  thing  to  be  done  be- 
ing exactly  ascertained. 

§  1668  of  said  Code  is  Tq)ealed.    {In  effect  July  1, 1874,] 

§  1669.  Where  all  the  parties  who  unite  in  a  promise  re- 
ceiye  some  benefit  from  the  consideration,  whether  past  ^ 
jnresent,  their  promise  is  presumed  to  be  joint  and  several. 

§  1660.  A  promise,  made  in  the  singular  number,  bat 
executed  by  several  persons,  is  presumed  to  be  joint  and  sev- 
eral. 

f  1661.  An  executed  contract  is  one,  the  object  of  Which 
ifi  folly  performed.    All  others  are  executoxyk 


TITLE  IV, 
UNLAWFUL  CONTRACTS. 

Bmhor  1667.  What  Is  nnlawf  itl. 

1668.  Certain  contracts  unlawful. 

5669.  Pctaaltiee  void,    (fiepeated.) 
670.  Contract  fixing  damages,  Toid. 
1671.  Sxeeption. 

1692.  IRestinints  upon  legal  proceedings.    (Repealed.) 
167R.  Oontmct  in  restraint  of  trade,  Void. 

1674.  Exception  in  favor  of  sale  of  c^od  will. 

1675.  Exception  in  favor  of  partnership  arrangements, 

1676.  Contract  in  restraint  of  marriage,  void. 

§  1667.  That  is  not  lawM  which  is : 

1.  Contrary  to  an  express  provision  of  law ; 

2.  Contrary  to  the  policy  of  express  law,  though  not  ex- 
pressly prohibited ;  or, 

3.  Otnerwise  contrary  to  good  morals. 
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§  1668.  All  contracts  which  have  for  their  object,  directly 
or  indirectly,  to  exempt  any  one  from  responsibility  for  his 
own  frand,  or  wilfnl  injury  to  the  person  or  property  of 
another,  or  violation  of  law,  whether  wilful  or  negligent,  are 
against  the  policy  of  the  law. 

§  1669  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  1670.  Every  contract  by  which  the  amount  of  damage 
to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 
an  obligation,  is  determined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  in  the  next  section. 

§  1671.  The  parties  to  a  contract  may  agree  therein  upon 
an  amount  which  shall  be  presumed  to  be  the  amount  of  dam* 
age  sustained  bv  a  breach  thereof,  when,  from  the  nature  of 
the  ca.se,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage. 

§  1672  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1673.  Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is  to 
that  extent  void. 

§  1674.  One  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  bus- 
iness within  a  specified  county,  city,  or  a  part  thereof,  so  long 
as  the  buyer,  or  an^  person  deriving  title,  to  the  good  will  frpm. 
him,  carries  on  a  like  business  therein. 

§  1675.  Partners  may,  upon  or  in  anticipation  of  a  disso- 
lution of  the  partnership,  agree  that  none  of  them  will  carry 
on  a  similar  business  within  the  same  city  or  town  where  the 
partnership  business  has  been  transacted,  or  within  a  specified 
part  thereof. 

§  1676.  Every  contract  in  restraint  of  the  marriage  of 
tny  person,  other  than  a  minor,  is  void. 
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TITLE  V. 

EXTINCrriON  OF  CONTRACTS. 

Chaptbr  I.  Ck>irrRACT8,  how  extinguished,  §  1682. 
II.  Bescission,  §§  1688-1691. 
III.  Alteration  and  CANCEUiATiON,  §§  1697-1701. 


CHAPTER  L 

CONTRACTS,  HOW  BXTINGUISHBD. 
Skotion  1682.  Contract,  how  extinguished. 

§  1682.  A  contract  may  be  extingaishe^  in  like  manner 
with  any  other  obligation,  and  also  in  the  maimer  prescribed 
by  this  title. 


CHAPTER  n. 

RESCISSION. 

Saonoir  1688.  Besciorion  extingniBhes  contract. 
1689.  When  party  may  tescind. 

1600.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 
1691.  Beecission,  how  effected. 

§  1688.  A  contract  is  extinguished  by  its  rescission. 

§  1689.  A  party  to  a  contract  may  rescind  the  same  in  the 
following  cases  only : 

1.  If  the  consent  of  the  party  rescinding,  or  of  any  party 
jointly  contracting  with  him,  was  given  by  mistake,  or  ob- 
tained through  duress,  menace,  fraud,  or  undue  influence,  ex- 
ercised  by  or  with  the  connivance  of  the  party  as  to  whom  he 
rescinds,  or  of  any  other  party  to  the  contract  jointly  inter- 
ested with  such  party ; 

2.  If,  through  the  fault  of  the  party^  as  to  whom  he  rescinds, 
the  consideration  for  his  obli|;ation  fails,  in  whole  or  in  part ; 

3.  If  such  consideration  becomes  entirely  void  from  any 
<tause; 
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4.  If  such  consideration,  before  it  is  rendered  to  him«  failfi 
in  a  material  respect,  from  any  caose ;  or, 

5.  By  consent  of  all  the  other  parties. 

I  1690.  A  stipnlation  that  errors  of  description  shall  not 
avoid  a  contract^  or  shall  be  the  snbject  of  compensation,  or 
both,  does  not  take  away  the  right  of  rescission  for  fraud,  nor 
for  mistake,  where  snteh  mistake  Is  in  a  matter  t^ssentiai  to  t^ 
inducement  of  the  contract,  and  is  not  capable  of  exact  and 
entire  compensation. 

§  1691.  Rescission,  when  not  effected  by  consent,  csm  be 
accomplished  only  by  the  use,  on  the  part  of  the  party  rescind- 
ing, of  reasonable  diligence  to  comply  with  the  following 
rules: 

1.  He  must  rescind  promptly,  upon  discoveiing  the  facts 
which  entitle  him  to  rescind,  u  he  is  free  from  duress,  menace, 
undue  influence,  or  disability,  and  is  aware  of  his  right  to  re- 
scind; and,         * 

2.  He  must  restore  to  the  other  party  everything  of  vaTue 
which  he  has  received  from  him  under  the  contract ;  or  must 
offer  to  restore  the  same,  upon  condition  that  such  party  shall 
do  likewise,  unless  the  latter  is  unable  or  positively  refuses  to 
do  so. 


CHAPTER  in. 

ALTERATION  AND  CANOBIaLATION. 

SaoaWK  1607.  Alteiratiobof  Terlial  contrsct. 
1698.  Sealed  contracts,  how  modified. 
1609.  Extinction  hy  cancellation,  &c. 

1700.  Esctiactlon  by  tinaitt'horlcea^altexwtian. 

1701.  Altexation  of  duplicate,  Aot  to  profodic*. 

§  1697*  A  contract  not  in  writing  ma^  be  altered  in  any 
respect  by  consent  of  the  parties,  in  writing,  without  a  new 
consideration,  and  is  extinguished  thereby  to  the  extent  of  Uie 
new  alteration.     [In  effect  July  1, 1874.] 

§  1698.  A  contract  in  writing  may  be  altered  by  a  con> 
.^ract  in  writing,  or  by  an  execut^  oral  agreement,  and  not 
otherwise.    {In  effect  Jniy  1, 1874.] 


249  EXTINCTION  OF   CONTRACTS.      §§  1699-1701 


§  1699.  The  destruction  or  cancellation  of  a  written  con- 
tract, or  of  the  si)?nature  of  the  parties  liable  thereon,  with 
intent  to  extinguish  the  obligation  thereof,  extinguishes  it  as 
to  all  the  parties  consenting  to  the  act. 

§  1700.  The  intentional  destruction,  cancellation,  or  mate- 
rial alteration  of  a  written  contract,  by  a  party  entitled  to 
any  benefit  under  it,  or  with  his  consent,  extinguishes  all  the 
executory  obh'gations  of  the  contract  in  his  favor,  against  par- 
ties who  do  not  consent  to  the  act. 

§  1701.  Where  a  contract  is  executed  in  duplicate,  an  al- 
teration or  destruction  of  one  copy,  while  the  other  exists,  is 
not  within  the  provisions  of  the  last  section. 


( 


PART  III. 


OBLIGATIONS  IMPOSED  BY  LAW. 

Sbctiom  1708.  Abstinence  from  injury. 

1709.  Fraudulent  deceit 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  &o. 

1712.  Restoration  of  thing  wrongfully  acquired. 

1713.  When  demand  necessary. 

1714.  Responsibility  for  wilful  acts,  n^ligence,  &o. 
1716.  Other  obligations 

§  1708.  Eyery  person  is  bound,  without  contract,  to  ab- 
stain from  injuring  the  person  or  property  of  anot^ier,  or  in* 
fringing  upon  any  of  his  rights. 

As  to  what  injuries  are  criminal,  see  Penal  Code,  §§  846-849. 

§  1709.  One  who  wilfully  deceives  another  with  intent  to 
induce  him  to  alter  his  position  to  his  injury  or  risk;  is  liable 
for  any  damage  which  he  thereby  suffers. 

§  1710.  A  deceit,  within  the  meaning  of  the  last  Becdon, 
is  either : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true ; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one 
who  has  no  reasonable  ground  for  believing  it  to  be  true ; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to  dis- 
close it,  or  who  gives  information  of  other  facts  whidi  are 
likely  to  mislead  for  want  of  communication  of  that  fact ;  or, 

4.  A  promise^  made  without  any  intention  of  performing  it. 

§  1711.  One  who  practises  a  deceit  with  intent  to  defrand 
the  public,  or  a  particular  class  of  persons,  is  deemed  to  have 
intended  to  defraud  evei*^  individual  in  that  class,  who  is  act- 
aally  misled  by  the  deceit. 
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§  1712.  One  who  obtains  a  thing  without  the  consent  of  its 
owner,  or  bj  a  consent  afterwards  rescinded,  or  by  an  unlaw- 
fnl  exaction  which  the  owner  could  not  at  the  time  prudently 
refuse,  must  restore  it  to  the  person  from  whom  it  was  thus 
obtained,  unless  he  has  acquired  a  title  thereto  saperior  to  that 
of  such  other  person,  or  unless  the  transaction  was  corrupt 
and  unlawful  on  both  sides. 

§  1718.  The  restoration  required  by  the  last  section  must 
be'  made  without  demand,  except  where  a  thing  is  obtained 
by  mutual  mistake,  in  which  case  the  party  obtaining  the 
thing  is  not  bound  to  return  it  until  he  has  notice  of  the  mis- 
take. 

§  1714.  Every  one  is  responsible,  not  only  for  the  result 
of  his  wilful  acts,  but  also  for  an  injury  occasioned  to  another 
by  his  want  of  ordinary  care  or  skill  in  the  management  of 
his  property  or  person,  except  so  far  as  the  latter  has,  wilfully 
or  by  want  of  ordinary  care,  brought  the  injury  upon  himseUl 
The  extent  of  liability  in  such  cases  is  defined  by  the  Title  on 
Compensatory  Relief. 

Penal  Code,  §§  846-819. 

§  1715.  Other  obligations  are  prescribed  by  DivisionB  L 
ind  II.  of  this  Code. 


PART  IT. 

♦ 

OBLIGATIONS  ARISING  FROM  PARTICULAR 

TRANSACTIONS. 

TiTLB  L  Salb,  §§  1721-1798. 

II.  Exchange,  §§  1804-1807. 

III.  Deposit,  §§  1813-1878, 

IV.  Loan,  §§  1884-1920. 
V.  Hieing,  §§  1925-1959. 

VL  Service,  |§  1965-2079. 
VII.  Carriaoe,  §§  2085-2209. 
VIII.  Trust,  §§2215-2289. 
IX.  Agency,  §§  2295-2389. 
X.  Partnership,  §§  2395-2520. 
XI.  Insurance,  §§  2527-2766. 
XII.  Indemnity,  §§  2772-2781. 
XIIL  Guaranty,  §§  2787-2866. 
XIV.  Lien,  §§  2872-^080. 
XV.  Negotiable  Instruments,  §§  3086-^262. 
XVL  General  Provisions,  §  3268. 


TITLE   L 

SALE. 

Chapter  I.  General  Provisions,  §§  1721-1741. 

II.  Rights  and  Obligations  of  the  Seller,  §§  1748- 

1778. 
ni.  Rights  and  Obligations  of  the  Buyer,  $$  1784- 

1786. 
IV.  Sale  by  Auction,  §§  1792-1798. 
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CHAPTER  I. 

QBNEBAL  PROVISIONS. 

Abhou  I.  8au,  S§  1721-1722. 

II.  AasBKiuNTS  FOK  Salx,  §$  1726-1784. 
IIL  Foax  or  thx  Contiuoi,  §§  1789-1741. 

ARTICLE  I. 

BALE. 

Bionoirl721.  Sale,  what. 

1722.  Subject  of  sale. 

§  1721.  Sale  is  a  contract  bj  which,  for  a  pecaniarj  con- 
rideration,  called  a  price,  one  transfers  to  another  an  interest 
in  property. 

§  1722.  The  snbject  of  sale  must  be  property,  the  title  to 
which  can  be  immediately  transferred  from  the  seller  to  the 
buyer. 

ARTICLE  n. 

AGBEEMENT8  FOB  SALE. 

Sboixon  1726.  Agreement  for  sale. 

1727.  Agreement  to  sell. 

1728.  Agreement  to  buy. 

1729.  Agreement  to  sell  and  buy. 

1780.  What  may  be  the  subject  of  the  contract. 

1781.  Agreement  to  sell  real  property. 

1782.  Form  of  grant  required  by  such  contract.    (Repealed.) 
1788.  Usual  common  law  coTenants  required  by  such  oontmcti, 

when. 
1784.  Form  of  such  coyenants. 

§  1726.  An  agreement  for  sale  is  either: 

1.  An  agreement  to  sell ; 

2.  An  agreement  to  buy ;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 

§  1727.  An  agreement  to  sell  is  a  contract  by  which  one 
engages,  for  a  price,  to  transfer  to  another  the  title  to  a  cer- 
tain thing. 

*  17 
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§  1728.  An  agreement  to  buy  is  a  contract  by  which  onb 
engages  to  accept  from  another,  and  pay  a  price  for  the  title 
to  a  certain  thing. 

§  1729.  An  agreement  to  sell  and  buy  is  a  contract  by 
which  one  engages  to  transfer  the  title  to  a  certain  thing  to 
another,  who  engages  to  acqept  the  same  from  him  and  to  pay 
a  price  therefor. 

§  1780.  Any  property  which,  if  in  existence,  might  be  the 
subject  of  sale,  may  be  the  subject  of  an  agreement  for  sale, 
whether  in  existence  or  not. 

§  1731.  An  agreement  to  sell  .i^eal  property  binds  the 
seller  to  execute  a  conveyance  in  form  sufBciei^t  to  pass  the 
title  to  the  property.    [In  effect  July  1,  1874.] 

§  1782  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  1788.  An  agreement  on  the  part  of  a  seller  of  real 
property  to  give  the  usual  covenants,  binds  him  to  insert  in' 
the  grant  covenants  of  "seizin,**  "quiet  enjoyment,'*  *' fur- 
ther assurance,"  "general  warranty,'*  and  " against  incum- 
brances." 

§  1784.  The  covenants  mentioned  in  the  last  section  must 
be  in  substance  as  follows :  "  The  party  of  the  first  part  cov- 
Dnants  with  the  party  of  the  second  part,  that  the  lormerjs 
now  seized  in  fee  simple  of  the  property  granted ;  that  the 
latter  shall  enjoy  the  same  without  any  lawful  disturbance ; 
that  the  same  is  free  from  all  incumbi-ances ;  that  the  party 
of  the  first  part,  and  all  persons  acquiring  apy  interest  in  the 
same  through  or  for  him,  will,  on  demand,  execute  and  de- 
liver to  the  party  oi  the  second  part,  at  the  expense  of  the 
latter,  any  further  assurance  of  the  same  that  may  be  reason- 
ably required  ;  and  that  the  party  of  the  first  part  will  war- 
rant to  the  party  of  the  second  part  .all  ,the  said  property 
against  eveiy  person  lawfully  claiming  the  same.*' 
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ARTJK]^  HI. 

rOT»<^  THE  OONTRACT. 

SaofKMr  1789.  Ckmtxact  for  baIc  o.f  pezsonal  property. 

1740.  Contract  to  manu&cture.         • 

1741.  Contract  for  mle  of  real  properly. 

§  X73d.  No  sale  of  personal  property^  or  agreement  to 
ouy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more,  is 
vaUd,  unless : 

1.  The  agreement  or  some  note  or  memorandum  thereof  be 
in  writing,  and  subscribed  by  the  party  to  be  charged,  or  by 
:his  agent ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or 
when  it  consists  of  a  thing  in  action,  part  of  the  evidences 
tbczao^  or^ome  of  them  ;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 
[In  effect  July  1,  1874.] 

Code  Civ.  Proc.  §§  1971-197*. 

§  1 740.  An  agreement  to  manufacture  a  thing,  from  ma- 
terials furnished  by  the  manufacturer,  or  by  another  person,  is 
not  within  the  provisions  of  the  last  section. 

t 

§  1741.  No  agreement  for  the  sale  of  real  property,  or  of 
an  interest  therein,  is  valid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  be  in  writing,  and  subscribe^  by  the 
partv  to  be  charged,  or  his  agent,  thereunto  authorized,  in 
writing ;  but  this  does  not  abridge  the  power  of  any  court  to 
compel  the  specific  performance  of  any  agreement  for  the  sale 
of  real  property  in  case  of  part  perfoi'mance  thereof.  [In  effect 
July  1,  1874.] 
Code  Civ.  Proc.  |§  1971-1974. 


CHAPTER  IL 
BIQHTS  AND  OBLIGATIONS  OF  THE  SELLBB. 

ASTICLE  I.  BlQHTS  AND  DUTIBS  BBFORB  DSUVXaT,  $$  17^X740. 

11.  Dkuvekt,  §$1768-1758. 
UL  •WA]utAiiTT,§§  1768-1778. 
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ARTICLE  I. 

RIGHTS  AND  DUTIES   BBFORB  DSLITBBT.  - 

SxcmoN  1748.  When  seller  must  act  as  depositary. 
*     1749.  When  seller  may  resell. 

§  1748,  After  personal  property  has  been  sold,  and  until 
the  delivery  is  completed,  the  seller  has  the  rights  and  obliga- 
tions of  a  depositary  for  hire,  except  that  he  must  keep  the 
property,  without  charge,  until  the  buyer  has  had  a  reasonable 
opportunity  to  remove  it. 

§  1749.  If  a  buyer  of  personal  property  does  not  pay  for 
it  according  to  contract,  and  it  remains  in  the  possession  of 
the  seller  after  payment  is  due,  the  seller  may  rescind  the  sale, 
or  may  enforce  his  lien  for  the  price,  in  the  manner  prescribed 
by  the  Title  on  Liens. 

ARTICLE  II. 
1 

DELIVEBT. 

SBOnoN  1753.  Delivery  on  demand. 

1754.  Delivery,  where  made. 

1755.  Expense  of  transportation. 

1756.  Notice  of  election  as  to  delivery. 

1767.  Bayer's  directions  as  to  manner  of  sending  thing  sold. 
1758.  Delivery  to  be  within  reasonable  hours. 

§  1758.  One  who  sells  personal  property,  whether  it  was 
in  his  possession  at  the  time  of  sale  or  not,  must  put  it  into 
.a  condition  fit  for  delivery,  and  deliver  it  to  the  buyer  within 
a  reasonable  time  after  demand,  unless  he  has  a  lien  thereon. 

§  1764.  Personal  property  sold  is  deliverable  at  the  place 
where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or  if 
it  is  not  then  in  existence,  it  is  deliverable  at  the  place  where 
it  is  produced. 

§  1755.  One  who  sells  personal  property  must  bring  it  to 
his  own  door,  or  other  convenient  place,  for  its  acceptance  by 
\he  buyer,  but  further  transportation  is  at  the  risk  and  exp^ise 
>f  the  buyer. 

§  1756.  When  either  party  to  a  contract  of  sale  has  an 
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option  as  to  the  time,  place,  or  manner  of  delivery,  he  most 
give  the  other  party  reasonable  notice  of  his  choice ;  and  if  he 
does  not  c^ive  such  notice  within  a  reasonable  time,  his  right 
of  option  IS  waived. 

§  1757.  If  a  seller  agrees  to  send  the  thing  sold  to  the 
bnjer,  he  must  follow  the  directions  of  the  latter  as  to  the  man- 
ner of  sending,  or  it  will  be  at  his  own  risk  during  its  trans- 
portation. If  he  follows  such  directions,  or  if,  in  the  absence 
of  special  directions,  he  uses  ordinary  care  in  forwarding  the 
thing,  it  is  at  the  risk  of  the  buyer. 

§  1758.  The  delivery  of  a  thing  sold  can  be  offered  or  de- 
manded only  within  reasonable  hoars  of  the  day. 


ARTICLE  m. 

WAKRANTY. 

SionON  1763.  Warranty,  what. 

1764.  No  implied  warrantj  in  mere  contract  of  sale. 

1765.  Warranty  of  title  to  personal  property. 

1766.  Warranty  on  sale  by  sample. 

1767.  When  seller  knows  that  buyer  relies  on  his  statements, 

&o. 

1768.  Merchandise  not  in  existence. 

1769.  lianufacturer's  warranty  against  latent  defeeti. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  be  examined  by  buyer. 

1772.  Trade-marks. 
1778.  Other  marks. 

1774.  Warranty  on  sale  of  written  instrument. 

1775.  Warranty  of  provisions  for  domestic  use. 

1776.  Warranty  on  sale  of  good  will. 

1777.  Warranty  upon  judicial  sale. 

1778.  Effect  of  general  warranty. 

§  1768.  A  warranty  is  an  engagement  by  which  a  seller 
assures  to  a  buyer  the  existence  of  some  fact  affecting  the 
transaction,  whether  past,  present,  or  future. 

§  1764.  Except  as  prescribed  by  this  article,  a  mere  con- 
ti*act  of  sale  or  agreement  to  seU  does  not  imply  a  warranty. 

§  1765.  One  who  sells  or  agrees  to  sell  personal  property 
Vi  his  own,  thereby  warrants  that  he  has  a  good  and  unincum- 
bered title  thereto. 
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§  1766.  One  who  sells  or  agrees  to  sdl  goc^sby  sample, 
thereby  warrants  the  bulk  to  be  equal  to  the  sample. 

§  1767.  One  who  sells  or  agrees  to  sell  personal  property, 
knowing  that  the  buyer  relies  upon  his  advice  or  judgment, 
thereby  warrants  to  the  buyer  that  neither  the  seller,  nor  any 
agent  employed  by  him  in  the  transaction,  knows  l^e  existence 
of  any  fact  concerning  the  thing  sold  which  would  to  his 
knowledge  destroy  the  buyer's  inducement  to  buy. 

§  1768.  One  who  agrees  to  sell  merchandise  not  then  in 
existence,  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production*  contemplated  by  the  par- 
ties, and  as  nearly  so,  at  the  place  of  deliviery^  as  can  be  8e«- 
cured  by  reasonable  care. 

§  1769.  One  who  sells  or  agnees  to  sell  an  article  of  his 
own  manufacture,  thereby  warrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  pro- 
cess of  manufacture,  and  also  that  neither  he  nor  his  agent  in 
such  manufacture  has  knowingly  used  improper  materials^ 
therein. 

§  1770.  One  who  manufactures  an  article  under  an  order 
for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reason 
ably  nt  for  that  purpose. 

§  1771.  One  who  sells  or  agrees  to  sell  merchandise  inac- 
cessible to  the  examination  of  the  buyer,  thereby  warrants 
that  it  is  sound  and  merchantable. 

§  1772.  One  who  sells  or  agrees  to  sell  any  article  to 
which  there  is  affixed  or  attached  a  trade-mark,  thereby  war- 
rants that  mark  to  be  genuine  and  lawfully  used. 
Penal  Code,  §  351. 

§  177^*  ^^®  ^^^  ^^^^  ^^  agrees  to  sell  any  article  to  which 
there  is  affixed  or  attached  a  statement  or  mark  to  express  the 
quantity  or  quality  thereof,  or  the  place  where  it  was,  in  whole 
or  in  part,  produced,  manufactured,  of  prepared,  thereby  war* 
rants  the  truth  thereof. 

Pol.  Code,  §  8199. 

§  1774.  One  who  sells  or  agrees  to  sell  an  iiuitmment  pa» 
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portiDg  to  bind  any  one  to  the  performance  of  an  act,  thereby 
warrants  that  he  has  no  knowledge  of  any  facts  which  tend  to 
prove  it  worthless,  such  as  the  insolvency  of  any  of  the  parties 
thereto,  where  that  is  material,  the  extinction  of  its  obli^ra 
tions,  or  its  invalidity  for  any  cause.     [In  effect  July  1,  1874.] 

§  1775.  One  who  makes  a  businesd  of  selling  provisions 
for  domestic  use  warrants  by  a  sale  thereof,  to  one  who  buys 
for  actual' consuinption,  that  they  are  sound  and^hoIesQme. 

§  1776.  One  who  sells  the  good  will  of  a  business,  thereby 
warrants  that  he  will  not  endeavor  to  draw  off  any  of  the  cus- 
tomers. 

§  1777.  Upon  a  judicial  sale,  the  only  warranty  implied 
iff  that  the  seller  does  not  know  that  the  sale  will  not  pass  a 
good  title  to  the  property. 

§  1778.  A  general  warranty  does  not  extend  to  defects  in- 
consistent therewith  of  which  the  briyer  was  then  awarie,  or 
which  were  then  easily  discernible  by  mm  without  the- exercise 
of  peculiar  skill ;  but  it  extends  to  all  other  defects. 


CHAPTER  m. 

BIOHTS  AND  OBLIGATIONS  OP  THE  BUYER. 

SiOTiON  1784.  Pi;ice,  when  to  be  pai4. 

1785.  Right  to  iaspect  goodd. 

1786.  Bights  in  case'  of  breach  of  wairanty. 

§  1784.  A  buyer  must  pay  the  price  ol  the  thing  sold  on 
its  delivery,  and  must  take  it  away  within  a  reasonable  time 
after  the  seller  offers  to  deliver  it. 

§  1786.  On  an  agreement  for  sale,  with  warranty,  the 
buyer  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable 
time,  before  accepting  it ;  and  may  rescind  the  contract  if  the 
seller  refuses  to  permit  him  to  do  so. 

§  1786.  The  breach  of  a  warranty  entitles  the  buyer  to 
rescind  an  agreement  for  sale,  but  not  an  executed  sale,  unless 
t|ie  Warranty  was  intended  by  the  parties  to  operate  as  a  con- 
dition. 
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CHAPTER  IV. 
SALE  BY  AUCTION. 

Sktioh  1792.  Sale  by  aaction,  what. 
1798.  Sale,  when  complete. 
1794.  Withdrawal  of  bid. 
1796.  Sale  under  written  conditions. 

1796.  Bights  of  buyer  upon  sale  without  reserre 

1797.  Bj  bidding. 

1798.  Auctioneer's  memorandum  of  sale. 

§  1792.  A  sale  bj  auction  is  a  sale  by  public  outcry  to  the 
highest  bidder  on  the  spot. 

§  1798.  A  sale  by  auction  is  complete  when  the  auction- 
eer publicly  announces,  by  the  fall  of  his  hammer,  or  in  any 
other  customary  manner,  that  the  thing  is  sold. 

§  1794.  Until  the  announcement  mentioned  in  the  last 
section  has  been  made,  any  bidder  may  withdraw  his  bid,  if  he 
does  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 
notice  of  the  auctioneer. 

§  1796.  When  a  sale  by  auction  is  made  upon  written  or 
printed  conditions,  such  conditions  cannot  be  modified  by  any 
oral  declaration  of  the  auctioneer,  except  so  far  as  they  are  for 
his  own  benefit. 

§  1796.  If,  at  a  sale  by  auction,  the  auctioneer,  having 
authority  to  do  so,  publicly  announces  that  the  sale  will  b« 
without  reserve,  or  makes  any  announcement  equivalent  there- 
to, the  highest  bidder  in  good  faith  has  an  absolute  right  to 
the  completion  of  the  sale  to  him ,'  and,  upon  such  a  sale,  bids 
by  the  seller,  or  any  agent  for  him,  are  void. 

§  1797.  The  employment  by  a  seller  of  any  person  to  bid 
at  a  sale  by  auction,  without  the  knowledge  of  the  buyer,  with- 
out an  intention  on  the  part  of  such  bidder  to  buy,  and  on  the 
part  of  the  seller  to  enforce  his  bid,  is  a  fraud  upon  the  buyer, 
which  entitles  him  to  rescind  his  purchase. 

§  1798.  When  property  is  sold  by  auction,  an  entry  made 
by  the  auctioneer,  in  his  sale-book,  at  the  time  of  the  sale, 
specifying  the  name  of  the  person  for  whom  he  sells,  the  thing 
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sold,  the  price,  the  terms  of  sale,  and  the  name  of  the  buyer, 
binds  both  the  parties  in  the  same  manner  as  if  made  by 
themselves.    [In  effect  July  1, 1874.] 


TITLE   n. 
EXCHANGE. 


SionoH  1804.  Exchange,  what. 

1805.  Form  of  contract. 

1806.  Parties  hare  rights  and  obligations  of  sellers  and  buyezs 

1807.  Warranty  of  money. 

§  1804.  Exchange  is  a  contract  by  which  the  parties  mnt 
nally  give,  or  agree  to  give,  one  thing  for  another,  neither 
thing,  or  both  things,  being  money  only. 

§  1806.  The  provisions  of  section  1739  apply  to  all  ex- 
changes in  which  the  value  of  the  thing  to  be  given  by  either 
party  is  two  Jiundred  dollars  or  more. 

§  1806.  The  provisions  of  the  Title  on  Sale  apply  to  ex- 
changes.  Each  party  has  the  rights  and  obligations  of  a  sellet 
as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that  which 
he  takes. 

§  1807.  On  an  exchange  of  money,  each  party  thereby 
warrants  the  genuineness  of  the  money  given  by  him. 


TITLE  nL 
DEPOSIT. 


Chapter  I.  Deposit  in  General^  §§  1813-1827. 
II.  DEPOsrr  for  Keeping,  §§  1833-1872. 
III.  Deposit  for  Exchange,  §  1878. 
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CHAPTER  I. 
DEPOSIT  IN  GENERAL. 

Axnou  £.  Natuss  and  Orxaron  of  Deposit.  §§  1818-1818. 
n.  OBUQAnoirs  of  thi  Dxpositaet,  §§  1822-1827. 

ARTICLE    I. 
-NATUBB  AND  CBEATION  OF  DEPOSIT. 

SiOTXON  1818.  Deposit,  kinds  of. 

1814.  Voluntary  deposit.. how  made. 

1815.  Involuntary  deposit,  how  made. 

1816.  Samer. 

1817.  Deposit  for  keeping,  what. 
1818   Deposit  for  exchange,  wliat. 

§  1813.  A  deposit  may  be  volimtary  or  mvoluntaiy;  atid 
for  safe  keeping  or  for  exchange. 

§  1814.  A  voluntary  deposit  is  made  by  one  giving  to 
another,  with  his  consent,  the  possession  of  personal  property 
to  keep  for  the  benefit  of  the  former,  or  of  a  third  party. 
The  person  giving  is  called  the  depositor,  and  the  person  re- 
ceiving the  depositary. 

§L  1816.  An  involuntary  deposit  is  made  : 

1.  By  the  accidental  leavmg  or  placing  of  personal  property 
in  the  possession  of  any  person,  without  negligence  on  the 
part  of  its  owner ;  or, 

2.  In  caSes  of  fire,  shipwreck,  inundation,  insurrection,  riot,, 
or  like  extraordinary  emergencies,  by  the  owner  of  personal 
property  committing  it,  out  of  necessity,  to  the  care  of  any 
person. 

§  1816.  The  person  with  whom  a  thing  is  deposited  in 
the  manner  described  in  the  last  section  is  bound  to  take 
charge  of  it,  if  able  to  do  so. 

§  1817.  A  deposit  for  keeping  is  one  in  which  the  deposit 
tary  is  bound  to  return  the  identical  thing  deposited. 

§1818.  A  deposit  for  exchange  is  one  in  which  the  de- 
positary is  only  bound  to  return  a  Uiing-  corresponding  in  kind 
to  that  which  is  deposited. 
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ABTICLE  n. 

OBLIGATIONS  OF  THE  DEPOSITABT. 

Sboxion  1822.  Depositary  mtust  deii-refr  on  demand/ 

1828.  No  obligation  to  deliyer  without  demand. 

1824.  Place  of  delivery. 

1825.  Notice  to  olvner  of  aSrerbb  claim. 

1826.  ^Notice  to  owner  of  ttaiing  wrongfully  detained. 

1827.  Belirarj  of-  tiling  owned  jointly,  Ae. 

§  1822.  A  depositary  most  deliver  the  thing  to  the  person 
for  whose  benefit  it  was  deposited,  on  demand,  whether  the 
deposit  was  made  for  a  specified  time  or  not,  u^ess  he  has  a 
lien  upon  the  thing  deposited,  or  has  been  forbidden  or  pre- 
vented from  doing  so  by  the  real  owner  thereof,  or  by  the 
act  of  the  law,  and  has  given  the  notice  required  by  section 
1825. 

§1828.  A  depositary  is  not  bonnd  to  deliver  a  thijig  de- 
posited without  demand,  even  where  the  deposit  is  made  for  a 
specified  time. 

§  1824»  A'  depositary  must  deliver  the  thing  deposited 
at  his  residence  or  place  of  business,  as  may  be  most  conven- 
ient for  him. 

§  1825.  A  depositary  must  give  prompt  notice  to  the  per- 
son for  whose  benefit  the  deport  was  made,  of  any  proceed- 
ings taken  adven»ely  to  his  mterest  in  the  thing  deposited, 
which  may  tend  to  excuse  the  depositaiy  fbom  detivenng  thd" 
thing  to  him. 

§  1826.  A  depositary,  who  believes  that  a  thing  depoHted 
with  him  is  wrongfully  detained  from  its  true  owner,  may 
give  him  notice'  of  the  deposit ;  and  if  within  a  reasonable 
time  afterwards  he  does  not  claim  it,  and  sufficiently  establish 
his  right  thereto,  and  indemnify  the  depositary  against  the 
claiin  of  the  depositor)  the  depositary  is  exonerated  fh>m  lia- 
bility to  the  person  to  whom  he  gave  the  notice,  upon  return- 
ing the  thing  to  the  depositor,  or  assuming,  in  good  faith,  a 
new  obligation  changing  his  position  in  respect  to  the  thing, 
to  his  prejudice. 

$  1*827.  If  a  thkg  deponted  is  owned  jointly  or  ill  cem* 


\ 
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mon  by  persons  who  cannot  agree  npon  the  manner  of  its 
delivery,  the  depositary  may  deTiver  to  each  his  proper  share 
thereof  if  it  can  be  done  without  injury  to  the  thing. 


CHAPTER   n. 

DBPOSIT  FOB  KBBPING. 

AsnoLBl.  GxRSBAL  Peoyisions.M  1888-1840. 
II.  Okatuitous  Deposit,  j§  18M-1847. 
ni.  Stokaob,  §§  1851-1865. 
lY.  iNNKXXPBBs,  §§  1859-1868. 
V.  Finding,  §§  l8i54^1872. 

ARTICLE  I. 

«  GENERAL  PROYISIONB. 

Sionoir  1888.  Depositor  must  indemnify  depositary 
1881.  Obligation  of  depositary  of  animals. 
1885.  Oblieations  as  to  use  of  thing  deposited. 
1886  Liability  for  damage  arising  from  wrongfiiL  use. 

1887.  Sale  of  tiling  in  danger  of  perishing. 

1888.  Injury  to,  or  loss  of  thing  deposited. 

1889.  Service  rendered  by  depositary. 
1810.  Extent  of  his  liability  for  negligence. 

§  1888.  A  depositor  must  indemnify  the  depositary : 

1.  For  idl  dama^  caused  to  him  by  the  defects  or  vices  of 
the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about  the 
thing,  other  than  such  as  are  involved  in  tlie  nature  of  the 
undertaking. 

§  1884.  A  depositary  of  living  animals  must  provide  them 
with  suitable  food  and  shelter,  and  treat  them  kindly. 

§  1885.  A  depositary  may  not  use  the  thing  deposited,  or 
permit  it  to  be  used,  for  any  purpose,  without  the  consent  of 
the  depositor.  He  may  not,  if  it  is  purposely  fastened  by  the 
depositor,  open  it  without  the  consent  of  the  latter,  except  in 
case  of  necessity. 

S  1886.  A  depositary  is  liable  for  any  damage  happening 
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to  the  thing  deposited,  dnring  his  wrongfal  use  thereof,  un- 
less such  damage  must  ineyitably  have  happened  though  the 
property  had  not  been  thus  used. 

§  1837.  If  a  thing  deposited  is  in  actual  danger  of  perish- 
ing before  instructions  can  be  obtained  from  the  depositor, 
the  depositary  may  sell  it  for  the  best  price  obtainable,  and  re- 
tain the  proceeds  as  a  deposit,  giving  immediate  notice  of  his 
proceedings  to  the  depositor. 

§  1838.  If  a  thing  is  lost  or  injured  during  its  deposit, 
and  the  depositary  refuses  to  inform  the  depositor  of  the  cir- 
cumstances under  which  the  loss  or  injury  occurred,  so  far  as 
he  has  information  concerning  them,  or  wilfully  misrepresents 
the  circumstances  to  him,  the  depositary  is  presumed  to  have 
wilfully,  or  by  gross  negligence,  permitted  the  loss  or  injury 
to  occur. 

§  1839*  So  far  as  any  service  is  rendered  by  a  depositary, 
or  required  from  him,  his  duties  and  liabilities  are  prescribed 
by  the  Title  on  Employment  and  Service. 

§  1840.  Tiie  liability  of  a  depositary  for  negligence  can- 
not exceed  the  amount  which  he  is  informed  by  the  depositor, 
or  has  reason  to  suppose,  the  thing  deposited  to  be  worth.  [In 
effect  July  1, 1874.] 

ARTICLE  II. 

GRATUITOUS  DEPOSIT. 

SMnoH  1814.  GzatnitouB  deposit,  what. 

1846.  Nature  of  inyolantary  deposit. 

1846.  Degree  of  care  requited  ox  gratuitous  depositary. 

1847.  His  duties  cease,  when. 

§  1844.  Gratuitous  deposit  is  a  deposit  for  which  the  de- 
positary receives  no  consideration  beyond  the  mere  possession 
of  the  thing  deposited. 

§  1845.  An  involuntary  deposit  is  gratuitous,  the  deposi- 
tary being  entitled  to  no  reward. 

f  1846.  A  gratuitous  depositary  must  use,  at  least,  slight 
care  for  the  preservation  of  the  thing  deposited. 


S  iLi847-  Tl)^  ^i&tteBiOf  .^  gratnitQiiSidepositaiy  cease : 
)l.  Upon  h,\a  resto]:ing  ,tbe  t)iiQg  deposited  to  its  owner ;  or, 
2.  Upon  his  giyini;  reasonable  notice  to  the. owner  to  xemoye 

{t,  and  the  owner  failing  to  do  so  within  a  reasonable  time. 

Sat  an  involnntary  depositary,  under  subdivision  2  of  section 

1815,  ,o^not  give  suqh  notice  uAtil  the  emergency  which  gare 

riae  to  the, deposit  is  paat. 


ABTICLE  III. 

BTOIIAGIB. 

fiwmoif  1861.  Deportt f while. 

1862.  Degree  of  ca^e  xeqnured  of  daposttaxyiotriiiM. 

1863.  Rate  of  compeiuation  for  fractioa  f^  ^  «;eek,  4^, 

1864.  Termip^tion  of  deposit. 
1866.  Same.' 

§  1861.  A  deposit  not  gratuitous  is  called  storage.  The 
depositary  in  such  case  is  called  a  depositary  for  hire. 

§  1862.  A  depositary  for  hire  must  .use  at  least  ordinaiy 
care  for  the  preservation  of  the  thing  deposited. 

<§  186  3.  In  the  .absence  .of  a  .different  agreement  or  nsagv, 
a.depositary  for  ihire. is  entitled  .to  one  week's  hire  for  the  sns- 
tenance  and  shelter  of  living  animals  during  any  .fracticm  of  a 
week,  and  to  half  a  month's  hire  for  the  storage  of  any  other 
property  during  any  fraction  of  ,a  Jbalf  month. 

§  1864.  In  the  absence  of  an  agreement  as  to  the  lengfth 
of  time  during  which  a  deposit  is  to  continue,  it  may  be  ter* 
minated  by  the  depositor  at  any  time,  and  -by  the  depositary 
upon  reasonable  notice. 

§  1866.  Notwithstanding  an  agreement  respecting  the 
lengtti  of  time  during  which  a  deposit  is  to  continue,  it  may 
beiterminated  by  the  depositor  on  .payiug  all  that  would  bor 
come  due  to  the  depositary  in  case  of  the  deposit  so  continiL- 
ing. 


SG7  DjBFoaiT.  §§  1869*a^2 

AETiqLE  ly. 

INITKJiEPERS. 

BaoTXOir  1869.  IimjEeeper'g  liability. 

1800.  How  exempted  from  liabilify. 

1861.  Lien  of  boardii^  and  lodgingthoim  keepen. 

1862.  Sale  of  baggage  by  boarding  or  lodging-house  lc«ep«n. 

1863.  Notices  in. hotels  and  boarding-houses. 

§  1$50.  An  innkeeper  is  liable  for  all  losses  of  or  injnries 
to  personal  property  placed  by  his  gnests  under  his  care,  un- 
less occasioned  by  an  irresistible  superhuman  cause,  by  a  pub- 
lic enemy,  by  the  negligence  of  the  owner,  or  by  the  act  of 
some  one  whom  be  brought  into  the  inn. 

Itofusing  to  reoeiye  and  entertain  guests  a  misdemeanor.  Penal  Code, 
§366. 

'§  I860.  If  an  innkeeper  keeps  a  fireproof  safe,  apd  ^ives 
notice  to  a  guest,  either  personally  or  by  patting  up  a  printed 
notice  in  a  prominent  place  in  the  room  occupied  by  the  guest, 
that  he  keeps  such  a  safe,  and  will  not  be  liable  for  money, 
jewelry,  documents,  or  other  articles  of  unusual  value  and 
small  compass,  unless  placed  theirein,  he  is  not  liable,  except 
so  far  as  his  own  acts  contribute  thereto,  for  any  loss  of  or  in- 
jury to  such  articles,  if  not  deposited  with  him,  and  not  re- 
quired by  the  guest  for  present  use. 

§  L861.  Hotel  men,  boarding-hoose  and  lodging-house 
keepers,  shall  have  a  lien  upon  the  baggage  and  other  prop- 
ezty  of  value  of  their  guests,  or  boarders,  or  lodgers,  brougnt 
into  such  hotel,  inn,  or  boarding  or  lodging-house  by  such 
eaests,  or  boarders,  or  lodgers,  for  the  proper  charges  due 
itom.  such  guests,  or  boarders,  or  lodgers,  for  their  accommo- 
dation, board  and  lodgii^,  and  room  rent,  and  such  extras  as 
are  furnished  at  their  request,  with  the  right  to  the  possession 
of  Buoh  baggage,  or  other  property  of  value,  until  all  such 
charges  are  paid.     [In  effect  April  1,  IS7i5.] 

§  1862.  Whenever  any  trunk,  carpet  bag,  valise,  box, 
bundle,  or  other  baggage  has  heretofore  come,  or  shall  here- 
after come,  into  the  possession  of  the  keeper  of  any  hotel, 
inn,  boarding,  or  lodging-house,  as  such,  and  has  remained, 
or  shall  remain,  unclaimed  for  the  period  of  six  months, 
such  keeper  may  proceed  to  sell  the  same  at  public  auo* 
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tion,  and  out  of  the  proceeds  oi^  snch  sale  may  retain  the 
charges  for  storage,  if  any,  and  the  expense  of  advertising 
and  sale  thereof ;  bat  no  such  sale  shall  be  made  until  the  ex- 
piration of  four  weeks  from  the  first  publication  of  notice  of 
such  sale  in  a  newspaper  published  in  or  nearest  the  city, 
town,  village,  or  place  in  which  said  hotel,  inn,  boarding  or 
lodging-house  is  sitaated.  Said  notice  shall  be  published  once 
a  week,  for  four  successive  weeks,  in  some  newspaper,  daily  or 
weekly,  of  general  circulation,  and  shall  contain  a  description 
of  each  trank,  carpet  bag,  valise,  box,  bundle,  or  other  bag- 
gage, as  near  as  may  be ;  the  name  of  the  owner,  if  known ; 
the  name  of  said  keeper,  and  the  time  and  place  of  sale ;  and 
the  expenses  incurred  for  advertising  shall  be  a  lien  upon  such 
trunk,  carpet  bag,  valise,  box,  bundle,  or  other  baggage,  in  a 
ratable  proportion,  according  to  the  value  of  such  piece  of 
property,  or  thing,  or  article  sold ;  and  in  case  any  balance 
arismg  from  snch  sale  shall  not  be  claimed  by  the  rightful 
owner  within  one  week  from  the  day  of  said  sale,  the  same 
shall  be  paid  into  the  treasury  of  the  county  in  which  such 
sale  took  place ;  and  if  the  same  be  not  claimed  by  the  owner 
thereof,  or  bis  legal  representatives,  within  one  year  there- 
after, the  same  shall  be  paid  into  the  general  fund  of  said 
county.    [In  effect  April  1,  1876.] 

§  1868.  Every  keeper  of  a  hotel,  inn,  boarding  or  lodging- 
house  shall  post,  in  conspicuous  place,  in  the  office,  or  public 
room,  and  in  every  bedroom  of  said  hotel,  boai-ding-bouse, 
inn,  or  lodging-house,  a  printed  copy  of  this  section,  and  a 
statement  of  charge,  or  rate  of  charges,  by  the  day,  and  for 
meals  or  items  furnished,  and  for  lodging.  No  charge  or  sum 
shall  be  collected  or  received  by  any  such  person  for  any  ser- 
vice not  actually  rendered,  or  for  any  item  not  actually  deliv- 
ered, 9r  for  any  greater  or  other  sum  than  he  is  entitled  to  by 
the  general  rules  and  regulations  of  said  hotel,  inn,  boarding 
or  lodging-house.  For  any  violation  of  this  or  anv  provision 
herein  contained,  the  offender  shall  forfeit  to  the  injured  party 
three  times  the  amount  of  the  sum  charged  in  excess  of  what 
he  is  entitled  to.     [In  effect  April  1, 1876.] 
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ARTICLE  V. 

FINDINa. 

Sionoir  1864.  Obligation  of  finder. 

1866.  Finder  to  notify  owner. 

1866.  Claimant  to  prove  ownership. 

1867.  Reward,  &c.,  to  finder. 

1868.  Finder  may  put  thing  found  on  storage. 
1860.  When  finder  may  sell  the  thing  found. 

1870.  How  sale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thing  abandoned. 

§  1864*  One  who  finds  a  thing  lost  is  not  bound  to  take 
charge  of  it,  but  if  he  does  so  he  is  thenceforward  a  depositarj 
for  the  owner,  with  the  rights  and  obligations  of  a  depositary 
for  hire. 

§  1865.  If  the  finder  of  a  thing  knows  or  suspects  who  ii 
the  owner,  he  must,  with  reasonable  diligence,  give  him  notice 
of  the  finding ;  and  if  he  fails  to  do  so,  he  is  liaible  in  damages 
to  the  owner,  and  has  no  claim  to  any  reward  offered  by  him 
for  the  recovery  of  the  thing,  or  to  any  compensation  for  his 
trouble  or  expenses. 

If  owner  is  not  known  finder  must  report  to  justice  of  the  i>eace  and 
advertise.  If  he  fails  to  do  so  he  forfeits  double  the  value  thereof  to  the 
owner.    Pol.  Code,  §§  8136-^142 ;  Penal  Code,  §  485. 

§  1866.  The  finder  of  a  thing  may,  in  good  faith,  before 
giving  it  up,  require  reasonable  proof  of  ownership  from  any 
person  claiming  it. 

Pol.  Code,  §§  8136-3142. 

§  1867.  The  finder  of  a  thing  is  entitled  to  compensation 
for  all  expenses  necessarily  incurred  by  him  in  its  preservation, 
and  for  any  other  service  necessarily  performed  by  him  about 
it,  and  to  a  reasonable  reward  for  keeping  it. 

§  1868.  The  finder  of  a  thing  may  exonerate  himself 
from  liability  at  any  time  by  placing  it  on  storage  with  any 
responsible  person  of  good  character,  at  a  reasonable  expense. 

§  1869.  The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing 
which  is  commonly  the  subject  of  sale,  when  the  owner  can- 
not, with  reasonable  diligence,  be  found,  or  being  found,  re* 

18 
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fuses,  apon  demand,  to  pay  the  lawful  charges  of  the  finder, 
in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing 
the  greater  part  of  its  value ;  <Nr, 

2.  When  the  lawful  charges  of  the  finder  amount  to  two 
thirds  of  its  value. 

Pol.  Code,  §§  3136-8142. 

§  1870.  A  Sf^e  nttder  the  prov4fiiOM  of  the  last  section 
must  he.  made  in  the  same  manner  as  the  sale  of  a  thing 
pledged. 

§  1871.  The  owner  of  a  thing  found  may  exonerate  him- 
self irom  the  claims  of  the  finder  by  surrendering  it  to  him  in 
satisfaction  thereof. 

§  1872.  The  provisions  of  this  article  have  no  application 
to  things  which  have  been  -intentionally  abandoned  by  their 
owners. 


CHAPTER  III. 

DBPOSIT  FOB  EXCHANGE!. 
SxonoN  1878.  Relations  of  the  parties. 

S  1878.  A  deposit  for  exchange  transfers  to  the  depo^tary 
tib»  title  to  the  tfamg  deposited,  and  creates  between  him  tmd 
the  depositor  the  reuition  of  debtor  and  creditor  merely. 


TITLE  IV. 
LOAN. 


Gs^nsB  I.  Loan  for  Use,  §§  1884-1896. 

II.  Loan  for  Exchange,  §§  1902-1906. 
HI.  Loan  of  Monet,  §§  1912-1920. 


MFl  MAJV.  §§  1864-1890 

CHAPTER  I. 
I.OAN  FOB  USB. 

Smmojx  1884.  Lcmb,  whaL 

1885.  Title  to  property  lent. 

1886.  Caie  required  of  borrower. 

1887.  Same. 

1888.  Degree  of  skiU. 

1889.  Borrower,  when  to  repair  injuries. 

1890.  Use  of  thing  lent. 

1891.  Relending  forbidden. 

1992.  Borrower,  when  to  bear  expenses. 
1898.  Lender  liable  for  defects. 

1894.  Lender  may  require  return  of-  thing  lent. 

1895.  When  returnable  without  demand. 

1896.  Place  of  return. 

§.  1884L.  A  loan  for  ase  is  a  contract  hy  which  one  girea 
to  anot]ier  the  temporary  possession  and  nse  of  personal  prop- 
erty, luid  the  latter  agrees  to  return  the  same  thing  to  him  at 
a  futue  time,  withoat  reward  for  its  use. 

§  1886«  A  loan  for  use  does  not  tranflfer  the  title  to  the 
thing ;  and  all  its  increase  during  the  period  of  the  loan  be* 
longs  to  the  lender. 

§  1886.  A  borrower  for  use  must  use  great  care  ^  th« 

Cservation  in  safety  and  in  goad  condition  of  the  thing 
t. 

§  1887.  One  who  borrows  a  Xiving  animal  for  use  must 
treat  it  w^h  great  kindness,  and  provide  ererything  aecessary 
and  suitable  for  it. 

§  1888.  A  borrower  for  use  is  bound  to  have  and  to  exei^ 
cise  such  skill  in  the  care  of  the  thing  lent  as  he  causes  the 
lender  to  believe  him  to  possess. 

§  1889.  A  borrower  for  u«e  must  repair  all  deteriorations 
or  injuries  to  the  thing  lent,  which  are  occasioned  by  his  neg- 
ligence, however  dight. 

§  1890.  The  borrower  of  a  thing  for  use  may  use  it  for 
such  purposes  only  as  the  tender  might  reasonably  anticipate 
at  the  time  of  lending. 
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§  1891.  The  borrower  of  a  thing  for  nse  must  not  part 
with  it  to  a  third  person,  without  the  consent  of  the  lender. 

§  1892.  The  borrower  of  a  thing  for  ai«6  must  bear  all  its 
expenses  during  the  loan,  except  such  as  are  necessarily  in- 
curred  by  htm  to  preserve  it  from  unexpected  and  unusual 
injury.  For  such  expenses  he  is  entitled  to  compensation  from 
the  lender,  who  may,  however,  exonerate  himself  by  surren- 
dering the  thing  to  the  borrower. 

§  1898.  The  lender  of  a  thin?  for  use  must  indemnify  the 
borrower  for  damage  caused  by  defects  or  vices  in  it,  which 
he  knew  at  the  time  of  lending,  and  concealed  from  the  bor- 
rower. 

§  1894.  The  lender  of  a  thing  for  use  may  at  any  time 
require  its  return,  even  though  he  lent  it  for  a  specified  time 
or  purpose.  But  if,  on  the  faith  of  such  an  agreement,  the 
borrower  has  made  such  arrangements  that  a  return  of  the 
thin^  before  the  period  agreed  upon  would  cause  him  loss,  ex- 
ceeding the  benefit  derived  by  him  from  the  loan,  the  lender 
must  indemnify  him  for  such  loss,  if  he  compels  such  return, 
the  borrower  not  having  in  any  manner  violated  his  duty. 

§  1895.  If  a  thing  is  lent  for  use  for  a  specified  time  or 
purpose,  it  must  be  returned  to  the  lender  without  demand,  as 
soon  as  the  time  has  expired,  or  the  purpose  has  been  accom- 
plished. In  other  cases  it  need  not  be  returned  until  de- 
manded. 

§  1896.  The  borrower  of  a  thing  for  use  must  return  it  to 
the  lender,  at  the  place  contemplated  by  the  parties  at  the 
time  of  lending ;  or  if  no  particular  place  was  so  contem 
plated  by  them,  then  at  the  place  where  it  was  at  that  time. 


CHAPTER  II. 

LOAN  FOB  EXCHANOB. 

SlonON  1902.  Loan  for  exchange,  what. 
1908.  Same. 

190^.  Title  to  property  lent. 
1906.  Contract  cannot  be  modified  by  lend«r. 
1906.  Certain  secticMis  applicable. 


S73  LOAN.  §§  1902-1913 

§  1902.  A  loan  for  exchaDge  is  a  contract  bj  which  one 
delivers  personal  property  to  another,  and  the  latter  agrees  to 
return  to  the  lender  a  similar  thing  at  a  future  time,  'vithout 
reward  for  its  use. 

§  1903.  A  loan,  which  the  borrower  Is  allowed  by  the 
lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at  his  op- 
tion, is  subject  to  all  the  provisions  of  this  chapter. 

§  1904.  By  a  loan  for  exchange  the  title  to  the  thing  lent 
is  transferred  to  the  borrower,  and  he  must  bear  aU  its  ex- 
penses, and  is  entitled  to  aU  its  increase. 

§  1905.  A  lender  for  exchange  cannot  require  the  bor- 
rower to  fulfil  his  obligations  at  a  time,  or  in  a  manner,  differ- 
ent from  that  which  was  originally  agreed  upon. 

§  1906.  Sections  1893, 1895,  and  1896^  apply  to  a  loan  for 
exchange. 


CHAPTER  m. 

LOAN  OF  MONBY. 

SiOTiiW  1912.  Loan  of  money. 

1913.  Loan  to  be  repaid  hi  current  money. 

1914.  Loan  presumed  to  be  on  interest. 
1916.  Interest,  what. 

1916.  Annual  rate. 

1917.  Legal  interest. 

1918.  Same. 

1919.  Interest  becomes  part  of  jnineipal,  when. 

1920.  Interest  on  judgment. 

§  1912.  A  loan  of  money  is  a  contract  by  which  one  de- 
liyers  a  sum  of  money  to  another,  and  the  latter  agrees  to  re- 
tnm  at  a  future  time  a  sum  e<|uivalent  to  that  which  he  bor- 
rowed. A  loan  for  mere  use  is  goyemed  by  the  Chapter  on 
Loan  for  Use. 

§  1913.  A  borrower  of  money,  unless  there  is  an  express 
contract  to  the  contrary,  must  pay  the  amount  due  in  such 
money  as  is  current  at  the  time  when  the  loan  becomes  due, 
whether  such  money  is  worth  more  or  less  tlum  the  actual 
money  lent. 
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§  1914.  Whenever  a  loan  of  money  is  made,  It  H  pre- 
vnmed  to  be  made  npon  interest,  unless  it  is  otherwwe  ex- 
pressly stipulated  at  the  time  in  writing.     [In  effect  July  I, 

1874 
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§  1915.  Interest  is  the  compensation  allowed  by  law  or 
fixed  by  the  parties  for  the  use,  or  forbearance,  or  detention 
of  money.     [In  effect  July  1,  1874.] 

§  1916.  When  a  rate  of  interest  is  prescribed  1^  a  law  or 
contract,  without  specifying  the  period  of  time  by  which  such 
rate  is  to  be  calculated,  it  is  to  be  deemed  an  annual  rat«. 

§  1917.  Unless  there  is  an  express  contract  in  writing 
fixing  a  different  rate,  interest  is  payable  on  all  moneys  at  the 
rate  of  seven  per  cent,  per  annum,  after  they  become  due  on  any 
instrument  of  writing,  except  a  judgment,  and  on  moneys  lent 
or  due  on  any  settlement  oi  accounts,  from  the  day  on  wluch 
the  balance  is  ascertained,  and  on  moneys  received  to  the  use 
of  another  and  detained  from  him.  In  the  computation  of  in- 
terest for  a  period  less  than  a  year,  three  hunared  and  sixty 
days  are  deemed  to  constitute  ayear.  [In  effect  April  16, 1878.J 

§  1918.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest,  and  it  shall  be  allowed,  according  to  the 
terms  of  the  agreement,  until  the  entry  of  jndgmeniL 

§  1919.  The  parties  may,  in  any  contract  in  writing 
whereby  any  debt  is  secured  to  be  paid,  agree  that  if  the  inter- 
est on  such  debt  is  not  punctually  paid,  it  shall  become  a  part 
of  the  principal,  and  thereafter  bear  the  same  rate  of  interest 
as  the  principal  debt. 

§  1920.  Interest  is  payable  on  judgments  recovered  in  the 
courts  of  this  State,  at  the  rate  of  seven  per  cent,  per  amram, 
and  no  greater  rate,  but  such  interest  must  not  be  compounded 
in  any  manner  or  form.    [In  effect  July  1, 1874.] 

48Cal.S14. 
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TITLE  V. 

HIRING. 

Chapter  I.  HiRmo  in  General,  §§  1925-1935. 

II.  Hiring  of  Real  Property,  §§  1941-1956. 
III.  Hiring  of  Personal  Property,  §§  1955-1960. 


CHAPTER  I. 
HIRING  IN  GENBRAIi. 

SBonoKl926.  Hiring,  what. 

1926.  Products  of  thing. 

1927.  Quiet  poseeesion. 

1923.  Degree  of  care,  &c.,  on  part  of  hizer. 

1929.  Must  repair  injuries,  &c. 

1930.  Thing  let  for  a  particular  purpose. 

1981.  When  letter  may  terminate  the  hiring. 

1982.  Wlien  hirer  may  terminate  tlie  hiring. 

1933.  When  hiring  terminates. 

1934.  When  termhiated  by  death,  &c.,  of  party. 
1985.  Apportionment  of  hire. 

§  1925.  Hiring  is  a  oontract  by  which  one  gives  to  anoth«i 
the  teqpmorary  possession  and  use  of  property,  other  than 
money,  tor  reward,  and  the  latter  agrees  to  return  the  same 
to  the  former  at  a  future  time. 

§  1926.  The  products  of  a  thing  hired,  during  the  hiring, 
belong  to  the  hirer. 

§  1927.  An  agreement  to  let  upon  hire  binds  the  letter  to 
secure  to  the  hirer  the  quiet  possession  of  the  thing  hired  dur- 
ing the  term  of  the  hiring,  against  all  persons  lawfully  claim- 
ing the  same. 

$  1928.  The  hirer  of  a  thing  must  use  ordinary  care  for 
its  preservation  in  safety  and  in  good  condition. 

§  1929.  The  hirer  of  a  thing  must  repair  all  deteriorationB 
or  injuries  thereto  occasioned  by  his  ordinary  negligence.      * 
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§  1930.  When  a  thing  is  let  for  a  particular  purpose  the 
hirer  must  not  use  it  for  any  other  purpose ;  and  if  he  does, 
the  letter  may  hold  him  responsible  for  its  safety  during  such 
use  in  all  events,  or  may  treat  the  contract  as  thereby  re- 
scinded. 

§  1931.  The  letter  of  a  thing  may  terminate  the  hiring 
and  reclaim  the  thing  before  the  end  of  the  term  agreed  upon : 

1.  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired 
in  a  manner  contrary  to  the  agreement  of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  after 
request,  make  such  repairs  as  he  is  bound  to  make. 

§  1932.  The  hirer  of  a  thing  may  terminate  the  hiring 
before  the  end  of  the  term  agreed  upon : 

1.  When  the  letter  does  not,  within  a  reasonable  time  after 
request,  fulfil  his  obligations,  if  any,  as  to  placing  and  secur- 
ing the  hirer  in  the  quiet  possession  of  the  thmg  hired,  or 
putting  it  into  good  condition,  or  repairing ;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that  part 
which  was  and  which  the  letter  had  at  the  time  of  the  hiring 
reason  to  believe  was  the  material  inducement  to  the  hirer  to 
enter  into  the  contract,  perishes  from  any  other  cause  than 
the  ordinaiy  negligence  of  the  hirer. 

§  1933.  The  hiring  of  a  thing  terminates  : 

1.  At  the  end  of  the  term  agreed  upon ; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  supe* 
rior  to  that  of  the  letter ;  or, 

4.  By  the  destruction  of  the  thing  hired. 

§  1934.  If  the  hiring  of  a  thing  is  terminable  at  the 
'pleasure  of  one  of  the  parties,  it  is  teiminated  by  notice  to  the 
other  of  his  death  or  incapacity  to  contract.    In  other  cases  it 
is  not  terminated  thereby. 

§  1935.  When  the  hiring  of  a  thin^  is  terminated  before 
the  time  originally  agreed  upon,  the  hirer  must  pay  the  due 
proportion  of  the  hire  for  such  use  as  he  has  actually  made 
of  the  thing,  unless  such  use  is  merely  nominal,  and  of  no 
benefit  to  him. 
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CHAPTER  n. 

HIRING  OF  REAL  PROPERTY. 

Section  1941.  Lessor  to  make  dwelling-house  fit  for  its  pnrpoM. 

1942.  When  lessee  may  make  repairs,  &c. 

1943.  Term  of  hiring  when  no  limit  is  fixed. 

1944.  Hiring  of  lodgings  for  indefinite  term. 

1946.  Renewal  of  lease  by  lessee's  continued  possession. 

1946.  Notice  to  quit. 

1947.  Sent,  when  payable. 

1948.  Attornment  of  a  tenant  to  a  stranger. 

1949.  Tenant  must  deliyer  notice  served  on  him. 
1960.  Letting  parts  of  rooms  forbidden. 

§  1941.  The  lessor  of  a  building  intended  for  the  occn|Mi- 
tion  of  human  beings  must,  in  the  absence  of  an  agreement 
to  the  contrary,  put  it  into  a  condition  fit  for  such  occupa- 
tion, and  repair  all  subsequent  dilapidations  thereof,  which 
render  it  untenantable,  except  such  as  are  mentioned  in  sec- 
tion nineteen  hundred  and  twenty-nine.  [In  effect  July  1, 
1874.] 

§  1942.  If  within  a  reasonable  time  after  notice  to  the 
lessor,  of  dilapidations  which  he  ought  to  repair,  he  neglects 
to  do  so,  the  lessee  may  repair  the  same  himself,  where  the 
costs  of  such  repairs  do  not  require  an  expenditure  greater 
than  one  month  s  rent  of  the  premises,  and  deduct  the  ex- 
penses of  such  repairs  from  the  rent,  or  the  lessee  may  vacate 
the  premises,  in  which  case  he  shall  be  discharged  from  fur- 
ther payment  of  rent,  or  performance  of  other  conditions.  [In 
effect  July  1, 1874.] 

§  1948.  A  hiring  of  real  property,  other  than  lodgings 
and  dwelling-houses,  in  places  where  there  is  no  usage  on  the 
subject,  is  presumed  to  be  for  one  year  from  its  commence- 
ment, unless  otherwise  expressed  in  the  hiring. 

§  1944.  A  hiring  of  lodgings  or  a  dwelling-house  for  an  un- 
specified term  is  presumed  to  have  been  made  for  such  length 
of  time  as  the  parties  adopt  for  the  estimation  of  the  rent. 
Thus  a  hiring  at  a  monthly  rate  of  rent  is  presumed  to  be  for 
one  month.  In  the  absence  of  any  agreement  respecting  the 
length  of  time  or  the  rent,  the  hiring  is  presumed  to  h^ 
monthly. 


§  1946.  If  a  lessee  of  real  property  remains  in  possession 
thereof  after  the  expiration  of  the  hiring,  and  the  lessor  ac- 
cepts rent  from  him,  the  parties  are  presumed  to  have  re- 
newed the  liiring  on  the  same  terms  and  for  the  same  time, 
not  exceeding  one  month  when  the  rent  is  payahle  monthly, 
nor  in  any  case  one  year. 

§  1946.  A  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in  the  last 
section,  at  the  end  of  the  term  implied  by  law,  unless  one  of 
the  parties  gives  notice  to  the  other  of  his  intention  to  teimi- 
nate  the  same,  at  least  as  long  before  the  expiration  thereof  as 
the  term  of  the  hiring  itself,  not  exceedu^  one  month. 

§  1947.  When  there  is  no  usage  or  contract  to  the  con- 
trary, rents  are  payable  at  the  termination  of  the  holding, 
when  it  does  not  exceed  one  year.  If  the  holding  is  by  t£d 
day,  week,  month,  quarter,  or  jear,  rent  is  payable  at  the  tei^ 
mination  of  the  respective  periods,  as  it  successively  becomes 
due. 

§  1948.  The  attornment  of  a  tenant  to  a  stranger  is  void, 
unless  it  is  made  with  the  consent  of  the  landlord,  or  in  con- 
sequence of  a  judgment  of  a  court  of  competent  jurisdiction. 

§  194&.  Every  tenant  who  receives  notice  of  any  proceed- 
ing to  recover  the  real  property  occupied  by  him,  or  the  pos- 
session thereof,  must  immediately  inform  his  landlord  of  thd 
same,  and  also  deliver  to  the  landlord  the  notice,  if  in  writing, 
and  is  responsible  to  the  landlord  for  all  damages  which  he 
may  sustain  by  reason  of  any  omission  to  inform  him  of  the 
notice,  or  to  deliver  it  to  him  if  in  writing.  [In  effect  July 
1,  1874.] 

S  1960.  One  who  hires  part  of  a  room  fbr  a  dwelling  is 
entitled  to  the  whole  of  the  room,  notwithstanding  any  agi^ee- 
raent  to  the  contrary;  and  if  a  landlord  lets  a  room  as  a 
dwelling  for  more  than  one  family,  the  person  to  whom  he 
first  lets  any  part  of  it  is  entitled  to  the  possession  of  the  whole 
room  for  the  term  agreed  upon,  and  every  tenant  in  the  buQd- 
Ing,  under  the  sieime  landlord,  is  relieved  from  all  obligation  to 
pay  rent  to  him  while  such  double  letting  of  any  room  con* 
tinues. 

See  Act  of  April  8, 1876,  Oonceming  Lodging-houses  and  Sleeping  Apari^ 
ments,  Append*  pp. 
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CHAPTER  ni. 
HIBINQ  OF  PERSONAL  PROPERTY. 

BacmON  19o5.  Obligations  of  letter  of  penonal  propertj-. 
Id56.  Ordinary  expenses. 

1967.  ISxtraordinarj  expensoi. 

1968.  Return  of  thing  hired. 
1959.  Charter  party,  what 

§  1955.  One  who  lets  personal  property  must  deliver  it  to 
the  hirer,  secure  his  quiet  enjoyment  thereof  against  all  law- 
ful claimants,  put  it  into  a  condition  fit  for  the  purpose  for 
which  he  lets  it,  and  repair  all  deteriorations  thereof  not  oc- 
casioned by  the  lank  of  the  hirer  and  not  th«  natural  result 
of  its  use. 

§  1956.  A  hirer  of  personal  property  must  bear  all  such 
expenses  concerning  it  as  might  naturally  be  foreseen  to  at- 
tend it  during  its  use  by  him.  All  other  expenses  must  be 
borne  by  the  letter. 

§  1957.  If  a  letter  fails  to  fulfil  his  obligations,  as  pre- 
scribed by  section  1955,  the  hirer,  after  giving  him  notice  to 
do  so,  if  such  notice  can  conveniently  be  given,  may  expend 
any  reasonable  amount  necessary  to  make  good  the  letter's  de- 
fault, and  may  recover  such  amount  from  him. 

§  1958.  At  the  expiration  of  th^term  for  which  personal 
property  is  hired,  the  hirer  must  return  it  to  the  letter  at  the 
place  contemplated  by  the  parties  at  the  time  of  hiring ;  or, 
if  no  particular  place  was  so  contemplated  by  them,  at  the 
place  at  which  it  was  at  that  time. 

§  1959.  The  contract  by  which  a  ship  is  let  is  termed  a 
charter  party.  By  it  the  owner  may  either  let  the  capacity 
or  burden  of  the  ship,  continuing  the  employment  of  the  own- 
er's master,  crew,  and  equipments,  or  may  surrender  the  en- 
tire ship  to  the  charterer,  who  then  provides  them  himself. 
The  master  or  a  part  owner  may  be  a  cnarterer. 
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TITLE  VL 

SERVICE. 

Chaptbb  I.  Service  with  Employment,  §§  1965-20031 
II.  Particular  Employments,  §§  2009-2072. 
IIL  Service  without  Eso^loymbnt,  §§  2078-2079. 


CHAPTER  I. 

BBBVICB  WITH  £MPIi07MBNT. 

AmcLB  I.  DKFiNirioir  or  Emplotmsitt,  §  1965. 

II.  Obligations  of  the  Employer,  ||  1989-1971. 

III.  Obligations  of  the  Employee,  ^  1975-1992. 

IV.  Tebmihation  of  Emplotment,  §§  1996-2008. 


ARTICLE  I. 
DEFINITION  OF  EMPLOTMENT. 

Section  1965.  Emplojment,  what.    . 

§  1965.  The  contract  of  employment  is  a  contract  by 
which  one,  who  is  called  ^he  employer,  engages  another,  who 
is  called  the  employee,  to  do  something  for  the  benefit  of  the 
employer,  or  of  a  third  person. 

ARTICLE  n. 

OBLIGATIONS   OF   THE  EMPLOTEB. 

Section  1969.  When  employer  most  indenmify  employee. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

§  1969*  An  employer  must  indemnify  his  employee,  ex 
cent  as  prescribed  in  the  next  section,  for  all  that  he  necessa- 
rily expends  or  loses  in  direct  consequence  of  the  discharge  of 
his  duties  as  such,  or  of  his  obedience  to  the  directions  of  the 
tmployer,  even  though  unlawftil,  unless  the  employeOi  at  the 
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time  of  obepng  snch  directions,  believed  them  to  be  un- 
lawfnl. 

§  1970.  An  employer  is  not  bound  to  indemnify  his  em- 
ployee for  losses  snnered  bj  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor  in 
consequence  of  the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  general  business,  unless  he 
has  neglected  to  use  ordinary  care  m  the  selection  of  the  cul- 
pable  employee. 

§  1971.  An  employer  must  in  all  cases  indemnify  his  em- 
ployee for  losses  caused  by  the  former's  want  of  ordinary  care. 


ARTICLE   m. 

OBLIGATIONS  OF  THE  EMFLOTEB. 

Bwanov  1976.  Duties  of  gratoitoTui  employee. 
1976.  Same. 
^    1977.  Same. 

1978.  Duties  of  employee  for  reward. 

1979.  Duties  of  employee  for  his  own  benefit. 

1980.  Oontracts  for  service  limited  to  two  years. 

1981.  Employee  must  obey  employer. 

1982.  Employee  to  conform  to  usage. 
1988.  D^^  of  skill  required. 

1984.  Must  use  what  skill  he  has. 

1985.  What  belongs  to  employer. 

1986.  Duty  to  account. 

1967.  Employee  not  bound  to  deliver  without  demand. 
1988.  Preference  to  be  given  to  employers. 
1969.  Responsibility  of  employee  for  substitute. 

1990.  Responsibility  for  negligence. 

1991.  Surviving  employee. 

1992.  Confidential  employment. 

§  1976.  One  who,  without  consideration,  undertakes  to  do 
a  service  for  another,  is  not  bound  to  perform  the  same,  but  if 
he  actually  enters  upon  its  performance,  he  must  use  at  least 
slight  care  and  diligence  therein. 

§  1976.  One  who,  by  his  own  special  request,  induces  an- 
other to  intrust  him  with  the  performance  of  a  service,  must 
perform  the  same  fully.  In  other  cases,  one  who  undertakes 
%  gratuitous  service  may  relinquish  it  at  any  time. 

§  1977.  A  gratuitous  employee,  who  accepts  a  written 
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power  of  attorney,  must  act  wider  it  «o  loii|^  as:  it  remaiitt  in 
force,  or  until  he  gives  notice  to  his  employer  that  he  will  bo* 
do  so. 

§  1978.  One  who,  for  a  good  coT)slderatio%  agreea  to 
serve  another,  must  perform  the  service,  and  most  u^e  onI»- 
narj  care  and  diUgence  therein,  so  long  as  he  is  thus  em> 
ployed. 

§  1979.  One  who  is  employed  at  his  own  request  to  dc 
that  which  is  more  for  his  own  advantage  than  for  that  of  his 
employer,  must  use  great  ears  and  diligence  thereiii  to  pro- 
tect the  interest  of  the  huter. 

i  1980.  A  contract  to  render  personal  service,  other  than 
a  contract  of  apprenticeship,  as  piovided  in  the  Chapter  on 
Master  and  Servant,  cannot  be  enforced  against  the  employee 
beyond  the  term  of  two  years  from  the  commencement  of  sei- 
vice  under  it ;  but  if  the  employee  v<duatarily  continues  his 
service  under  it  beyond  that  time,  the  contract  may  be  referred 
to  as  affording  a  presumptive  measure  of  the  compensation. 

§  1981.  An  employee  must  sofostanttally  comply  with  all 
the  directions  of  his  employer  concerning  the  service  on  which 
he  is  engaged,  except  where  such  obedience  is  impossible  or. 
unlawful,  or  would  impose  new  and  unreasonable  burdens 
upon  the  employee.     [In  effect  July  1,  1874.] 

§  1982.  An  employee  must  perform  his  service  in  conform* 
itpr  to  the  usage  of  the  place  of  performance,  unless  otherwise 
directed  by  his  employer,  or  unless  it  is  impracticable,  or  man- 
ifestly injurious  to  his  employer  to  do  so. 

§  19S3.  An  employee  io  bound  to  exercise  areasoaahfe^Le- 
gree. of  skill,  unless  his  employer  has  notice,  before  employing 
him,  of  his  want  of  skiiL 

§  1984.  An  employee  is  always  bound  to  use  such  skill  as 
he  possesses,  so  far  as  the  same  is  required,  for  tbe  aervice 
specified.     [In  effect  July  1,  1874,] 

§  1986.  Everything  which  an  employee  acquires,  by  virtue 
of  his  employment,  except  the  compensation,  if  any,  which  is 
duo  to  hisi  mm  his  employor,  belongs  to  the  lattei;,  nfhether 
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acqnired  lawfally  or  unlawfully,  or  during  or  after  the  expira- 
tion of  the  term  of  his  employment. 

§  1986.  An  employ  must,  on  demand,  render  to  his  em- 
ployer just  accounts  of  aU  his  transactions  in  the  course  of  his 
service,  as  often  as  may  be  reasonable,  and  must,  without  de- 
mand, give  prompt  notice  to  his  employer  of  everything  which 
he  receives  for  his  account. 

§  1987*  An  employee  who  receives  anything  on  account  of 
his  employer,  in  any  capacity  other  than  that  of  a  mere  ser- 
vant, is  not  bound  to  deliver  it  to  him  until  demanded,  and  is 
not  at  liberty  to  send  it  to  him  from  a  distance,  without  de- 
mand, in  any  mode  involving  greater  risk  than  its  retention 
by  the  employee  himself. 

§  1988.  An  employee  who  has  any  business  to  transact  on 
his  own  account,  similar  to  that  intrusted  to  him  by  his  em- 
ployer, must  always  give  the  latter  the  preference.  [In  effect 
July  1,  1874.] 

§  1989.  An  employee  who  is  expressly  authorized  to  em- 
ploy a  substitute  is  liable  to  his  principal  only  for  want  of 
ordinary  care  in  his  selection.  The  substitute  is  directly  re- 
sponsible to  the  prmcipal. 

§  1990.  An  employee  who  is  guilty  of  a  culpable  degree  o^ 
negligence  is  liable  to  his  employer  for  the  damage  thereby 
eaus^  to  the  latter ;  and  the  employer  is  liable  to  him,  if  the 
s^rice  is  not  gratuitous,  for  the  value  of  such  services  only  as 
are  properly  rendered. 

§  1991.  Where  service  is  to  be  rendered  by  two  or  more 
p^'soos  jeintrly,  and  one  of  them  dies,  the  survivor  must  act 
alone,  if  the  service  to  be  rendered  is  such  as  he  can  rightly 
perform  without  the  aid  of  the  deceased  person,  but  not  other- 
wise. 

§  1992.  The  obligations  peculiar  to  confidential  employ- 
DieBts  are  defined  in  the  Title  on  Trusts. 
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ARTICLE  IV. 

TERMINATION  OF  JSMFLOTMSNT. 

SsonoN  1996.  Termination  by  death,  &o.,  of  employer. 

1997.  Employment,  how  terminated. 

1998.  Continuance  of  service  in  certain  cases. 

1999.  Termination  at  will. 

2000.  Termination  by  employer  for  fault. 

2001.  Termination  by  employee  for  fault. 

2002.  Compensation  of  employee  dismissed  for  cause. 

2003.  Compensation  of  employee  leaving  for  cause. 

§  1996.  Every  employment  in  which  the  power  of  the 
employee  is  not  coupled  with  an  interest  in  its  subject  is  ter- 
minated  by  notice  to  him  of: 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract. 

§  1997.  Every  employment  is  terminated : 

1.  By  the  expiration  of  its  appointed  term ; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

§  1998.  An  employee,  unless  the  term  of  his  service  has 
expired,  or  unless  he  has  a  right  to  discontinue  it  at  any  time 
without  notice,  must  continue  his  service  after  notice  of  tlie 
death  or  incapacity  of  his  employer,  so  far  as  is  necessary  to 
protect  from  serious  injury  the  interests  of  the  employer's 
successor  in  interest,  until  a  reasonable  time  after  notice  of 
the  facts  has  been  communicated  to  such  successor.  The 
successor  must  compensate  the  employee  for  such  service  ac- 
cording to  the  terms  of  the  contract  oi  employment. 

§  1999.  An  employment  having  no  specified  term  may  be 
terminated  at  the  will  of  either  pai*ty,  on  notice  to  the  other, 
except  where  otherwise  provided  by  this  title. 

§  2000.  An  employment,  even  for  a  specified  t«rm,  may 
be  terminated  at  any  time  by  the  employer,  in  case  of  any 
wilful  breach  of  duty  by  the  employee  in  the  course  of  his  em- 
ployment, or  in  case  of  his  habitual  neglect  of  his  duty  or 
continued  incapacity  to  perform  it. 

§  2001.  An  employment,  even  for  a  specified  term,  may  be 
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terminuted  by  the  employee  at  any  time,  in  case  of  any  wilful 
or  permanent  breach  of  the  obligations  of  his  employer  to  him 
as  an  employee. 

§  2002.  An  employee,  dismissed  by  his  employer  for  good 
cause,  is  not  entitled  to  any  compensation  for  services  ren- 
dered since  the  last  day  upon  which  a  payment  became  dne 
to  him  under  the  contract.  • 

§  2003.  An  employee  who  quits  the  service  of  his  employer 
for  good  cause  is  entitled  to  such  proportion  of  the  compensa- 
tion which  would  become  due  in  case  of  full  performance,  as 
the  services  which  he  has  already  rendered  bear  to  the  ser- 
vices which  he  was  to  render  as  full  performance. 


CHAPTER  IL 

PARTICULAR  BMPIjOYMBNTS. 

Abtiglb  I.  Mastxb  Ain>  Sebtai«t,  §§  200^2016. 
n.  AWNTS,  §§  201^2022. 
ni.  Factobs,  §§  2026-2030. 
lY.  Shipmastbbs.  §§  2034-2044. 

Y.  Matbs  and  Seauxk,  §§  2048-2006 
YI.  Ships'  Maraqxbs,  §§  2070-2072. 


ARTICLE  I. 

HASTBB  AND  SBBTANT. 

SionoR2009.  Servant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hbring. 

2013.  Time  of  service. 

2014.  Servant  to  pay  over  without  demand 
2016.  When  servant  may  be  discharged. 

§  2009.  A  servant  is  one  who  is  employed  to  render  per- 
sonal service  to  his  employer,  otherwise  than  in  the  pursuit 
Df  an  independant  calling,  and  who  in  such  service  remains 
entirely  under  the  control  and  direction  of  the  latter,  who  in 
called  his  master. 

19 
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§  2010.  A  seryant  is  {^resmned  to  have  been  hired  for 
such  length  of  time  as  the  parties  adopt  for  the  estimation  of 
wages.  A  hiring  at  a  yearly  rate  is  presumed  to  be  for  one 
year ;  a  hiring  at  a  daily  rate,  for  one  day ;  a  hiring  by  piece 
work,  for  no  specified  term. 

§  2011.  In  the  absence  of  any  agreement  or  custom  as  to 
the  term  of  service'  the  time  of  payment,  or  rate  or  yalue  of 
wa<2;es,  a  servant  is  presumed  to  be  hired  by  the  month,  at  a 
monthly  rate  of  reasonable  wages,  to  be  paid  when  the  service 
is  performed. 

§  2012.  Where,  after  the  expiration  of  an  agreement  re- 
specting the  wages  and  the  term  of  service,  the  parties  con- 
tinue the  relation  of  master  and  servant,  they  are  presumed 
to  have  renewed  the  agreement  for  the  same  wages  and  term 
of  service. 

§  2013.  The  entire  time  of  a  domestic  servant  belongs  to 
the  master ;  and  the  time  of  other  servants  to  such  extent  as 
is  usual  in  the  business  in  which  they  serve,  not  exceeding  in 
any  case  ten  hours  in  6he  day. 

§  2014.  A  servant  must  deliver  to  his  masted,  as  soon  as 
with  reasonable  diligence  he  can  find  him,  everything  that 
he  receives  for  his  account,  without  demand ;  but  he  is  not 
bound,  without  orders  from  his  master,  to  send  anything  to 
him  through  another  person. 

One  who  appropriates  to  his  own  nse  property  of  his  employer  is  guilty 
of  embezslement.    Penal  Cod6,  f  508. 

§  2016.  A  master  may  discharge  any  servant,  other  than 
an  apprentice,  whether  engaged  for  a  fixed  term  or  not : 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service, 
or  of  gross  immorality,  though  unconnected  with  the  same ; 
or, 

2.  If,  being  employed  about  the  person  of  the  master,  or  in 
a  confidential  position,  the  master  discovers  that  he  has  been 
guilty  of  misconduct,  before  or  after  the  commencement  of 
his  service,  of  such  a  nature  that,  if  the  master  had  known  or 
contemplated  it,  he  would  not  have  so  employed  him. 
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ARTICLE  n. 

AGENTS 

Sionoir  2019.  Agent  to  coaf  oxm  to  his  anthority 

2020.  Must  keep  his  principal  informed 

2021.  Collecting  agent. 

2022.  Besponsibility  of  sub-agent. 

§  20L8.  An  agent  mn»t  not  exceed  the  limitB  of  his  actual 
authority,  as  defined  by  the  Title  on  Agency. 

§  2020.  An  agent  most  use  ordinary  diligence  to  keep  his 
principal  informed  of  his  acts  in  the  course  of  the  agency. 

§  202  !•  An  agent  employed  to  collect  a  negotiable  instru- 
ment must  collect  it  promptly,  and  take  all  measures  neces- 
sary to  charge  the  parties  thereto,  in  case  of  its  dishonor ;  and, 
if  it  is  a  bill  of  exchange,  must  present  it  for  acceptance  with 
reasonable  diligence. 

§  2022.  A  mere  agent  of  an  agent  is  not  responsible  as 
such  to  the  principal  of  the  latter. 


ARTICLE  in. 

VAGTOBS. 

SionoN2026.  Factor,  what. 

2027.  Obedience  required  from  factor. 

2028.  Sales  on  credit. 

2029.  Liabilitj<of  factor  under  goaxaniy  oommiAdon. 
2080.  Factor  cannot  reliere  hinielf  from  liability. 

§  2026.  A  factor  is  an  agent  who,  in  the  pursuit  of  an  in- 
dependent calling,  is  employed  by  another  to  sell  property  for 
him,  and  is  vested  by  the  latter  with  the  possession  or  control 
of  the  property,  or  authorized  to  receive  payment  therefor 
from  the  purchaser. 

§  2027.  A  factor  must  obey  the  instructions  of  his  princi- 
pal to  the  same  extent  as  any  other  employee,  notwithstand- 
ing any  advances  he  may  have  made  to  ms  principal  upon  the 
property  conisigned  to  him,  except  that  if  the  principal  forbids 
oim  to  sell  at  the  market  price,  he  may,  nevertheless,  sell  for 
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his  reimbursement,  after  giying  to  his  principal  reasonable  no- 
tice of  his  intention  to  do  so,  and  of  the  time  and  place  of  sale, 
and  proceeding  in  all  respects  as  a  pledgee. 

§  2028.  A  factor  may  sell  property  consigned  to  him  on 
such  credit  as  is  nsual ;  but,  having  once  agreed  with  the  pur- 
chaser upon  the  term  of  credit,  may  not  extend  it. 

§  2029.  A  factor  who  charges  his  principal  with  a  guar- 
anty commission  upon  a  sale,  thereby  assumes  absolutely  to 
pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his  own, 
and  not  as  a  mere  guarantor  for  the  purchaser;  but  he  does 
not  thereby  assume  any  additional  responsibility  for  the  safety 
of  his  remittance  of  the  proceeds. 

§  2080.  A  factor  who  receives  property  for  sale,  under  a 
general  agreement  or  usage  to  guarantee  the  sales  or  the  re< 
mittance  of  the  proceeds,  cannot  relieve  himself  from  respon- 
sibility therefor  without  the  consent  of  his  principal. 


ARTICLE  IV. 

SHIPMASTERS. 

Skitiok2084.  Appointment  of  master. 

2085.  When  must  be  on  board. 

2086.  PUotage. 

2087.  Power  of  master  over  seamoi. 

2088.  Power  of  master  over  passengers. 

2089.  Impressing  private  stores. 

2040.  When  may  abandon  the  ship. 

2041.  Duties  on  abandonment. 

2042.  When  master  cannot  trade  on  his  own  aoeount. 
2048.  Care  and  diligence. 

2044.  Authority  of  master. 

§  2084.  The  master  of  a  ship  is  appointed  by  the  owner, 
and  holds  during  his  pleasure. 

§  2036.  The  master  of  a  ship  is  bound  to  be  always  on 
board  when  entering  or  leaving  a  port,  harbor,  or  river. 

§  2086.  On  entering  or  leaving  a  port,  harbor,  or  river, 
the  master  of  a  ship  must  take  a  pilot  if  one  offers 'himself, 
and  while  the  pilot  is  on  board  the  navigation  of  the  ship  de* 
volves  on  him. 

Ihities  of  Pilots  and  Pilot  Commissioners,  see  Pol.  Code,  $$  2429-2447 
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§  2087.  The  master  of  a  ship  may  enforce  the  obedience 
of  the  mate  and  seamen  to  his  lawful  commands  bj  confine- 
ment and  other  reasonable  corporal  punishment,  not  prohib- 
ited by  acts  of  Congress,  being  responsible  for  the  abuse  of  his 
|>ower. 

§  2038.  The  master  of  a  ship  may  confine  any  person  on 
board,  during  a  voyage,  for  wilful  disobedience  to  his  lawful 
commands. 

§  2039.  If,  during  a  voyage,  the  ship's  supplies  fail,  the 
master,  with  the  advice  of  the  officers,  may  compel  persons 
who  have  private  supplies  on  board  to  surrender  them  for  the 
common  want,  on  payment  of  their  value,  or  giving  security 
therefor. 

§  2040.  The  master  of  a  ship  must  not  abandon  it  during 
the  voyage,  without  the  advice  or  the  other  officers. 

§  2041.  The  master  of  a  ship,  upon  abandoning  it,  muse 
carry  with  him,  so  far  as  it  is  in  his  power,  the  money  and  the 
most  valuable  of  the  goods  on  board,  under  penalty  of  being 
personally  responsible.  If  the  articles  thus  taken  are  lost 
fi*ora  causes  beyond  his  control,  he  is  exonerated  from  lia- 
bility. 

§  2042.  The  master  of  a  ship,  who  engages  for  a  common 
profit  on  the  cargo,  mustr  not  trade  on  his  own  account,  and 
if  he  does,  he  must  account  to  his  employer  for  all  profits  thus 
made  by  him. 

§  2043.  The  master  of  a  ship  must  use  great  care  and 
diligence  in  the  performance  of  his  duties,  and  is^  responsible 
for  all  damage  occasioned  by  his  negligence,  however  slight. 

§  2044.  The  authority  and  liability  of  the  master  of  a 
ship,  as  an  a^ent  for  the  owners  of  the  ship  and  cargo,  are 
regulated  by  Sie  Title  on  Agency. 
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ARTICLE  V. 

MATES  AKD  -SSAlCBir. 

Swnov  2048.  Mate,  what. 

2049.  Seamen,  what. 

2060.  Mate  and  seamen,  how  enj^tged  and  discharged. 
2051.  TJnseaworthy  vessel. 

2062.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

2068.  Special  agpreement  with  seamen. 
2064.  Wages  depend  on  freightage. 

2066.  When  wages,  &e.t  b^n. 

2056.  Wages,  where  Toyage  is  broken  up  before  departive. 

2067.  Wrongful  dlsofaiurge. 

2058.  Wages,  when  not  lost  by  wreck. 

2069.  Certificate. 
2000.  Disabled  seamen. 

2061.  Maintenance  of  seamen  during  sickness. 

2062.  Death  on  the  Toyage. 

2063.  Theft,  &c.,  forfeits  wages. 

2064.  Seamen  cannot  ship  g(x>ds. 

2066.  Embeszlement  and  injuries.  (Bepealed.) 
2066.  Law  governing  seamen. 

§  2048.  The  mate  of  a  ship  ia  the  officer  next  in  rank  to 
the  master,  and  in  case  of  the  master's  disability  he  must  take 
his  place.  By  so  doing  he  does  not  lose  any  of  his  rights  as 
mate. 

§  2049.  All  persons  employed  in  the  navigation  of «  ship, 
or  upon  a  voyage,  other  than  the  master  and  mate,  are  to  ie 
deemed  seamen  within  the  provisions  of  this  Code. 

§  2060.  The  mate  and  seamen  of  a  ship  are  engaged  by 
the  master,  and  may  be  discharged  by  him  at  any  period  of 
the  voyage,  for  wilful  and  persistent  disobedience  or  gross  dis- 
qualific4ition,  but  cannot  otherwise  be  discharged  before  the 
termination  of  the  voyage. 

§  2061.  A  mate  or  seaman  is  not  bound  to  go  to  sea  in  a 
ship  that  is  not  seaworthy ;  and  if  there  is  reasonable  doubt  of 
its  seaworthiness,  he  may  refuse  to  proceed  until  a  proper  sur- 
vey has  been  had. 

§  2062.  A  seaman  cannot,  by  reason  of  any  agreement, 
be  deprived  of  his  lien  upon  the  ship,  or  of  any  remedy  for  the 
recovery  of  his  wages  to  which  he  would  otherwise  have  been 
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entitled.  Any  stip-Alation  by  which  he  congents  to  a.band<»i 
his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 
any  right  he  may  have  or  obtain  in  the  nature  of  salvage,  is 
voi4. 

§  20.^3.  No  special  a^eement  entered  into  by  a  «caman 
can  impair  any  oi  his  rights^  or  add  to  any  of  his  obligatioijis, 
as  defined  by  law,  unless  he  fully  undei-stands  the  effect  of  the 
agreement,  and  receives  a  fair  compensation  therefor. 

§  20^4.  Except  as  hereinafter  proyided,  the  wages  uf  sea- 
men are  diie  when^  and  so  far  only  as^  freightage  is  earned^ 
unless  the  loss  of  freightage  is  owing  to  the  fault  of  the  owner 
or  master. 

§  2055.  The  right  of  a  mate  or  seaman  to  wages  and jpro- 
yisions  begins  either  from  the  time  he  begins  work,  or  from 
the  time  specified  in  the  agreement  for  his  beginning  work,  or 
from  his  presence  on  board,  whicheyer  first  happens. 

§  2056.  Where  a  voyage  is  broken  up  before  departure  of 
the  ship,  the  seamen  must  be  paid  for  the  time  they  have 
served,  and  may  retain  for  their  indemnity  such  advances  as 
they  have  received. 

§  2067.  When  a  mate  or  seaman  is  wrongfully  discharged, 
or  is  driven  to  leave  the  ship  by  the  cruelty  of  tKe  master  on 
the  voyage^  it  is  then  ended  with  respect  to  him,  and  he  may 
thereupon  recover  his  full  wages. 

§  2058.  In  case  of  loss  or  wreck  of  the  ship,  a  seaman  is  en- 
titled to  his  wages  up  to  the  time  of  the  loss  or  wreck,  whether 
freightage  has  been  earned  or  not,  if  he  exerts  himself  to  the 
utmost  to  save  the  ship,  cargo,  and  stores. 

§  2059.  A  certificate  from  the  master  or  chief  surviving 
officer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to 
.the  utmost  to  save  the  ship,  cargo,  and  stores,  is  presumptive 
evidence  of  the  fact. 

§  2060.  Where  a  mate  or  seaman  is  prevented  from  ren- 
dering service  by  illness  or  injury,  incuiTed  without  his  fault, 
in  the  discharge  of  his  duty  on  the  voyage,  or  by  being  wrong- 
lolly  discharged,  or  by  a  capture  of  the  ship,  he  is  entitled  to 
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wages  notwithstanding ;  but  in  case  of  a  capture,  a  ratable  de- 
duction for  salvage  is  to  be  made. 

i  2061.  If  a  mate  or  seaman  becomes  sick  or  disabled  dur- 
ing the  voyage,  without  his  £in]t,  the  expense  of  famishing 
him  with  suitable  medical  adyice,  medicme,  attendance,  and 
other  proyision  for  his  wants,  must  be  borne  by  the  ship  till 
the  close  of  the  yoyage. 

§  2062.  If  a  mate  or  seaman  dies  during  the  yoyage,  his 
personal  representatives  are  entitled  to  his  wages  to  the  time 
of  his  death,  if  he  would  have  b^n  entitled  to  them  had  he 
lived  to  the  end  of  the  voyage. 

§  2063.  Desertion  of  the  ship  without  cause,  or  a  justifi- 
able dischsurge  by  the  master  during  the  voyage,  for  miscon- 
duct, or  a  theft  of  any  part  of  the  cargo  or  appurtenancea  of 
the  ship,  or  a  wilful  injury  thereto  or  to  the  ship,  forfeits  all 
wages  due  for  the  voyage  to  a  mate  or  seaman  thus  In  fault. 

§  2064.  A  mate  or  seaman  may  not,  under  any  pretext, 
ship  goods  on  his  own  account  without  permission  from  the 
master. 

§  2065  of  said  Code  is  repealed.     [In  elSect  July  1,  1874.] 

§  2066.  The  shipment  of  officers  and  seamen,  and  their 
rights  and  duties,  are  further  regulated  by  acts  of  Congress. 


ARTICLE  VI. 

ships'  managers. 

Ssonoir  2070.  Manager,  what. 

2071.  Duties  oi  manager. 

2072.  Compensation. 

-  §  2070.  The  general  agent  for  the  owners,  in  respect  to 
the  care  of  a  ship  and  freight,  is  called  the  manager.  If  he 
is  a  part  owner,  he  is  also  ^^illed  the  managing  o^ner. 

§  2071.  Unless  otherwise  directed,  it  is  the  duty  of  the 
manager  of  a  ship  to  provide  for  the  complete  seaworthiness 
of  a  ship ;  to  take  care  of  it  in  port ;  to  see  that  it  is  provided 
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with  necessary  papers,  with  a  proper  master,  mate,  and  crew 
and  supplies  of  provisions  and  stores. 

§  2072.  A  managing  owner  is  presumed  to  have  no  right 
to  compensiation  for  his  own  services. 


CHAPTER  in. 

SBRVIOB  WITHOUT  BMPIiOYMfiNT, 

Skotion  2078.  Voluntary  interference  with  property. 
2079.  Salvage. 

§  2078.  One  who  officiously,  and  without  the  consent  of 
the  real  or  apparent  owner  of  a  thing,  takes  it  into  his  posses- 
sion for  the  purpose  of  rendering  a  service  about  it,  must  com- 
plete such  service,  and  use  ordinary  care,  diligence,  and  rea- 
sonable skill  about  the  same.  He  is  not  entitled  to  any  com- 
pensation for  his  service  or  expenses,  except  that  he  may  de- 
duct actual  and  necessary  expenses  incurred  by  him  about 
such  service  from  anjr  profits  which  his  service  has  caused  the 
thing  to  acquire  for  its  owner,  and  must  account  to  the  owner 
for  the  residue. 

§  2079.  Any  person,  other  than  the  master,  mate,  or  a 
seaman  thereof,  who  rescues  a  ship,  her  appurtenances,  or 
cargo,  from  danger,  is  entitled  to  a  reasonable  compensation 
therefor,  to  be  paid  out  of  the  property  saved.  He  has  a  lien 
for  such  claim,  which  is  regulated  by  the  Title  on  Liens ;  but  no 
claim  for  salvage,  as  such,  can  accrue  against  any  vessel,  or 
her  freight,  or  cargo,  in  favor  of  the  owners,  officers,  or  crew 
of  another  vessel  belonging  to  the  same  owners ;  but  the  actual 
cost  at  the  time  of  the  services  rendered  by  one  such  vessel  to 
another,  when  in  distress,  are  payable  through  a  general  aver- 
age contribution  on  the  property  saved.  [In  Stect  July  1, 
1874.] 
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TITLE   VII, 

CARRIAGE. 

Chafteb  I.  Carriage  in  General  §§  2085-2090. 
II.  Carriage  of  Persons,  §§  2100-2104. 

III.  Carriage  op  Property,  5§  2110-2155. 

IV.  Carriage  of  Messages,  §  2161*. 
y.  Common  Carriers,  §§  2168-2209. 


CHAPTER  I. 

OABBIAGB  IN  GBNEBAIj. 

Seozion  2065.  Contntct  of  Ofkrriage. 

2086.  Different  kinds  of  cafriers. 
2067.  Marine  and  mland  carriers,  what. 

2088.  Carriers  by  sea. 

2089.  Obligations  of  gratuitous  carriers. 

2090.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry 

§  2086.  The  contract  of  carriage  is  a  contract  for  the  con- 
veyance of  property,  persons,  or  messages,  from  one  place  to 
another. 

Owner  is  liable  for  acts  of  driver.    Pol.  Code,  §  2996. 

§  2086.  Carriage  is  either: 

1.  Inland ;  or, 

2.  Marine. 

§  2087.  Carriers  upon  the  ocean  «nd  upon  arms  of  the 
sea  are  marine  carriers.    All  others  are  inland  carriers. 

§  2088.  Bights  and  duties  peculiar  to  carriers  hy  sea  are 
defined  by  acts  of  Congress. 

§  2089.  Carriers  without  reward  are  subject  to  the  same 
rules  as  employees  without  reward,  except  so  far  as  is  other- 
ivise  provided  by  this  title. 

§  2090*  A  carrier  without  reward,  who  has  begun  to  per- 
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fona  Jns  vndeitakkig,  must  complete  it  in  like  manner  lis  if 
he  had  received  a  reward,  nnless  be  restores  the  person  or 
tbing  carried  to  as  favosable  a  position  as  before  be  com- 
menced the  carriage. 


S 


CHAPTER  n. 
CABBIAGE    OF    PERSONS. 

AsTZOU  I.  GsATurrous  Oabbiaox,  §  2096. 

n.  Gabbiagx  roa  Rjiwabd,  §§  2100-2101. 

ARTICLE  I. 

aRATUIIOUS  CABRIAGB  OF  PEBS0NB. 

Ssonoir  2096.  Dc^^iee  of  care  required. 

§  2096.  A  carrier  of  persons  without  reward  most  nse  or- 
dinary care  and  diligence  for  their  safe  carriage. 

ARTICLE  II. 

CABBIAOB    FOB  BBWABD. 

SsonoN  2100.  General  daties  of  carrier. 

2101.  Vehioles. 

2102.  Not  to  oTerload  his  Tehiole. 

2103.  Treatment  of  passengers. 
2101.  Bate  of  speed  and  delays. 

§  2100.  A  carrier  of  persons  for  reward  must  use  the  ut- 
most care  and  diligence  for  their  safe  carriage,  must  provide 
everything  necessaiy  for  that  purpose,  and  must  exercise  to 
that  end  a  reasonable  degree  of  skill. 

§  2101.  A  carrier  of  persons  for  reward  is  bound  to  pro- 
vide vehicles  safe  and  fit  for  the  purposes  to  whicli  they  are 
put,  and  is  not  excused  for  default  in  this  respect  by  any  de- 
gree of  care. 

§  2102.  A  carrier  of  persons  for  reward  must  not  over- 
crowd or  overload  his  vehicle.     • 
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§  2103.  A  carrier  of  persons  for  reward  must  give  to  pas- 
sengers all  such  accommodations  as  are  usual  and  reasonable, 
and  must  treat  them  with  civility,  and  give  them  a  reasonable 
degree  of  attention. 

§  2104.  A  carrier  of  persons  for  reward  must  travel  at  a 
reasonable  rate  of  speed,  and  without  any  unreasonable  delay, 
or  deviation  from  his  proper  route. 


CHAPTER  in. 

CARRIAGES  OP  PROPERTY. 

Asnou  L  Gknxral  Definitions,  §  2110. 

n.  Obligations  of  thk  Cakrubr,  §§  2114-2122. 
ni.  Bill  of  Lading,  §§  2126-2132. 
IV.  Fbkightagb,  §§  2136-2144. 
y.  Genk&al  Ave&age,  §§  2148-2155. 

ARTICLE  I. 

GENERAL    DEFINITIONS. 

SxonoN  2110.  freight,  confiignor,  &o.,  what. 

§  2110.  Property  carried  is  called  freight;  the  reward,  if 
any,  to  be  paid  for  its  carriage  is  called  freightage ;  the  person 
who  delivers  the  freight  to  the  carrier  is  called  the  consignor ; 
and  the  person  to  whom  it  is  to  be  delivered  is  called  the  con- 
signee. 

ARTICLE  n. 

OBEIGATIONS    OF  THE  GABBIEB. 

SsOTiov  2114.  Care  and  diligence  required  of  carriers. 

2115.  Carrier  to  obey  directions. 

2116.  Conflict  of  orders. 

2117.  Stowage,  deviation,  &c. 

2118.  Deliyery  of  freight. 
2119  Place  of  delirery. 

2120.  Obligations  of  carrier  when  freight  is  not  delivered  to  oon.- 

signee. 
8121.  How  carrier  may  terminate  his  liability. 
2122.  When  consignee  cannot  be  found.    (Repealed.) 
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§  2114.  A  carrier  o£  property  for  reward  must  use  at 
least  ordinary  care  and  diligence  m  the  performance  of  all  his 
duties.  A  carrier  without  reward  most  use  at  least  slight  care 
and  diligence. 

§  21 15,  A  carrier  must  comply  with  the  directions  of  the 
consignor  or  consignee  to  the  same  extent  that  an  employee  is 
bound  to  comply  with  those  of  his  employer. 

§  2116.  When  the  directions  of  a  consignor  and  consignee 
are  conflicting,  the  carrier  must  comply  with  those  of  the  con- 
signor in  respect  to  all  matters  except  the  delivery  of  the 
freight,  as  to  which  he  must  comply  with  the  directions  of  the 
consignee,  unless  the  consignor  %as  specially  forbidden  the  car- 
rier to  receive  orders  from  the  consignee  inconsistent  with  his 
own, 

§  2117.  A  marine  carrier  must  not  stow  freight  upon  deck 
during  the  voyage,  except  where  it  is  usual  to  do  so,  nor  make 
any  improper'  deviation  from  or  delay  in  the  voyage,  nor  do 
any  other  unnecessary  act  which  would  avoid  an  insurance  in 
the  usual  form  upon  the  freight. 

§  2118.  A  carrier  of  property  must  deliver  it  to  the  con- 
signee, at  the  place  to  which  it  is  addressed,  in  the  manner 
usual  at  that  place. 

§  2119.  If  there  is  no  usage  to  the  contrary  at  the  place 
of  delivery,  freight  lyust  be  delivered  as  follows  : 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  car- 
rier, it  may  be  delivered  at  the  station  nearest  to  the  place  to 
which  it  is  addressed  ; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  de- 
livered at  the  wharf  where  the  ship  moors,  within  a  reasonable 
distance  from  the  place  of  address ;  or,  if  there  is  no  wharf, 
on  board  a  lighter  alongside  the  ship ;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee  or 
his  agent,  personally,  if  either  can,  with  reasonable  diligence, 
be  found. 

§  2120.  If,  for  any  reason,  a  carrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  personally,  he  must  give 
notice  to  the  consignee  of  its  arrival,  and  keep  the  same  in 
safety  upon  his  responsibility  as  a  warehouseman,  nntil  the 
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consignee  has  had  s  reasonable  time  to  remove  k*  If  the 
pTace  of  residence  or  business  of  the  consignee  be  unknown 
to  the  carrier,  he  may  give  the  notice  bj  letter  dropped  in  the 
nearest  post  office.     [In  effect  July  I,  1874.] 

§  2121.  If  a  consignee  does  not  accept  and  remove  freight 
within  a  reasonable  time  after  the  carrier  has  fulfilled  his  obli- 
gation to  deliver,  or  duly  offered  to  fulfil  the  same,  the  car- 
rier may  exonerate  himself  from  further  liability  by  placing 
the  freight  in  a  suitable  warehouse,  on  storage,  on  aceount  of 
the  consignee,  and  giving  notice  thereof  to  him.  [In  effect 
July  1,  1874.] 

§  2122  of  said  Code  is  rejfealed.    [In  effect  July  1, 1874.] 


AKTICLE  IIL 

BILL  OF  ljll>tSG, 

Btctiov  2126.  Bill  of  lading,  what. 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2129.  Effect  of  bill  of  lading  on  rights,  &e.,  of  canter. 
2190.  BillB  of  lading  to  be  ^ren  to  consignor. 

2181.  Carrier  exonerated  by  delivery  according  to  bill  o<  lading. 
3132.  Carrier  may  demand  surrender  of  bill  of  lading  before  de- 
livery. 

§  2126.  A  bin  of  lading  is  an  instrument  in  writing, 
signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as 
to  identify  it,  stating  the  name  of  the  consignor,  the  terms  of 
the  contract  for  carriage,  and  agreeing  or  directing  that  the 
freight  be  delivered  to  the  order  or  assigns  of  a  specified  per^ 
son  at  a  specified  place. 

Issuing  Fictitious  Bill  of  Lading.    Penal  Code,  §  677. 

§  2127.  All  the  title  to  the  freight  which  the  first  holder 
of  a  bill  of  lading  had  when  he  received  it,  passes  to  every 
subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  the 
ordinary  course  of  business,  with  like  effect  and  in  like  man- 
ner as  in  the  case  of  a  bill  of  exchange. 

Beliyery  without  cancelling  receipt  a  penal  offence.  Penal  Code, 
S  682. 

§  2128.  When  a  bill  of  lading  is  made  to  "bearer,"  or 
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in  eqnivikfeiit  ternifs^,  a  simple  fransfet  thereof,  t>y  deliyeiy, 
oenyeys  the  same  title  as  an  iBdoTsement. 

§  2129.  A  bill  of  lading  does  not  alter  the  rights  or  ob- 
ligations of  the  carrier,  as  defined  in  this  chapter,  unless  it  is 
plainly  inconsistent  therewith. 

§  2130.  A  carrier  must  subscribe  and  deliver  to  the  con- 
signor, on  demand,  any  reasonable  nnniber  of  bills  of  lading, 
of  the  same  tenor,  expressing  tmly  the  original  contract  for 
carriage ;  and  if  he  refuses  to  do  so,  the  consignor  may  take 
the  freight  from  him,  and  recover  from  him,  besides,  all  dam- 
fige  thereby  occasioned. 

Duplicate  receiptfi  xntust  b«  markdd  "  duplicate.''    Penal  Code  §  580. 

§  2131.  A  carrier  is  exonerated  from  liability  for  freight 
by  delivery  thereof,  in  good  faith,  to  any  holder  of  a  bill  of 
lading  therefor,  properly  indorsed,  or  made  in  fator  of  the 
bearer. 

§  2132.  WhA  a  ciirrierhas  given  a  bill  of  lading,  or  other 
instrument  substantially  equivalent  thereto,  he  may  require  its 
surrender,  or  a  reasonable  indemnity  against  claims  tliereon, 
before  delivering  the  freight. 


ARTICLE  IV. 
fbeightaqe:. 

SlonON2186.  When  freightage  is  to  be  paid. 

2187.  Gonsigaor,  \^heii  liable  for  freighfoge. 

2188.  Consignee,  when  liable. 

2189.  Natunl  increase  of  freight. 
21^.  Apportionment  by  contract. 

2141.  Same. 

2142.  Apportionment  according  to  distance. 

2143.  Freight  carried  further  ti^an  agreed,  &e. 

2144.  Carrier's  lien  for  freightage. 

§  2136.  A  carrier  may  require  his  freightage  to  be  paid 
upon  his  receiving  the  freight ;  but  if  he  does  not  demand  it 
then,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the 
consignee. 

§  2137.  The  consignor  of  freight  is  presumed  to  be  liable 


2138-2144  OABSIAGB.  300 

for  the  freightage,  but  if  the  contract  between  him  and  the 
carrier  provides  that  the  consignee  shall  pay  it,  and  the  car- 
rier allows  the  consignee  to  take  the  freight,  he  cannot  after- 
wards recover  the  freightage  from  the  consignor. 

§  2138.  The  consignee  of  freight  is  liable  for  the  freight- 
age, if  he  accepts  the  freight  with  notice  of  the  intention  of 
the  consignor  that  he  should  pay  it. 

§  2139.  No  freightage  can  be  charged  upon  the  natiral 
increase  of  freight. 

§  2140.  If  freightage  is  apportioned  by  a  bill  of  lading  or 
other  contract  made  between  a  consignor  and  carrier,  the  car- 
rier is  entitled  to  payment,  according  to  the  apportionment, 
for  so  much  as  he  delivers. 

§  2141.  If  a  part  of  the  freight  is  accepted  by  a  con- 
signee, without  a  specific  objection  that  the  rest  is  not  deliv- 
ered, the  freightage  must  be  apportioned  and  paid  as  to  that 
part,  though  not  apportioned  in  the  originaVcontract. 

§  2142,  If  a  consignee  voluntarily  receives  freight  at  a 
place  short  of  the  one  appointed  for  delivery,  the  earner  is  en- 
titled to  a  just  proportion  of  the  freightage,  according  to  dis- 
tance. If  the  carrier,  being  ready  and  willing,  offers  to  com- 
plete the  transit,  he  is  entitled  to  the  full  freightage.  If  he 
does  not  thus  offer  completion,  and  the  consignee  receives  the 
freight  only  from  necessity,  the  carrier  is  not  entitled  to  any 
freightage. 

§  2143.  If  freight  is  carried  further,  or  more  expedi- 
tiously, than  was  agreed  upon  by  the  parties,  the  carrier  is  not 
entitled  to  additional  compensation,  and  cannot  refuse  to  de- 
liver it,  on  the  demand  of  the  consignee,  at  the  place  and  time 
of  its  arrival. 

§  2144.  A  carrier  has  a  lien  for  freightage,  which  is  reg- 
ulated by  the  Title  on  Liens. 


SOI  CABHIAQE.  §§  2148-2163 


ARTICLE  V. 

GENERAL  AVERAGE. 

SscnON  2148.  Jettison  and  general  areiage,  what. 

2149.  Order  of  jettison. 

2150.  By  whom  made. 

2151.  Loss,  how  borae. 

2152.  General  average  loss,  how  adjusted. 

2153.  Values,  how  ascertained. 

2154.  Things  stowed  on  deck. 

2155.  Application  of  the  foregoing  rules. 

§  2148.  A  carrier  by  water  may,  when  in  case  of  extreme 
peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  throw 
overboard,  or  otherwise  sacrifice,  any  or  all  the  cargo  or  ap- 
purtenances of  the  ship.  Throwing  property  overboard  for 
such  purpose  is  called  jettison,  and  the  loss  incurred  thereby 
is  called  a  general  average  loss. 

§  2149.  A  jettison  must  begin  with  the  most  bulky  and 
least  valuable  articles,  so  far  as  possible. 

§  2160.  A  jettison  can  be  made  only  by  authority  of  the 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an 
overruling  necessity,  when  it  may  be  made  by  any  other  per- 
son. 

§  2151.  The  loss  incurred  by  a  jettison,  when  lawfully 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the 
ship,  appurtenances,  freightage,  and  cargo  for  the  benefit  oi 
which  the  sacrifice  is  made,  as  well  as  by  the  owner  of  the 
thing  sacrificed. 

§  2152.  The  proportions  in  which  a  general  average  loss 
is  to  be  borne  must  be  ascertained  by  an  adjustment,  in  which 
the  owner  of  each  separate  interest  is  to  be  charged  with  such 
proportion  of  the  value  of  the  thing  lost  as  the  value  of  his 
part  of  the  property  affected  bears  to  the  value  of  the  whole. 
But  an  adjustment  made  at  the  end  of  the  voyage,  if  valid 
khere,  is  vaUd  everywhere. 

§  2153.  In  estimating  values  for  the  purpose  of  a  general 
average,  the  ship  and  appurtenances  must  be  valued  as  at  the 
end  of  the  voyage,  the  freightage  at  one  half  the  amount  due 
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on  delivery,  and  the  cargo  as  at  the  time  and  place  of  its  dis- 
charge ;  adding,  in  each  case,  the  amount  made  good  by  con. 
tribution. 

§  2154.  The  owner  of  things  stowed  on  deck,  in  case  of 
their  jettison,  is  entitled  to  the  benefit  of  a  general  average 
contribution  only  in  case  it  is  usual  to  stow  such  things  on 
deck  upon  such  a  voyage. 

§  2155.  The  rules  herein  stated  concerning  jettison  are 
equally  applicable  to  every  other  voluntary  sacrifice  of  prop- 
erty on  a  ship,  or  expense  necessarily  incurred,  for  the  preser- 
vation of  the  ship  and  cargo  from  extraordinary  perils. 

CHAPTER  IV. 

CABBIAGE   OF   MESSAGES. 

Sbction  2161.  Obligations  of  carrier  of  meRsages. 

2162.  Degree  of  care  and  diligence  required. 

§  2161.  A  carrier  of  messages  for  reward,  other  than  by 
:  telegrapli,  must  deliver  them  at  the  place  to  which  they  are 
addressed,  or  to  the  person  for  whom  they  are  intended.  Such 
carrier,  by  telegraph,  must  deliver  them  at  such  place  and  to 
such  person,  provided  the  place  of  address,  or  the  person  for 
whom  they  are  intended,  is  within  a  distance  of  two  miles 
from  the  main  office  of  the  carrier  in  the  city  or  town  to  which 
the  messages  are  transmitted,  and  the  carrier  is  not  required, 
in  making  the  delivery,  to  pay  on  his  route  toll  or  ferriage ; 
but  for  any  distance  beyond  one  mile  from  such  ofiice,  com- 
pensation may  be  charged  for  a  messenger  employed  by  the 
carrier,  fin  effect  July  1,  1874.] 
Penal  Code,  §  638. 

§  2162.  A  carrier  of  messages  for  reward  must  use  great 
care  and  diliironce  in  the  transmission  and  delivery  of  mes- 
'Sages.     [In  effect  July  1,  1874.] 

CHAPTER  V. 

COMMON  CABBIEBS. 

AiiTiCLiE  I.  Common  Carriers  in  General,  ^§  2168-2177. 
II.  Common  Carriers  of  Persons,  §|  2180-2191 

III.  Common  Carriers  of  Property,  |$  2194-2204 

IV.  Common  Carriers  of  Messages,  §§  2207-2209. 


903  CABKIA08.  §§  2168-2172 


ARTICLE  L 

COMMON   CARRIERS    IN    QENERAIm 

SicmoN  2168.  Common  carrier,  what. 

2169.  Obligation  to  accept  freight. 

2170.  Obligation  not  to  give  preference. 

2171.  What  preferences  he  must  give. 

2172.  Starting. 

2173.  Compensation. 

2174.  Obligations  of  eartiet  altered  only  by  agieexiiait. 

2175.  Certain  agreements  void. 

2176.  Effect  of  written  contract. 

2177.  When  not  liable  for  loss. 

§  2168.  Every  one  who  offers  to  the  public  to  carrj  per- 
sons, property,  or  messages,  excepting  only  telejrraphic  mes- 
sages, is  a  common  carrier  of  whatever  he  thos  offers  to  carrj. 
[In  effect  July  1,  1874.] 

PoUt.  Code,  §  2d36 ;  Fenal  Code,  §  865. 

§  2169.  A  common  carrier  mast,  if  able  to  do  so,  accept 
and  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undei-takes  or  is  accustomed  to  carry. 

§  2170.  A  common  carrier  mnst  not  give  preference,  in 
time,  price,  or  otherwise,  to  one  person  over  another.  Every 
common  carrier  of  passengers  by  railroad,  or  by  vessel  plying 
npon  waters  lyin*.^  wholly  within  this  State,  shall  establish  a 
schedule  time  for  the  starting  of  trains  or  vessels  from  their 
respective  stations  or  wharves,  of  which  public  notice  shall  be 
given,  and  i^hall,  weather  permitting,  except  in  case  of  acci- 
dent or  de'ention  caused  by  connecting  lines,  start  their  said 
trains  or  vessels  at  or  within  ten  minutes  after  the  schedule 
time  so  established  and  notice  given,  under  a  penalty  of  two 
hundred  and  fifty  dollars  for  each  neglect  so  to  do,  to  be  re- 
covered by  action  before  any  coart  of  competent  jurisdiction, 
upon  complaint  filed  by  the  district  attorney  of  the  county  in 
the  name  of  the  people,  and  paid  into  the  common  school  fund 
of  the  said  county.     [In  effect  April  2,  1880.J 

§  2171.  A  common  carrier  must  always  give  a  preference 
in  time,  and  may  give  a  preference  in  price,  to  the  United 
States  and  to  this  btate. 

§  2172.  A  common  carrier  mast  start  at  sach  time  and 
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place  as  he  announces  to  the  pnbllc,  unless  detained  hj  acci- 
dent or  the  elements,  or  in  order  to  connect  with  carriers  on 
other  lines  of  travel.     [In  effect  July  1, 1874.] 

§  2173.  A  common  carrier  is  entitled  to  a  reasonable 
compensation  and  no  more,  which  he  may  require  to  be  paid 
in  advance.  If  payment  thereof  is  refused,  he  may  refuse  to 
carry. 

§  2174.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be  limited  by 
special  contract.     [In  effect  July  1,  1874.] 

§  2175.  A  common  carrier  cannot  be  exonerated,  by  any 
agreement  made  in  anticipation  thereof,  from  liability  for  the 
gross  negligence,  fraud,  or  wilful  wrong  of  himself  or  his  ser- 
vants. 

§  2176.  A  passenger,  consignor,  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading,  or  written  contract  for  carriage, 
with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 
time,  place,  and  manner  of  delivery  therein  stated;  and  also 
to  the  limitation  stated  therein  upon  the  amount  of  the  car- 
rier's liability  in  case  property  carried  in  packages,  trunks,  or 
boxes,  is  lost  or  injured,  when  the  value  of  such  property  is 
not  named ;  and  also  to  the  limitation  stated  therein  to  the 
earner's  liability  for  loss  or  injury  to  live  animals  carried. 
But  his  assent  to  any  other  modification  of  the  carrier's  obli- 
gations contained  in  such  instrument  can  be  manifested  only 
by  his  signature  to  the  same.     [In  effect  July  1,  1874.] 

§  2177.  A  common  carrier  is  not  responsible  for  loss  or 
miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter, 
containing  money  or  notes,  bills  of  exchange,  or  other  papers 
of  value,  unless  he  be  informed  at  the  time  of  its  receipt  of  th» 
^alue  of  its  contents.     [In  effect  July  1,  1874.] 


ARTICLE  n. 

COMMON  CABRIERS  OF  PBBSOKS. 

Baonov  2180.  Obligation  to  carry  luggage. 

2181.  Luggage,  what. 

2182.  LiabiUty  for  luggage 
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SionoK  2188.  Luggage,  how  c&rried  and  delirered* 

2184.  Obligation  to  proTide  rehicles. 

2185.  Seats  for  pa<>8engers. 

2186.  Regulations  for  conduct  of  buBlnesa. 

2187.  Fare,  when  payable. 

2188.  Ejection  of  passengers. 

2189.  Passenger  who  has  not  paid  fare. 

2190.  Fare  not  payable  after  ejection. 

2191.  Carrier's  lien. 

§  2180.  A  common  carrier  of  persons,  unless  his  vehicle 
is  fitted  for  the  reception  of  persona  exclusivelv-,  must  receive 
and  carry  a  reasonable  amoant  of  lugjfaj::e  for  each  j)assenger, 
without  charge,  except  for  an  excess  of  weight  over  one  hun- 
dred pounds  to  a  passenger :  provided,  that  if  such  carrier  be 
a  proprietor  of  a  stage  line,  he  may  not  receive  and  carry  for 
each  passenger  by  such  stage  line,  without  charge,  more  than 
sixty  pounds  of  luggage.     [In  effect  May  8,  1878.] 

§  2181.  Luggage  may  consist  of  any  articles  intended  foz 
the  use  of  a  passenger  while  travelling,  or  for  his  personal 
equipment. 

§  2182.  The  liability  of  a  carrier  for  luggage  received  by 
him  with  a  passenger  is  the  same  as  that  of  a  common  carrier 
of  property. 

§  2183.  A  common  carrier  must  deliver  every  passenger's 
luggage,  whether  within  the  prescribed  weight  or  not,  imme- 
diately upon  the  arrival  of  the  passenger  at  his  destination ; 
and,  unless  the  vehicle  would  be  overcrowded  or  overloaded 
thereby,  must  carry  it  on  the  same  vehicle  by  which  he  carries 
the  passenger  to  whom  it  belonged,  except  that  where  luggage 
is  transported  by  rail,  it  must  be  checked  and  carried  in  a  reg- 
ular baggage  car ;  and  whenever  passengers  neglect  or  refuse 
to  have  their  luggage  so  checked  and  transported,  it  is  earned 
at  their  risk.     [In  effect  July  1,  1874.] 

§  2184.  A  common  carrier  of  persons  must  provide  a  suffi- 
cient number  of  vehicles  to  accommodate  all  the  passengers 
who  can  be  reasonably  expected  to  require  carriage  at  any  one 
time. 

§  2185.  A  common  carrier  of  persons  must  proTide  every 
passenger  with  a  seat.  He  must  not  overload  his  vehicle  by 
receiving  and  carrying  more  passengers  than  its  rated  capacity 
tUowB. 
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§  2186.  A  common  carrier  of  persons  maj  make  rules  for 
the  conduct  of  his  business,  and  may  require  passengers  to 
conform  to  them,  if  they  are  lawful,  public,  uniform  in  their 
application,  and  reasonable. 

§  2187.  A  common  carrier  may  demand  the  fare  of  pas- 
sengers, either  at  starting  or  at  any  subsequent  time. 

§  2188.  A  passenger  who  refuses  to  pay  his  fare  or  to 
conform  to  any  lawful  regulation  of  the  carrier,  may  be 
ejected  from  the  vehicle  by  the  carrier.  But  this  must  be 
done  with  as  little  violence  as  possible,  and  at  any  usual  stop- 
ping place  or  near  some  dweUing-house. 

§  2189.  A  passenger  upon  a  rnilroad  train  who  has  not 
paid  his  fare  before  entering  the  train,  if  he  has  been  afforded 
an  opportunity  to  do  so,  must,  upon  demand,  pay  ten  per  cent, 
in  addition  to  the  regular  rate. 

§  2190.  After  having  ejected  a  passenger,  a  carrier  has  no- 
right  to  require  the  payment  of  any  part  of  his  fare. 

§  2191.  A  common  carrier  has  a  lien  upon  the  luggage  of 
a  passenger  for  the  pavment  of  such  fare  as  he  is  entitled  to 
from  him.    This  lien  is  regulated  by  the  Title  on  Liens. 

Penalty  foi  overcharges.    Penal  Code,  §  626. 


ARTICLE  III. 
COMMON   CARRIERS   OF  PROPEBTT. 

Skci  y>n  2194.  Liability  of  inland  carriers  for  loss 

2195.  When  exemptions  do  not  apply. 

2196.  Liability  for  delay. 

2197.  Liability  of  marine  carriers. 

2198.  Same. 

2199.  Perils  of  sea,  what. 

2200.  Consignor  of  valuables  to  declare  their  nature 

2201.  Delivery  of  freight  beyond  usual  route. 

2202.  Proof  to  be  given  in  case  of  loss. 

2203.  Carrier's  services,  other  than  carriage  and  dellrery 

2204.  Sale  of  perishable  property  for  freight. 

§  2194.  Unless  the  consignor  accompanies  the  freight  and 
retains  exclusive  control  thereof,  an  inland  common  carrier  of 
property  is  liable,  fix)m  the  time  that  ht  <\ccepts  until  he 
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Ueves  himself  from  liability  pursuant  to  sections  2118  to  ,2122, 
for  the  loss  or  injury  thereof  from  any  cause  whatever,  ex- 
cept: 

1.  An  inherent  defect,  rice,  or  weakness,  or  a  spontaneous 
action,  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this 
State ; 

3.  The  act  of  the  hiw ;  or, 

4.  Any  irresistible  superhuman  cause. 

§  2195.  A  common  carrier  is  liable,  even  in  the  cases  ex- 
cepted by  tiie  last  section,  if  his  oixlinary  negli<j^ence  exposes 
the  property  to  the  cause  of  the  loss. 

§  2196.  A  common  carrier  is  liable  for  delay  only  when 
it  is  caused  by  his  want  of  ordinary  care  and  diligence.  [In 
effect  July  1,  1874.] 

§  2197.  A  marine  carrier  is  liable  in  like  manner  as  an 
inland  carrier,  except  for  loss  or  injury  caused  by  the  perils  of 
the  sea  or  fire. 

§  2198.  The  liability  of  a  common  carrier  by  sea  is  fur- 
ther regulated  by  acts  of  Congress. 

§  2199.  Perils  of  the  sea  are  from : 

1.  Storms  and  waves ; 

2.  Rocks,  shoals,  and  rapids  ; 

3.  Other  obstacles,  though  of  human  origin ; 

4.  Chsinges  of  climate  ; 

5.  The  confinement  necessary  at  sea ; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

§  2200.  A  common  carrier  of  gold,  silver,  plntina,  or  pre- 
vious stones,  or  of  imitations  thereof,  in  a  manufactured  or 
anmanufiictured  state ;  of  timepieces  of  any  description ;  of 
negotiable  paper  or  other  valuable  writings  ;  of  pictures,  glass, 
or  chinaware;  of  statuary,  silk,  or  laces  ;  or  of  plated  ware  of 
any  kind,  is  not  liable  for  more  than  fifty  dollars  upon  the  loss 
>r  injury  of  any  one  package  of  such  articles,  unless  he  has 
notice,  upon  his  receipt  thereof,  by  mark  upon  the  package  or 
otherwise,  of  the  nature  of  the  freight ;  nor  is  such  carrier  lia- 
Ue  upon  any  package  carried  for  more  than  the  value  of  the 
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articles  named  in  the  receipt  or  the  bill  of  lading.    [La  effect 
July  1,  1874.] 

§  2201.  If  a  common  carrier  accepts  freight  for  a  place 
beyond  liis  usual  route,  he  must,  unless  he  stipulates  other- 
wise, deliver  it  at  the  end  of  his  route  in  that  direction  to 
some  other  competent  carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  his  liability 
ceases  upon  making  such  delivery. 

§  2202.  II'  freight  addressed  to  a  place  beyond  the  usual 
route  of  the  common  carrier  who  iii-st  received  it  is  lost  or  in- 
jured, he  must,  within  a  i-easonable  time  after  demand,  give 
satisfactory  proof  to  the  consijrnor  that  the  loss  or  injury  did 
not  occur  while  it  was  in  his  charge,  or  he  will  be  himself  lia- 
ble therefor. 

§  2203.  In  respect  to  any  service  rendered  by  a  common 
carrier  about  frei<:iit,  other  than  its  carriage  and  delivery,  his 
rights  and  obligations  are  defined  by  the  Titles  on  Deposit  and 
Service. 

§  2204.  If,  from  any  cause  other  than  want  of  ordinary 
care  and  diligence  on  his  part,  a  common  carrier  is  unable  to 
deliver  perishable  property  transported  by  him,  and  collect 
his  charges  thereon,  he  may  cause  the  property  to  be  sold  in 
open  market,  to  satisfy  his  lien  for  freightage.  [In  effect 
July  1,  1874.] 

Penalty  for  overchaxges.    Penal  Code,  §  525. 


ARTICLE  IV. 

COMMON   CARRIERS  OF  MESSAGES. 

SionoN  2207.  Order  of  transmission  of  telegraphic  messages. 

2208.  Order  in  other  cases. 

2209.  Damages  when  message  is  refused  or  postponed. 

§  2207.  A  carrier  of  messages  by  telegraph  must,  if  it  is 
\>racticable,  transmit  every  such  message  immediately  upon 
i^s  receipt.  But  if  this  is  not  practicable,  and  several  mes- 
sages accumulate  upon  his  hands,  he  must  transmit  them  in 
the  following  order : 

1.  Messages  from  public  agents  of  the  United  States  or  o/ 
Uiis  State,  on  public  business ; 
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2.  Messages  intended  in  good  faith  for  immediate  publica 
tion  in  newspapers,  and  not  for  any  secret  use  ; 

3.  Messages  giving  information  relating  to  the  sickness  or 
death  of  any  person  ; 

4.  Other  messages  in  the  order  in  which  they  were  received. 
Penal  Code,  §  638. 

§  2208.  A  common  carrier  of  messages,  otherwise  than  by 
feleirraph,  must  transmit  messages  in  the  order  in  which  he 
r. reives  them,  except  messages  from  agents  of  the  United 
States  or  of  this  State,  on  public  basiness,  to  which  he  mnst 
always  give  priority.  But  he  may  fix  upon  certain  times  for 
tbe  simultaneous  transmission  of  messages  previously  received. 

§  2209.  Every  person  whose  message  is  refused  or  post- 
poned, contrary  to  the  provisions  of  this  chapter,  is  entitled  to 
recover  from  the  carrier  his  actual  damages,  and  fifty  dollars 
m  addition  thereto. 


TITLE  VIII. 

TRUST. 


Chapter  I.  Trusts  ix  General,  §§  2215-2244. 

II.  Thusts  for  the  Benefit  op  Thihd  Persons,  §§ 
2250-2289. 


CHAPTER  L 
TRUSTS  IN  GENERAL. 

A-ETiCLB  T.  Nature  aki>  Creation  op  a  Trust,  ^  2215-2224. 
II.  Obugatio.ns  op  Trustees,  §§  222S-2t3!). 
III.  Obuqaiioks  op  Third  Persons,  §§  2243-2244. 

ARTICLE  I. 

NATURE  AND  CREATION  OF  A  TRUST. 

Sbction  2215.  Trusts  classified. 

2216.  Voluntary  trust,  what. 

2217.  luToluntarj  trust,  what 
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SicnoN  2218.  Parties  to  the  contract. 

2219.  What  constitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  aa  to  trustor. 

2222.  How  created  as  to  trustee. 

2223.  Involuntary  trustee,  who  is. 

2224.  Involuntary  trust  resulting  from  negligence,  &e. 

§  221 6.  A  trust  is  either : 

1.  Voluntary;  or, 

2.  Involuntary. 

§  2216.  A  voluntary  trust  is  an  oblipration  arising  oat  of 
a  pei-sonal  confidence  reposed  in,  and  voluntarily  accepted  by, 
one  for  the  benefit  of  another. 

§  2217.  An  involuntary  trust  is  one  which  is  created  by 
operation  of  law. 

§  2218.  The  person  whose  confidence  creates  a  trust  is 
called  the  trustor ;  the  person  in  whom  the  confidence  is  re- 
posed is  called  the  trustee ;  and  the  ])erson  for  whose  benefit 
the  trust  is  created  is  called  the  beneficiary. 

§  2219.  Every  one  who  voluntarily  assumes  a  relation  of 
personal  confidence  with  another  is  deemed  a  trustee,  within 
the  meaning  of  this  chapter,  not  only  as  to  the  person  who  re- 
poses such  confidence,  but  also  as  to  all  persons  of  whose  aifaira 
he  thus  acquires  information  which  was  given  to  such  person 
in  the  like  confidence,  or  over  whose  alEairs  he,  by  such  confi- 
dence, obtains  any  control. 

§  2220.  A  tiTist  may  be  created  for  any  purpose  for  which 
a  contract  may  lawfully  be  made,  except  as  otherwise  pre- 
scribed by  the  Titles  on  Uses  and  Trusts  and  on  Transfers. 

§  2221.  Subject  to  the  provisions  of  section  852,  a  volun- 
tary trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor,  indicating  with  reasonable  cer- 
tainty : 

1.  An  intention  on  the  part  of  the  trustor  to  create  a  trust ; 
and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

§  2222.  Subject  to  the  provisions  of  section  852,  a  volun- 
tary^ trust  is  created,  as  to  the  trustee,  by  any  words  or  acts  of 
Vis  indicating,  v/ith  reasonable  certainty: 
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1.  His  acceptance  of  the  tmst,  or  his  acknowledgment,  made 
upon  sufficient  consideration,  of  its  existence ;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust 

§  2223.  One  who  wroncfnllj  detains  a  thing  in  an  invoU 
nntary  trustee  thereof,  for  the  benefit  of  the  owner. 

§  2224.  One  who  gains  a  thing  by  fraud,  accident,  mis- 
take, undue  influence,  the  violation  of  a  trust,  or  other  wrong- 
ful act,  is,  unless  he  has  some  other  and  better  right  thereto, 
an  involnntaiy  trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it. 


ARTICLE  11. 

OBLIGATIONS  OF  TBUSTBEB. 

Saonoir  2228.  Truatee'i  obligation  to  good  faith. 

2229.  Trustee  not  to  use  property  for  hia  own  profit. 

2230.  Certain  transactions  forbidden. 

2231.  Trustee's  influence  not  to  be  used  for  his  advantage. 
2282.  Trustee  not  to  assume  a  trust  advenw  to  interest  of  benefl- 

ciary. 
2233.  To  dbclose  adverse  interest. 
2284.  Trustee  guilty  of  fraud,  when. 
2235.  Presumption  against  trustees. 
2286.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  liability  for  breach  of  trust. 

2238.  Same. 

2289.  Co-trustees,  how  far  liable  for  each  other. 

§  2228.  In  all  matters  connected  with  his  trust,  a  trustee 
is  bound  to  act  in  the  highest  good  faith  toward  his  beneficiary, 
and  may  not  obtain  any  advantage  therein  over  the  latter  by 
the  slightest  misrepresentation,  concealment,  threat,  or  ad- 
yerse  pressure  of  any  kind. 

§  2229.  A  trustee  may  not  use  or  deal  with  the  trust 
property  for  his  own  profit,  or  for  any  other  purpose  uncon- 
tected  with  the  trust,  in  any  manner. 

§  2230.  Neither  a  trustee  nor  any  of  his  agents  may  take 
part  in  aoy  transaction  concerning  the  trust  in  which  he  oi 
any  one  for  whom  he  acts  as  agent  has  an  interest,  present  or 
contingent,  adverse  to  that  of  his  beneficiary,  except  as  fol- 
W>wa: 
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1 .  When  the  beneficiaiy,  having  capacity  to  contract,  witl 
a  full  knowledge  of  the  motives  of  the  trustee,  and  of  all  othei 
facts  concerning  the  transaction  which  might  afifect  his  owi 
decision,  and  without  the  use  of  any  influence  on  the  part  o4 
the  trustee,  permits  him  to  do  so  ; 

2.  When  the  beneficiary  not  having  capacity  to  contract 
the  proper  court,  upon  the  like  information  of  the  facts,  granta 
the  like  permission ;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to  con- 
tract, and  some  not  having  it,  the  former  grant  permission  for 
themselves,  and  the  proper  court  for  the  latter,  in  the  manner 
above  prescribed. 

§  2231.  A  trustee  may  not  use  the  influence  which  his 
position  gives  him  to  obtain  any  advantage  from  his  benefi- 
ciary. 

§  2232.  No  trustee,  so  long  as  he  remains  in  the  trust, 
may  undertake  another  trust  adverse  in  its  nature  to  the  in- 
terest of  his  beneficiary  in  the  subject  of  the  trust,  without  the 
consent  of  the  latter. 

§  2233.  If  a  trustee  acquires  any  interest,  or  becomes 
charged  with  any  duty,  adverse  to  the  interest  of  his  benefi- 
ciary in  the  subject  of  the  trust,  he  must  immediately  inform 
the  latter  thereof,  and  may  be  at  once  removed. 

§  2234.  Every  violation  of  the  provisions  of  the  preceding 
sections  of  this  article  is  a  fraud  against  the  beneficiary  of  the 
trust. 

§  2235.  All  transactions  between  a  trustee  and  his  benefi- 
ciary during  the  existence  of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he  obtains  any  ad- 
vantage from  his  beneficiary,  are  presumed  to  be  entered  into 
by  the  latter  without  sufficient  consideration,  and  under  undue 
influence. 

§  2236.  A  trustee  who  wilfully  and  unnecessarily  mingles 
the  trust  property  with  his  own,  so  as  to  constitute  himself  in 
appearance  its  aibsolute  owner,  is  liable  for  its  safety  in  all 
events. 

§  2237.  A  trustee  who  uses  or  disposes  of  the  trust  prop* 
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erty,  contrary  to  section  2229,  may,  at  the  option  of  the  bene- 
ficiary,  be  required  to  account  for  all  profits  so  made,  or  to  pay 
the  value  of  its  use,  and,  if  he  has  disposed  thereof,  to  re- 
place it,  with  its  fruits,  or  to  account  for  its  proceeds,  with 
interest. 

§  2238.  A  trustee  who  uses  or  disposes  of  the  trust  prop- 
erty in  any  manner  not  authorized  by  the  trust,  but  in  good 
faith,  and  with  intent  to  serve  the  interests  of  the  beneficiary, 
IS  liable  only  to  make  good  whatever  is  lost  to  the  beneficiary 
by  his  error. 

§  2239.  A  trustee  is  responsible  for  the  wrongful  acts  of 
a  oo-trustee  to  which  he  consented,  or  which,  by  his  negligence, 
he  enabled  the  latter  to  commit,  but  for  no  others. 


ARTICLE  III. 

OBLIGATIONS  OF  THIRD  PERSONS. 

Saonoir  2243.  Third  person,  when  inyoluntary  ixustee. 

2244.  When  third  person  must  see  to  application  of  trust  pr^ 

erty. 

§  2248.  Every  one  to  whom  propertjr  is  transferred  in 
violation  of  a  trust,  holds  the  same  as  an  mvoluntary  trustee 
under  such  trust,  unless  he  purchased  it  in  good  faith,  and  for 
a  valuable  consideration. 

§  2244.  One  who  actually  and  in  good  faith  transfers  any 
money  or  other  property  to  a  trustee,  as  such,  is  not  bound  to 
see  to  the  application  thereof,  and  his  rights  can  in  no  way  be 
prejudiced  by  a  misapplication  thereof  by  the  trustee.  Other 
persons  must,  at  their  peril,  see  to  the  proper  application  of 
(Doney  or  other  property  paid  or  delivered  by  them. 
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CHAPTER  n. 

TRUSTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS 

Article  I.  Nature  avt>  Creatio:^  of  the  Trust.  §§  2250-2254. 

II.  Obligations  op  Trustees,  ^§  2258-22iS. 
TIT.  Powers  of  Trustees,  §§  226 1 -2269. 
IV.  Rights  of  Trustees,  §§  227d>2275. 

V.  Termination  op  the  Trust,  §§  2279-2283. 
YI.  Succession  or  Appointment  or  New  Trustees,  §§  2287-2289 


ARTICLE  I. 

NATURE  AND  CREATION  OF  THE  TRUST. 

Section  2250.  Who  are  trustees  within  scope  of  this  chapter. 
2261.  Creation  of  trust. 

2252.  Trustees  appointed  by  court. 

2253.  Declaration  of  trust. 

2254.  Same. 

§  2250.  The  provisions  of  this  chapter  apply  only  to  ex- 
press trusts,  created  for  the  benefit  of  another  than  the  trustor, 
and  in  which  the  title  to  the  trust  property  is  vested  in  the 
trustee  ;  nut  inchiding,  however,  those  of  executors,  adminis- 
trators, and  guardians,  as  such. 

§  2251.  The  mutual  consent  of  a  trustor  and  trustee  cre- 
ates a  trust  of  which  the  beneficiary  may  take  advantage  at 
any  time  prior  to  its  rescission. 

§  2252«  When  a  trustee  is  appointed  by  a  court  or  public 
officer,  as  such,  such  court  or  officer  is  the  trustor,  withm  the 
meaning  of  the  last  section. 

§  2253.  The  nature,  extent,  and  object  of  a  trust  are  ex 
pressed  in  the  declaration  of  trust. 

§  2254.  All  declarations  of  a  trustor  to  his  trustees,  in  re> 
lation  to  the  trust,  before  its  acceptance  by  the  trustees,  or 
any  of  them,  are  to  be  deemed  part  of  the  declaration  of  the 
trust,  except  that  when  a  declaration  of  trust  is  made  in  writ- 
ing, all  previous  declarations  by  the  same  trustor  are  merged 
therein. 
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ARTICLE  II. 

OBLIGATIONS  OF  TBUSTBES. 

Bkction  2258.  Tra^tees  must  obey  declaration  of  trust. 

2259.  De^ee  of  care  and  diligence  in  execution  of  trast. 

2260.  Duty  of  trustee  as  to  appointment  of  successor. 

2261.  Investment  of  money  by  trustee. 

2262  Interest,  simple  or  compound,  on  omission  to  invest  truft 

moneys. 
2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

§  2258.  A  trustee  must  fulfil  the  purpose  of  the  trust,  as 
declared  at  its  creation,  and  must  follow  all  the  directions  of 
the  trustor  given  at  that  time,  except  as  modified  by  the  con- 
sent of  all  parties  interested,  in  the  same  manner,  and  to  the 
same  extent,  as  an  employee. 

§  2259.  A  trustee,  whether  he  receires  any  compensation 
or  not,  must  use  at  least  ordinary  care  and  diligence  in  the 
execution  of  his  trust. 

§  2260.  If  a  trustee  procures  or  assents  to  his  discharge 
from  his  office,  before  his  trust  is  fully  executed,  he  must  use 
at  least  ordinary  care  and  dili<^ence  to  secure  the  appoint-- 
ment  of  a  trustworthy  successor  before  accepting  his  own  final 
discharge. 

§  2261.  A  trustee  must  invest  money  received  by  him 
under  the  trust,  as  fast  as  he  collects  a  sufficient  amount,  in 
such  manner  as  to  afford  reasonable  security  and  interest  for 
the  same. 

§  2262.  If  a  trustee  omits  to  invest  the  trust  moneys  ac- 
cording to  the  last  section,  he  must  pay  simple  interest  there- 
on, if  such  omission  is  negligent  merely,  and  compound  inter- 
est if  it  is  wilfuL 

§  2263.  A  trustee  cannot  enforce  any  claim  against  the 
trust  property  which  he  purchases  after  or  in  contemplation 
of  his  appointment  as  trustee ;  but  he  may  be  allowed,  by  any 
competent  court,  to  charge  to  the  trust  property  what  he  has 
in  good  faith  paid  for  the  claim,  upon  discharging  the  same. 
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ARTICLE  m. 

POWEBS  or  TBUSTBBS. 

Sxcnoir  2267.  Trustee's  powers  as  agent 

2268.  AllmuBtact. 

2269.  Discretionary  powers. 

§  2267.  A  trustee  is  a  general  agent  for  the  trnst  prop- 
erty. His  authority  is  such  as  is  conferred  upon  him  by  the 
declaration  of  trust  and  by  this  cha])ter,  and  none  other.  His 
acts,  within  the  scope  of  his  authority,  bind  the  trust  prop- 
erty to  the  same  extent  as  the  acts  of  an  agent  bind  his  prin- 
cipal. 

I  2268.  Where  there  are  several  co-trustees,  all  must 
unite  in  any  act  to  bind  the  trust  property,  unless  the  declara- 
tion of  trust  otherwise  provides. 

§  2269.  A  discretionary  power  conferred  upon  a  trustee 
is  presumed  not  to  be  left  to  his  arbitraiy  discretion,  but  may 
be  controlled  by  the  proper  court  if  not  reasonably  exercised, 
unless  an  absolute  discretion  is  clearly  conferred  by  the  dec- 
laration of  trust. 

ARTICLE  IV. 

BTOHT8  OF  TBUSTEE8. 

Sbction  2273.  Indemnification  of  trustee. 

2274.  Compensation  of  trustee. 

2275.  iDYoluntary  trustee. 

§  2273.  A  trustee  is  entitled  to  the  repayment,  out  of  the 
trust  property,  of  all  expenses  actually  and  properly  incurred 
by  him  in  the  performance  of  his  trust.  He  is  entitled  to  the 
repayment  of  even  unlawful  expenditures,  if  they  were  pro- 
ductive of  actual  benefit  to  the  estate. 

§  2274.  When  a  declaration  of  trust  is  silent  upon  the 
subject  of  compensation,  the  trustee  is  entitled  to  the  same 
oompensation  as  an  executor.  If  it  specifies  the  amount  of 
his  compensation,  he  is  entitled  to  the  amount  thus  specified 
uid  no  more.  If  it  directs  that  he  shall  be  allowed  a  com- 
Densation,  but  does  not  specify  the  rate  or  amount,  he  is  eit 
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titled  to  snch  compensation  as  may  be  reasonable  nnder  the 
circumstances. 

§  2275.  An  involnntary  trnstee,  who  becomes  snch 
through  his  own  faulty  has  none  of  the  rights  mentioned  in 
this  article. 

ARTICLE  V. 

TERMINATION  OF  THE  TRUST. 

Section  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  olllce,  how  yacated 

2282.  Trustee,  how  discharged. 

2283.  Removal  by  District  Court 

§  2279.  A  trust  is  extinguished  by  the  entire  fulfilment 
of  its  object,  or  by  such  object  becoming  impossible  or  unlaw- 
ful. 

§  2280.  A  trust  cannot  be  revoked  by  the  trustor  after 
its  acceptance,  actual  or  presumed,  by  the  trustee  and  bene- 
ficiaries, except  by  the  consent  of  all  the  beneficiaries,  unless 
the  declaration  of  trust  reserves  a  power  of  revocation  to  the 
tiiistor,  and  in  that  case  the  power  must  be  strictly  pursued. 

§  2281.  The  office  of  a  trustee  is  vacated : 

1 .  By  his  death ;  or, 

2.  By  his  discharge. 

§  2282.  A  trustee  can  be  discharged  from  his  trust  only 
as  follows : 

1.  By  the  extinction  of  the  trust ; 

2.  By  the  completion  of  his  duties  under  the  trust ; 

3.  By  such  means  as  may  be  pi'escribed  by  the  declaration 
of  trust ; 

4.  By  the  consent  of  the  beneficiary,  if  he  had  capacity  to 
contract ; 

6.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind ;  or, 
6.  By  the  District  Court. 

§  2283.  The  Superior  Court  may  remove  any  trustee  who 
has  violated  or  is  unfit  to  execute  the  trust ;  or  mny  accept 
the  resignation  of  a  trustee.     [In  effect  April  5,  1880.] 
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ARTICLE  VI. 

BUCCESSION  OR  APPOIKTMEKT  OV  NBW  TRUSTEES. 

Sbotzoit  2287.  Vacant  trusteeship  filled  by  court. 
2288.  Suryirorship  between  co-trastees. 
2239.  District  Ck>urt  as  trustee. 

§  2287.  The  Superior  Court  may  appoint  a  trustee  when- 
ever there  is  a  vacancy,  and  the  declaration  of  trust  does  not 
provide  a  practicable  method  of  appointment.  [In  effect 
April  5,  1880.] 

§  2288.  On  the  death,  renunciation,  or  discharge  of  one 
of  several  co-trustees,  the  trust  survives  to  the  others. 

§  2289.  When  a  trust  exists  without  any  appointed 
trustee,  or  where  all  the  trustees  renounce,  die,  or  are  dis- 
charged, the  Superior  Court  of  the  county  where  the  trust 
property,  or  some  portion  thereof,  is  situated  must  appoint 
another  trustee,  and  direct  the  execution  of  the  trust.  The 
court  may,  in  its  discretion,  appoint  the  original  number,  or 
any  less  number  of  trustees.     [In  effect  AprU  5,  1880.] 


TITLE   IX. 
AGENCY. 


Chapter  I.  Agency  in  Generai*,  §§  2295-2356. 
II.  Particular  Agencies,  §§  2362-2389. 


CHAPTER  I. 

AGENCY  IN  GENERAL. 

iBTlcu.  I.  Dbpinition  OP  Agenoy,  IJ  2295-2300. 
II   Authority  op  Agents,  §§  2304-2826. 
ni  Mutual  Obligations   op  Peinoipals  and  Thifd  Febsohi 

§§  2880^2839. 
TV.  Obligations  op  Aoints  to  Thirb  Persons,  §§  2d42-28A&. 
V.  Delegation  op  Agenot,  §§  2349-2361. 
TL  TxRMiNATioM  OP  AoKNOT,  §§  2855-2856. 
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AKTICLE  L 

D8FIKITIOK    OF  AGBNOT. 

SMnoK2295  Agency,  what. 

2296.  Who  may  appoint,  and  who  may  be  an  agent. 

2297.  Agents,  general  or  speeial. 

2298.  A^ncy,  actual  or  ostensible. 

2299.  Actual  ageacj. 
2800.  Ostensible  agency. 

§  2295.  An  agent  is  one  who  represents  another,  called 
the  principal,  in  dealings  with  third  persons.  Sach  represen- 
tation is  called  agency. 

§  2296.  Any  person  having  capacity  to  contract  may  ap- 
point an  agent,  and  any  person  may  be  an  agent. 

§  2297.  An  agent  for  a  particular  act  or  transaction  is 
called  a  special  agent.    All  others  are  general  agents. 

§  2298.  An  agency  is  either  actual  or  ostensible. 

§  2299.  An  agency  is  actual  when  the  agent  is  really  em- 
ployed by  the  principaL 

§  2300.  An  agency  is  ostensible  when  the  principal  inten- 
tionally, or  by  want  of  ordinary  care,  causes  a  third  person  to 
believe  another  to  be  his  agent  who  is  not  really  employed  by 
him.  V 

ARTICLE  II. 

AUTHORITY    OF    AGENTS. 

8>cnoiff  2904.  What  au^ority  may  be  conferred. 

2305.  Agent  may  perform  acts  required  of  principal  by  Oode. 

2306.  Agent  cannot  have  authority  to  defraud  pxincipal. 

2307.  Creation  of  agency. 

2308.  Consideration  unnecessary. 

2309.  Form  of  authority. 

2810.  Ratification  of  agent's  act. 

2811.  Ratification  of  part  of  a  transaction. 

2812.  When  ratification  void. 

2813.  Ratification  not  to  work  injury  to  third  persoiUi. 

2814.  Rescission  of  ratification. 

2815.  Measuxe  of  agent's  authority. 
S816.  Actual  authoritiy,  what. 
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BicnoK  2817.  Ostensible  authority,  what. 

2818.  Agent's  authority  as  to  persons  haring  notice  of  TMtrle- 

tions  upon  it. 

2819.  Agent's  necessary  authority. 

2820.  Agent's  power  to  disobey  instructions. 

2821.  Authority  to  be  construed  by  its  specific,  rather  than  by  iti 

general  terms. 
28^.  SxcepttonA  to  gueral  anthority. 
2823.  What  included  in  authority  to  sell  personal  property. 

2324.  What  included  in  authority  to  sell  real  property. 

2325.  Authority  of  general  agent  to  receive  price  of  property. 
2826.  Authority  of  special  agent  to  receiye  price. 

§  2304.  An  aeent  may  be  authorized  to  do  anj  acts  which 
his  principal  might  do,  except  those  to  which  the  latter  is 
bound  to  give  his  personal  attention. 

§  2305 •  Every  act  which,  according  to  this  Code,  may  be 
done  by  or  to  any  person,  may  be  done  by  or  to  the  agent 
of  such  person  for  that  purpose,  unless  a  contrary  intention 
dearly  appears. 

§  2306.  An  agent  can  never  have  authority,  either  actual 
or  ostensible,  to  do  an  act  which  is,  and  is  known  or  suspected 
by  the  person  with  whom  he  deals  to  be,  a  firaud  upon  the 
principal. 

§  2307.  An  agency  may  be  created,  and  an  authority  may 
be  conferred,  by  a  precedent  authorization  or  a  subsequent 
ratification. 

§  2308.  A  consideration  is  not  necessary  to  make  an  au- 
thority, whether  precedent  or  subsequent,  binding  upon  the 
principal. 

§  2309.  An  oral  authorization  is  sufficient  for  any  purpose, 
except  that  an  authority  to  enter  into  a  contract  required  by 
law  to  be  in  writing  can  only  be  given  by  an  instrument  in 
writing. 

§  2310.  A  ratification  can  be  made  only  in  the  manner 
that  would  have  been  necessary  to  confer  an  original  author- 
ity for  the  acf  ratified,  or  where  an  oral  authorization  would 
suffice,  by  accepting  or  retaining  the  benefit  of  the  act,  with 
notice  thereof. 

§  2311.  Katification  of  part  of  an  indivisible  transaction 
U  a  ratification  of  the  whole. 
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§  2312«  A  ratification  is  not  valid  nnless,  at  the  time  of 
ratify!  n<;  the  act  done,  the  principal  has  power  to  confer  au- 
thority for  such  an  act. 

§  2313.  No  unauthorized  act  can  be  made  valid,  retroac- 
tively, to  the  prejudice  of  third  persons,  without  their  con- 
sent. 

§  2314.  A  ratification  may  be  rescinded  when  made  with- 
out such  consent  as  is  required  in  a  contract,  or  with  an  im- 
perfect knowledge  of  the  material  facts  of  the  transaction  ra- 
tified, but  not  otherwise. 

§  2315.  An  agent  has  such  authority  as  the  principal,  act- 
ually or  ostensibly,  confers  upon  him. 

§  2316.  Actual  authority  is  such  as  a  principal  intention- 
ally confers  upon  the  agent,  or  intentionally,  or  by  want  of 
ordinary  care,  allows  the  agent  to  believe  himself  to  possess. 

§  2317*  Ostensible  anthority  is  such  as  a  principal,  inten- 
tionally or  by  want  of  ordinary  care,  causes  or  allows  a  third 
person  to  believe  the  agent  to  possess. 

§  2318.  Every  agent  has  actually  such  authority  as  is 
defined  by  this  title,  unless  specially  cleprived  thereof  by  his 
principal,  and  has  even  then  such  authority  ostensibly,  except 
as  to  persons  who  have  actual  or  constructive  notice  of  the 
restriction  upon  his  anthority. 

§  2319.  An  agent  ha^  authority  : 

1.  To  do  everything  necessary  or  proper  and  usual,  in  the 
ordinary  course  of  business,  for  efiecting  the  purpose  of  his 
agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact, 
not  including  the  terms  of  his  authority,  but  upon  which  his 
right  to  use  his  authority  depends,  and  the  tiiith  of  which 
cannot  be  determined  by  the  use  of  reasonable  diligence  on 
the  part  of  the  person  to  whom  the  representation  is  made. 

§  2320.  An  agent  has  power  to  disobey  instructions  in 
dealing  with  the  subject  of  the  ao:ency,  in  cases  where  it  is 
tlearlv  for  the  interest  of  his  principal  that  he  should  do  so^ 
and  there  is  not  time  to  communicate  with  the  principaL 
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§  2321  •  When  an  authority  is  given  partly  in  g  ^eral  and 
partly  in  specific  terms,  the  general  authority  gives  no  higher 
powers  than  those  specifically  mentioned. 

§  2322.  An  authority  expressed  in  general  terms,  how- 
ever hroad,  does  not  authorize  an  agent : 

1 .  To  act  in  his  own  name,  unless  it  is  the  usual  course  of 
business  to  do  so ; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  Arti- 
cle II.,  Chapter  I.,  of  the  last  Title. 

§  2323.  An  authority  to  sell  personal  property  includes 
authority  to  warrant  the  title  of  the  principal,  and  the  quality 
and  quantity  of  the  property. 

§  2324.  An  authority  to  sell  and  convey  real  property  in- 
cludes authority  to  give  the  usual  covenants  of  warranty. 

§  2326.  A  general  agent  to  sell,  who  is  intrusted  by  the 
principal  with  the  possession  of  the  thing  sold,  has  authority 
to  receive  the  price. 

§  2326.  A  special  agent  to  sell  has  authority  to  receive 
the  price  on  delivery  of  the  thing  sold,  but  not  afterwards. 


ARTICLE  m. 

MUTUAL  OBLIGATIONS    OF    PRINCIPALS  AND  THIRD 

PERSONS. 

Beotion  2330.  Principal,  how  affected  by  acts  of  agent  within  the  scope 
of  his  authority. 

2831.  Principal,  when  bound  by  incomplete  execution  of  author- 

ity. 

2832.  Notice  to  agent,  when  notice  to  principal. 

2383.  Obligation  of  principal  when  agent  exceeds  his  authority. 
2834.  For  acts  done  under  a  merely  ostensible  authority. 
2336.  When  exclusive  credit  is  given  to  agent. 

2836.  Rights  of  person  who  deals  with  agent  without  knowledge 

of  agency. 

2837.  Instrument  intended  to  bind  principal  does  bind  him. 

2888.  Princii>al'8  resi>onsibility  for  aunt's  negligence  or  omis- 

sion. 

2889.  Principal's  responsibility  fov  wrongs  wilfully  committed 

by  the  agent. 
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§  2830.  An  agent  represents  his  principal  for  all  purposes 
within  the  scope  of  his  actual  or  ostensible  authority,  and  all 
the  rights  and  liabilities  which  would  accrue  to  the  agent  from 
transactions  within  such  limit,  if  they  had  been  entered  into 
on  his  own  account,  accrue  to  the  principal. 

§  2331.  A  principal  is  bound  by  an  incomplete  execution 
of  an  authority,  when  it  is  consistent  with  the  whole  purpose 
and  scope  thereof,  but  not  other^dse. 

§  2332.  As  against  a  principal,  both  principal  and  agent 
are  deemed  to  have  notice  of  whatever  either  has  notice  of, 
and  ought,  in  good  faith,  and  the  exercise  of  ordinary  care 
and  diligence,  to  communicate  to  the  other. 

§  2333.  When  an  agent  exceeds  his  authority,  his  princi- 
pal is  bound  by  his  authorized  acts  so  far  only  as  they  can  be 
plainly  separated  from  those  which  are  unauthorized. 

§  2334.  A  principal  is  bound  by  acts  of  his  agent,  under  a 
•merely  ostensible  authority,  to  those  persons  only  who  have 
in  good  faith,  and  without  ordinary  negligence,  incurred  a  lia- 
bility or  parted  with  value,  upon  the  faith  thereof. 

§  2386.  If  exclusive  credit  is  given  to  an  agent  by  the 
person  dealing  with  him,  his  principal  is  exonerated  by  pay- 
ment or  other  satisfaction  made  by  him  to  his  agent  in  good 
faith,  before  receiving  notice  of  the  creditor's  election  to  hold 
him  responsible. 

§  2336.  One  who  deals  with  an  agent  without  kno^ving  or 
having  reason  to  believe  that  the  agent  acts  as  such  in  the 
transaction,  may  set  off  against  any  claim  of  the  principal 
aiising  out  of  the  same,  all  claims  which  he  might  have  set  off 
against  the  agent  before  notice  of  the  agency. 

§  2237.  An  instrument  within  the  scope  of  his  authority, 
by  which  an  agent  intends  to  bind  his  principal,  does  not  bind 
him  if  such  intent  is  plainly  inferrible  from  the  instrument 
itself. 

§  2338.  Unless  required  by  or  under  the  authority  of  law 
to  employ  that  particular  agent,  a  principal  is  responsible  to 
«hird  persons  for  the  negligence  oi  his  agent  in  the  transac- 
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tion  of  the  business  of  the  agency,  including  wrongful  acts 
committed  by  such  agent  in  and  as  a  part  of  the  transaction 
of  such  business,  and  for  his  wilful  omission  to  fulfil  the  ob- 
ligations of  the  principal. 

§  2339.  A  principal  is  responsible  for  no  other  wrongs 
committed  by  his  agent  than  those  mentioned  in  the  last  sec- 
tion, unless  he  h:is  authorized  or  ratified  them,  even  though 
they  are  committed  while  the  agent  is  engaged  in  his  service. 


ARTICLE  IV. 

OBLIGATIONS  OF  AGENTS  TO  THIBD    PEBSOKS. 

BxOTIOK  2842.  Warranty  of  authority. 

2843.  Agent's  responsibility  to  third  persons. 

2344.  Obligation  of  agent  to  surrender  property  to  third  person. 

2345.  Agent  not  having  capacity  to  contract. 

§  2342.  One  who  assumes  to  act  as  an  agent  thereby  war- 
rants, to  all  who  deal  with  him  in  that  capacity,  that  he  has* 
the  authority  which  he  assumes. 

§  2343.  One  who  assumes  to  act  as  an  agent  is  responsible 
to  third  persons  as  <i  principal  for  his  acts  in  the  course  of  his 
agency,  in  any  of  the  following  cases,  nnd  in  no  others  : 

1.  When,  with  his  consent,  credit  is  given  to  liim  personally 
in  a  transaction ; 

2.  When  he  enters  into  a  written  contract  in  the  name  of 
his  principal,  without  believing,  in  good  faith,  that  he  has  au- 
thority to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

§  2344.  If  an  agent  receives  anything  for  the  benefit  of 
his  principal,  to  the  possession  of  which  another  person  is  en- 
titled, he  must,  on  demand,  surrender  it  to  such  peraon,  or  so 
much  of  it  as  he  has  under  his  control  nt  the  time  of  demand, 
on  being  indemnified  for  any  advance  which  he  has  made  to 
his  principal,  in  good  faith,  on  account  of  the  same ;  and  is 
responsible  therefor,  if,  after  notice  from  the  owner,  he  delivere 
it  to  his  principal. 

§  2346.  The  provisions  of  this  article  are  subject  to  the 
provisions  of  Part  1.,  Division  Fir&t,  of  this  Code.  [§§  25- 
12.] 
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ARTICLE  V. 

.  DELEGATION   OF  AGENOT. 

BiOTioiff  2849.  Agent's  delegation  of  his  powers. 

2350.  Agent's  unauthorized  employment  of  sub-agent. 

2351.  Sub-agent  rightfully  appointed,  represents  principal. 

§  2349.  An  agent,  unless  specially  forbidden  by  his  prin- 
cipal to  do  so,  can  delegate  his  powers  to  another  person  in 
any  of  the  following  cases,  and  in  no  others  : 

1.  When  the  act  to  be  done  is  purely  mechanical ; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  sub- 
agent  can  lawfully  perform ; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  pow- 
ers; or,     . 

4.  When  such  delegation  is  specially  authorized  by  the 
principal. 

§  2350.  If  an  agent  employs  a  sub-agent  without  author- 
ity, the  Ibrmer  is  a  principal  and  the  latter  his  agent,  and  the 
principal  of  the  former  has  no  connection  with  the  latter. 

§  2361.  A  sub-agent,  lawfully  appointed,  represents  the 
principal  in  like  manner  with  the  original  agent;  and  the 
original  agent  is  not  responsible  to  third  persons  for  the  acts 
of  the  sub-agent. 

ARTICLE  VI. 

TERMINATION  OP  AGENCY. 

Secttion  2355.  Termination  of  agency. 

2356.  Same.  % 

§  2365.  An  agency  is  terminated,  as  to  every  person  hav- 
ing notice  thereof,  by : 

1.  The  expiration  of  its  terra ; 

2.  The  extinction  of  its  subject ; 

3.  The  deHth  of  the  agent ; 

4.  His  renunciation  of  the  agency ;  or, 

5.  The  incapacity  of  the  agency  to  act  as  such. 


§  2366.  Unless  the  power  of  an  agent  is  coupled  with  an 
interest  in  the  subject  of  the  agency,  it  is  termmated,  as  t.o 
svery  person  having  notice  thereof,  by  : 
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1.  Its  revocation  bj  the  principal ; 

2.  His  death;  or, 

8.  His  incapacity  to  contract. 


CHAPTER  II. 

PABTICUIiAB  AGENCIES. 

AbticlbI.  Auctionkx&s,  §§2362-2333. 
II.  Factors,  §§  28^-2369. 
III.  Shipmasters  and  Pilots,  §§  2373-2885. 
IV.  Ships'  Managers,  §§  2388-2389. 

ARTICLE  I. 

AUCTIONEERS. 

SscnoN  2362.  Auctioneer's  authority  from  the  seller. 
2363.  Auctioneer's  authority  from  the  bidder. 

§  2362.  An  auctioneer,  in  the  absence  of  special  anthori- 
tation  or  usage  to  the  contrary,  has  authority  from  the  seller, 
only  as  follows : 

1.  To  sell  by  public  auction  to  the  highest  bidder ; 

2.  To  sell  for  cajih  only,  except  such  articles  as  are  usually 
sold  on  credit  at  auction  ; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell, 
according  to  section  2323 ; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale ; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price  ; 

6.  To  ^collect  the  price ;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in 
the  ordinary  course  of  business,  for  effecting  these  purposes. 

§  2363.  An  auctioneer  has  authority  from  a  bidder  at  the 
auction,  as  well  as  from  the  seller,  to  bind  both  by  a  mem- 
orandum of  the  contract,  as  prescribed  in  the  Title  on  Sale. 

Ck)nceming  auctioneers.    Pol.  Code,  §§  3284-3324. 
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ARTICLE  n. 

VACTORS. 

SsonoN  2867.  Factor,  what. 

2368.  Actual  authority  of  factor. 
2869.  Ostensible  authority. 

§  2367.  A  factor  is  an  agent,  as  defined  bj  section  2026. 

§  2368.  In  addition  to  the  authority  of  agents  in  general, 
a  factor  has  actual  authority  from  his  principal,  unless  spe- 
cially restricted : 

1.  To  insure  property  consigned  to  him  uninsured ; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on  credit ; 
but  not  to  pledge,  mortgage,  or  barter  the  same  ;  and, 

3.  To  delegate  his  authority  to  his  partner  or  servant,  but 
not  to  any  person  in  an  independent  employment. 

§  2369.  A  factor  has  ostensible  authority  to  deal  with  the 
property  of  his  principal  as  his  own,  in  transactions  with  per- 
sons not  having  notice  of  the  actual  ownership. 


ARTICLE  III. 

SHIPMASTERS  AND   PILOTS. 

SSCTIOR  2878.  Authority  of  shipmaster  on  behalf  of  shipowner 

2874.  Authority  t-o  borrow. 

2875.  Authority  on  behalf  of  owners  of  cargo. 

2876.  Power  to  make  contracts. 

2877.  Power  to  hypothecate. 

2878.  Master-s  power  to  sell  ship. 

2879.  Master's  power  to  sell  cargo. 

2880.  Authority  to  ransom  ship. 

2881.  Abandonment  terminates  master's  power. 

2882.  Personal  liability  for  contracts  concerning  the  ship. 

2883.  Liability  for  acts  of  persons  employed  upon  the  ship. 

2884.  Responsibility  for  negligence  of  pilot. 
2886.  Obligations  of  shipowner  to  owner  of  cargo. 

§  2373.  The  master  of  a  ship  is  a  general  agent  for  its 
owner  in  all  matters  concerning  the  same. 

§  2374.  The  master  of  a  ship  has  authority  to  borrow 
money  on  the  credit  of  its  owner,  if  it  is  necessary  to  enable 
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him  to  complete  the  voyage,  and  if  neither  the  owner  nor  his 
proper  agent  for  such  matters  can  be  consulted  without  in* 
jurious  delay. 

§  2376.  The  master  of  a  ship,  during  a  Yojage,  is  a  gen- 
eral agent  for  each  of  the  owners  of  the  car<ro,  and  has  au- 
thority to  do  whatever  they  mi^^ht  do  for  the  preservation  of 
their  respective  interests,  bnt  he  cannot  sell  or  hypothecate 
the  cargo,  except  in  the  cases  mentioned  in  this  article.  [In 
effect  July  1, 1874.] 

§  2376.  The  ma<;ter  of  a  ship  may  procure  all  its  neces- 
sary repairs  and  supplies,  may  engage  cargo  and  passengers 
for  carriage,  and,  in  a  foreign  port,  may  enter  into  a  charter 
party ;  and  his  contracts  for  these  purposes  bind  the  owner 
to  the  fuU  amount  of  the  value  of  the  ship  and  freightage. 

§  2377.  The  roaster  of  a  ship  may  hypothecate  the  ship, 
freightage,  and  cargo,  and  sell  part  of  the  cari^o,  in  the  cases 
prescribed  by  the  Chapters  on  Bottomry  and  Respondentia, 
and  in  no  others,  except  that  the  master  may  also  sell  the 
cargo  or  any  part  of  it,  short  of  the  port  of  destination,  if 
found  to  be  of  sach  peiishable  nature,  or  in  such  damaged 
condition  that,  if  left  on  board  or  resliipped,  it  would  be  en- 
tirely lost,  or  would  seriously  endanger  the  interests  of  its 
owners.     [In  effect  July  1,  1874.] 

§  2378.  When  a  ship,  whether  foreign  or  domestic,  is  se- 
riously injured,  or  the  voyage  is  otherwise  broken  up,  beyond 
the  possibility  of  purauing  it,  the  master,  in  case  of  necessity, 
may  sell  the  ship  without  instructions  from  the  owners,  unless 
by  the  earliest  use  of  ordinary  means  of  communication  he 
can  inform  the  owners,  and  await  their  instructions. 

§  2379.  The  master  of  a  ship  may  sell  the  cargo,  if  the 
voyage  is  broken  up  beyond  the  possibility  of  pursuing  it,  and 
no  other  ship  can  be  obtained  to  cairy  it  to  its  destination, 
and  the  sale  is  otherwise  absolutely  necessary. 

§  2380.  The  master  of  a  ship,  in  case  of  its  capture,  may 
engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  the 
cargo,  and  nis  engagement  will  bind  the  ship,  freightage,  and 
cargo. 
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§  2381.  The  power  of  the  master  of  a  ship  to  bind  its 
owner,  or  the  owners  of  the  cargo,  ceases  upon  the  abandon- 
ment of  the  ship  and  freightage  to  insurers. 

§  2882.  Unless  otherwise  expressly  agreed,  or  unless  the 
contracting  paities  give  exclusive  credit  to  the  owner,  the  mas> 
ter  of  a  fSiip  is  personally  liable  upon  his  contracts  relative 
thereto  even  when  the  owner  is  also  liable. 

§  2383.  The  master  of  a  ship  is  liable  to  third  persons 
for  the  acts  or  negligence  of  pei-sons  employed  in  its  naviga- 
tion, whether  appointed  by  him  or  not,  to  the  same  extent  as 
the  owner  of  the  ship. 

§  2384.  The  owner  or  master  of  a  ship  is  not  responsible 
for  the  negligence  of  a  pilot  whom  he  is  bound  by  law  to  em- 
ploy ;  but  a  he  is  allowed  an  option  between  pilots,  some  of 
whom  are  competent,  or  is  required  only  to  pay  compensation 
to  a  pilot,  whether  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

§  2386.  The  owner  of  a  ship  is  bound  to  pay  to  the  owner 
of  her  cargo  the  market  value  at  the  time  of  ariival  of  the 
ship  at  the  port  of  her  destination,  of  that  portion  of  her 
cargo  which  has  been  sold  to  enable  the  master  to  pay  the 
necessary  repairs  and  supplies  of  the  ship.  [In  eftect  July  1, 
1874.] 

ARTICLE  IV. 

ships'  HANAaBRS. 

8Beno2r2888.  What  powers  manager  has. 
2389.  What  powers  he  has  not. 

§  2888.  A  ship's  manager  has  power  to  make  contracts 
requisite  for  the  performance  of  his  duties  as  such;  to  enter 
into  charter  parties,  or  make  contracts  for  carriage ;  and  to 
settle  for  freightage  and  adjust  averages. 

§  2389.  Without  special  authority  a  ship's  manager  can- 
not borrow  money  or  give  up  the  lien  for  freightage,  or  pur- 
chase a  cargo,  or  bind  the  owners  of  the  ship  to  an  insurance. 
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TITLE  X. 

PARTNERSHIP. 

Chapter  I.  Partnership  in  Generai.,  §§  2395-2418- 
II.  Genkral  Partnership,  §§  2424-2471. 
ni.  Special  Partnership,  §§  2477—2510 
IV.  Mining  Partnership)  §§  2511-2520. 
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CHAPTER  I. 
PARTNERSHIP  IN  aSNERAL. 

Abticlx  I.  What  coNSTirnrES  a  Pa&tnebship,  |§  2395-2397. 
II.  Partnership  Pbopeett,  J§  2401-2406. 
m.  Mutual  Obugations  of  Partners,  §§  2410-2418. 
lY.  Renunciation  or  Partnership,  |§  2417-2418 

ARTICLE  I. 

WHAT  CONSTITUTES  A  PARTNERSHIP. 

SEonoN2395.  Partnership,  what. 

2396.  Shipowners. 

2397.  Formation  of  partnership. 

§  2895.  Partnership  is  the  association  of  two  or  more 
persons,  for  the  purpose  of  carrying  on  business  together,  and 
dividing  its  profits  between  them. 

§  2896.  Part  owners  of  a  ship  do  not,  by  simply  using  it 
in  a  joint  enterprise,  become  partners  as  to  the  ship. 

§  2897.  A  partnership  can  be  formed  only  by  the  consent 
of  all  the  parties  thereto,  and  therefore  no  new  partner  can  bo 
admitted  into  a  partnership  without  the  consent  of  every  ex 
istiag  member  thereof. 
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ARTICLE  n. 

PARTNBBSHIP  PBOPERTT. 

BwrnoH  2401.  PttrtneTship  property,  what. 

2402.  J^urtner's  interest  in  partnership  property. 

2408.  Partner's  share  in  profits  and  losses. 

2404.  When  dirision  of  losses  implied. 

2406.  Partner  may  require  application  of  partnership  property  to 

payment  of  debts. 
2406.  What  property  is  partnership  property  by  presumption. 

§  2401.  The  property  of  a  partnership  consists  of  all  that 
is  contiibuted  to  the  common  stock  at  the  formation  of  the 
partnership,  and  all  that  is  subsequently  acquired  thereby. 

§  2402.  T^e  interest  of  each  member  of  a  partnership 
extends  to  every  portion  of  its  property. 

§  2408.  In  the  absence  of  any  agreement  on  the  subject, 
the  shares  of  partners  in  the  profit  or  loss  of  the  business  are 
equal,  and  the  share  of  each  in  the  partnership  property  is  the 
value  of  his  original  contribution,  mcreased  or  diminished  by 
his  share  of  profit  or  loss. 

§  2404.  An  agreement  to  divide  the  profits  of  a  business 
implies  an  agreement  for  a  corresponding  division  of  its  losses, 
unless  it  is  otherwise  expressly  stipulated. 

§  2405.  Each  member  of  a  partnership  may  require  its 
property  to  be  applied  to  the  discharge  of  its  debts,  and  has 
a  lien  upon  the  shares  of  the  other  partners  for  this  purpose, 
and  for  the  payment  of  the  general  balance  if  any  due  to 
him. 

§  2406.  Property,  whether  real  or  personal,  acquired 
lyith  partnership  funds,  is  presumed  to  be  partnership  prop* 
erty. 

ARTICLE  m. 

MTTTUAL  OBLIGATION   OP  PABTNBBS. 

Bmtxov  2410.  Partners  trustees  for  each  other 

2411.  Good  faith  to  be  observed  between  them. 

2412.  Mutual  liability  of  partners  to  account. 
2U8.  No  compensation  for  services  to  firm. 
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§  2410.  The  relations  of  partners  are  confidential.  They 
are  trustees  for  each  other  within  the  meaning  of  Chapter  I. 
of  the  Title  on  Trusts,  and  their  obligations  as  such  trustees 
are  defined  by  that  chapter. 

§  2411.  Iq  all  proceedings  connected  with  the  formation, 
conduct,  dissolution,  and  liquidation  of  a  partnership,  every 
partner  is  bound  to  act  in  the  highest  good  faith  toward  his 
copartners.  He  may  not  obtain  any  advantage  over  them  in 
the  partnership  affairs  by  the  slightest  misrepresentation,  con- 
cealmi'Dt,  threat,  or  adverse  pressure  of  any  kind. 

§  2412.  Each  member  of  a  partnership  must  account  to  it 
for  everything  that  he  receives  on  account  thereof,  and  is  en- 
titled to  reimbursement  therefrom  for  everything  that  he  prop-> 
erly  expends  for  the  benefit  thereof,  and  to  be  indemnified 
thereby  fur  all  losses  and  risks  which  he  necessarily  incurs  on 
its  behalf. 

§  2418.  A  partner  is  not  entitled  to  any  compensation  for 
services  rendered  by  him  to  the  partnerahip. 

ARTICLE  IV. 

RENUNCIATION    OF    PABTNER8HIP. 

SionoH  2417.  Renunciation  of  future  profits  exonerates  from  liability. 
2418.  £ffect  of  renunciation. 

§  2417.  A  partner  may  exonerate  himself  from  all  future 
liability  to  a  third  person,  on  account  of  the  partnership,  by 
renouncing,  in  good  faith,  all  participation  in  its  future  profits, 
and  giving  notice  to  such  third  person,  and  to  his  own  co> 
partners,  that  he  has  made  such  renunciation,  and  that,  so 
far  as  may  be  in  his  power,  he  dissolves  the  partnership  and 
does  not  intend  to  be  liable  on  account  thereof  for  the  future. 

§  2418.  After  a  partner  has  given  notice  of  his  renuncia- 
tion of  the  partnership,  he  cannot  claim  any  of  its  subsequent 
profits,  and  his  copartners  may  proceed  to  dissolve  the  part- 
nership. 
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CHAPTER  n. 
GENEBAIi  PARTNERSHIP. 

Abziolk  I.  What  is  a  Gsnebal  Partnekshxp,  §  2424. 

II.  Powers  AND  Authority  of  Partners,  §§  2428-24S1. 

III.  Mutual  Obuoations  of  Partners,  §§  2435-2438. 

IV.  LiABiLiTT  OF  Partners,  §§  2442-2446. 

Y.  Termination  of  Partnership,  §§  2449-2464. 
VI.  Liquidation,  §«  2468-2462. 
VII.  Or  THE  Use  of  Fictitious  Names,  §§  2466-2471. 


ARTICLE  I. 

WHAT  IS   A   GENERAL  PARTNERSHIP. 

Section  2424.  General  paftaiership,  what. 

§  2424.  Every  partnership  that  is  not  formed  in  accord- 
ance with  the  law  concerning  special  or  mining  partnerships, 
and  every  special  partnership  so  far  only  as  the  general  part- 
ners are  concerned,  is  a  general  partnership. 

ARTICLE  II. 

POWERS  AND  AUTHORITY   OP  PARTNERS. 

Section  2428.  Power  of  majority  of  partners. 

2429.  Authority  of  individual  partner. 

2430.  Wliat  authority  partner  has  not. 

2431.  Partner's  acts  in  bad  faith,  when  ineffectual. 

§  2428.  Unless  otherwise  expressly  stipulated,  the  deci- 
sion of  the  majority  of  the  members  of  a  general  partnership 
binds  it  in  the  conduct  of  its  business. 

§  2429.  Every  general  partner  is  agent  for  the  partner- 
ship in  the  transaction  of  its  business,  and  has  authority  to  do 
whatever  is  necessary  to  carry  on  such  business  in  the  ordi' 
nary  manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  in  writing. 

§  2430.  A  partner,  as  such,  has  not  authority  to  do  any  of 
the  following  acts,  unless  his  copartners  have  wholly  aban- 
doned the  business  to  him^  or  are  incapable  of  acting : 
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1.  To  make  an  assignment  of  the  partnership  property  or 
any  portion  thereof  to  a  creditor,  or  to  a  third  person  m  trost 
for  the  benefit  of  a  creditor  or  of  all  creditors ; 

2.  To  dispose  of  the  good  will  of  the  business ; 

3.  To  dispose  of  the  whole  of  the  partnership  property  ai 
once,  nnless  it  consists  entirely  of  merchandise ; 

4.  To  do  any  act  which  would  make  it  impossible  to  carry 
on  the  ordinary  business  of  the  partnership ; 

5.  To  confess  a  judgment ; 

6.  To  submit  a  partnership  claim  to  arbitration ; 

7.  To  do  any  otner  act  not  within  the  scope  of  the  preced- 
ing section. 

§  2431.  A  partner  is  not  bound  by  any  act  of  a  copartner, 
in  bad  faith  toward  him,  though  within  the  scope  of  the  part- 
ner's powers,  except  in  favor  of  persons  who  have  in  good 
fiuth  parted  with  value  in  reliance  upon  such  act. 


ARTICLE  ni. 

MUTUAL  OBLIGATIONS   OF    PARTNERS. 

Skotiok  2i85.  Profits  of  indlyldual  partner. 

2436.  In  what  buainess  purtner  may  not  engage. 

2487.  In  what  he  may  engage. 

2438.  Must  account  to  firm  for  profits. 

§  2436«  All  profits  made  by  a  general  partner,  in  the 
course  of  any  busmess  usually  carried  on  by  tne  partnership, 
belong  to  the  firm. 

§  2436.  A  general  partner,  who  agrees  to  give  his  personal 
attention  to  the  business  of  the  partnership,  may  not  engage 
in  any  business  which  gives  him  an  interest  adverse  to  that  of 
the  partnership,  or  which  prevents  him  from  giving  to  such 
business  all  the  attention  which  would  be  advantageous  to  it. 

§  2437.  A  partner  may  engage  in  any  separate  business, 
except  as  otherwise  provided  by  tne  last  two  sections., 

§  2438.  A  general  partner  transacting  business  contrary 
to  the  provisions  of  this  article  may  be  required  by  any  co* 
partner  to  account  to  the  partnership  for  the  profits  of  such 
DDBiness. 
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ARTICLE  IV. 

LIABILITY  OF  PABTNER8. 

Bionoir  24^  Lisbility  of  partners  to  third  persons. 

2448.  liability  for  each  other's  acts  as  agents. 

2444.  Liability  of  one  held  out  as  partner. 

2445.  No  one  liable  as  partner  unless  held  out  as  suoa. 

§  2442.  Every  general  partner  is  liable  to  third  persons 
for  aU  the  obligations  of  the  partnership,  jomtlj  with  his  co- 
partners. 

§  2443.  The  liability  of  general  partners  for  each  other's 
acts  is  defined  by  the  Title  on  Agency. 

§  2444.  Any  one  permitting  himself  to  be  represented  as 
a  partner,  general  or  special,  is  liable,  as  such,  to  third  per* 
sons  to  whom  such  representation  is  communicated,  tuid  who, 
on  the  faith  thereof,  give  credit  to  the  partnership. 

§  2446.  No  one  is  liable  as  a  partner  who  is  not  such  in 
fact,  except  as  provided  in  the  last  section. 

ARTICLE  V. 

TERMINATION  OF  PARTNEBSHIP. 

Saonon  24^.  Duration  of  partnership. 

2460.  Total  dissolution  of  partnership. 

2451.  Partial  dissolution. 

2462.  Partner  entitled  to  dissolution. 

2458.  Notice  of  termination 

2464.  Notice  by  change  of  name. 

§  2449.  If  no  term  is  prescribed  by  agreement  for  its  du- 
ration, a  general  partnersnip  continues  until  dissolved  by  a 
partner  or  by  operation  of  law. 

§  2450.  A  general  partnership  is  dissolved  as  to  all  the 
partnei^ : 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  du- 
ration ; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  no  such 
agreement ; 
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'    3.  By  the  deatli  of  a  partner ; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  inter- 
est of  any  partner  in  the  partnership  property ; 

6.  By  war,  or  the  prohibition  of  commercial  intercourse  be- 
tween the  country  in  which  one  partner  resides  and  that  in 
which  another  resides  ;  or, 

6.  By  a  judgment  of  dissolution. 

§  2461.  A  general  partnership  may  be  dissolved,  as  to 
himself  only,  by  the  expressed  will  of  any  partner,  notwith- 
standing his  agreement  for  its  continuance,  subject  however 
to  liability  to  his  copartners  for  any  damage  caused  to  them 
thereby,  unless  the  circumstances  are  such  as  entitle  him  to 
a  judgment  of  dissolution. 

§  2462.  A  general  partner  is  entitled  to  a  judgment  of 
dissolution : 

1.  When  he,  or  another  partner,  becomes  legally  incapable 
of  contracting ; 

2.  When  another  partner  fails  to  perform  his  duties  under 
the  agreement  of  partnership,  or  is  guilty  of  serious  miscon- 
duct; or,  / 

3.  When  the  business  of  the  partnership  can  be  carried  on 
only  at  a  permanent  loss. 

§  2463.  The  liability  of  a  general  partner  for  the  acts  of 
his  copartners  continues,  even  after  a  dissolution  of  the  co- 
partnership, in  favor  of  persons  who  have  had  dealings  with 
and  given  credit  to  the  partnership  during  its  existence,  until 
they  have  had  personal  notice  of  the  dissolution ;  and  in  favof 
of  other  persons  until  such  dissolution  has  been  advertised  in 
a  newspaper  published  in  every  county  where  the  partner- 
ship, at  the  time  of  its  dissolution,  had  a  place  of  business,  if 
a  newspaper  is  there  published,  to  the  extent  in  either  case 
to  which  such  persons  part  with  value  in  good  faith,  and  in 
the  belief  that  such  partner  is  still  a  member  of  the  firm. 

§  2464.  A  change  of  the  partnership  name,  which  plainly 
indicates  the  withdrawal  of  a  partner,  is  sufficient  notice  ot 
the  fact  of  such  withdrawal  to  all  persons  to  whom  it  is  cona- 
municated ;  but  a  change  in  the  name,  which  does  not  con- 
tain such  an  indication,  is  not  notice  of  the  withdrawal  of  any 
partner. 
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ARTICLE  VI. 

LIQUIDATION. 

SsOTion  2468.  Powers  of  partners  after  dissolution. 

2459.  Who  may  act  in  liquidation. 

2460.  Who  may  not  act  in  liquidation. 

2461.  Powers  of  partners  in  liquidation. 

2462.  What  partner  may  do  in  liquidation. 

§  2458.  After  the  dissolution  of  a  partnership,  the  powers 
and  authority  of  the  partners  are  such  onlj  as  are  prescribed 
by  this  article. 

§  2459.  Any  member  of  a  general  partnership  may  act  in 
liquidation  of  its  affairs,  except  as  provided  by  tne  next  sec- 
tion. 

§  2460.  If  the  liquidation  of  a  partnership  is  committed, 
by  consent  of  all  the  partners,  to  one  or  more  of  them,  the 
others  have  no  right  to  act  therein ;  but  their  acts  are  valid 
in  favor  Of  persons  parting  with  value,  in  good  faith,  upon 
credit  thereof 

§  2461.  A  partner  authorized  to  act  in  liquidation  may 
collect,  compromise,  or  release  any  debts  due  to  the  partner- 
ship, pay  or  compromise  any  claims  against  it,  and  dispose  of 
the  partnership  property. 

§  2462.  A  partner  authorized  to  act  in  liquidation  may 
indorse,  in  the  name  of  the  firm,  promissory  notes,  or  other 
obligations  held  by  the  partnership,  for  the  purpose  of  collect- 
ing the  same,  but  he  cannot  create  any  new  obligation  in  its 
name,  or  revive  a  debt  against  the  firm,  by  an  sj^nowledg- 
ment  when  an  action  thereon  is  barred  under  the  provisions 
of  the  Code  of  Civil  Procedure.     [In  effect  July  1, 1874.] 


ARTICLE   VII. 

OF  THB   USB  OF  FICTITIOUS  NAMES. 

SlonoH  2466.  Fictitious  name. 

2467.  Style  of  foreign  partnership. 

2468.  Gertifloate,  when  to  be  filed. 
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SionON  2469.  New  oertiflcates  on  change  of  partner.    - 

2470.  Rt^ister  6f  such  firms  to  be  kept  by  county  clerk. 

2471.  Certified  copies  of  register,  and  proof  of  pablication,  to  be 

evidence. 

§  2466.  Except  as  otherwise  provided  in  the  next  section, 
every  partnership  transacting  business  in  this  State  under  a 
fictitions  name,  or  a  designation  not  showing  the  names  of 
the  persons  interested  as  partners  in  such  business,  must  file 
with  the  clerk  of  the  county  in  which  its  principal  place  of 
business  is  situated  a  certificate  stating  the  nam^  in  full  of 
all  the  members  of  such  partnership  and  their  places  of  resi- 
dence, and  publish  the  same  once  a  week,  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county,  if  there  be 
one,  and  if  there  be  none  in  such  county,  then  in  a  newspaper 
published  in  an  adjoining  county.     [In  ^ect  July  1,  1874.J 

§  2467.  A  commercial  or  banking  partnership,  established 
and  transacting  business  in  a  place  without  the  United  States, 
may,  without  Sling  the  certificate,  or  making  the  publication 
prescribed  in  the  last  section,  use  in  this  State  the  partnership 
name  used  by  it  there,  although  it  be  fictitious,  or  do  not  show 
the  names  of  the  persons  interested  as  partners  in  such  busi- 
ness.    [In  effect  July  1,  1874.] 

§  2468.  The  certificate  filied  with  the  clerk,'  as  provided 
in  section  twenty-four  hundred  and  sixty «six,  must  be  signed 
by  the  partners,  and  acknowledged  before  some  officer  au- 
thorized to  take  the  acknowledgment  of  conveyances  of  real 
property.  Where  the  partnership  is  hereafter  formed,  the 
certificate  must  be  filed,  and  the  publication  designated  in 
that  section  must  be  made  within  one  month  after  the  forma- 
tion of  the  partnership,  or  within  one  month  from  the  time 
designate(^in  the  agreement  of  its  members  for  the  com- 
mencement of  the  partnership ;  where  the  partnership  has 
been  heretofore  formed,  the  certificate  must  be  filed,  and  the 
publication  made  within  six  months  after  the  passage  of  this 
act.  Persons  doing  business  as  partners  contrary  to  the  pro- 
visions of  this  article  shall  not  maintain  any  action  upon  or 
on  account  of  any  contracts  made  or  transactions  had  in  their 

Sartnership  name,  in  any  court  of  this  State,  until  they  have 
rst  filed  tne  certificate  and  made  the  publication  herein  re- 
quired.   [In  effect  July  1,  1874.] 

§  2469*  On  every  change  in  the  members  of  a  partner- 
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sMp  transacting  business  in  this  State  under  a  fictitious 
name,  or  a  designation  which  does  not  show  the  names  of 
the  persons  interested  as  partners  in  its  bustnesS)  except  in 
the  cases  mentioned  in  section  twenty-four  hundred  and  sixty- 
seven,  a  new  certificate  must  be  filed  with  the  county  clerk, 
and  a  new  publication  made,  as  required  by  this  article  on  the 
formation  of  such  partnership.     [In  eftect  July  1, 1874.] 

§  2470.  Every  county  clerk  must  keep  a  register  of  the 
names  of  firms  and  persons  mentioned  in  the  certificates  filed 
with  him,  pursuant  to  this  article,  entering  in  alphabeticstl 
order  the  name  of  every  such  partnership,  and  of  each  partner 
therein.     [In  effect  July  1, 1874.] 

§  2471.  Copies  of  the  entries  of  a  county  clerk,  as  herein 
directed,  when  certified  by  him,  and  affidavits  of  publication, 
as  herein  directed,  made  by  the  printer,  publisher,  or  chief 
clerk  of  a  newspaper,  are  presumptive  evidence  of  the  facts 
therein  stated. 


CHAPTER  in.. 
SPECIAL  PABTNBBSHIP. 

^MiacLK  I.  VosMATioif  OF  Paktnebship,  §§  2477-2485. 

n.  PowsBs,  Rights,  and  Duties  of  tHS  Pabtkiks,  §§  2489-2496. 
m.  LlABILITT  OF  Pabtrebs,  §§  2&00-2603. 
IV.  ALTSBAnOV  AND  DlSSOXiUXION  OF  THS  PABXNUSBIP,  §§  2507'- 

2510. 

ARTICLE  t 

FOJKMATIOK  OF  PABTNERSHIP. 

Sionoir  2477.  Formation  of  speeial  paftneniblp. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  recorded.    False  statement. 

2481.  Affidavit  as  to  sums  contributed. 

2482.  No  partnership  until  compliance. 

2483.  Certificate  to  be  published. 

2484.  Affidavit  of  publication  filed. 

2485.  Benewal  of  special  i>artnership. 

§  2477.  A  special  partnership  may  be  formed  bj  two  or 
m&tQ   per8ons>  in  the  manner  and  with  the  effect  prescribed 
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in  this  chapter,  for  the  transaction  of  any  bosiness  except 
banking  or  insurance. 
Fraud  in  partnership  matten.    Penal  Code,  §  868. 

§  2478.  A  special  partnership  may  consist  of  one  or  more 
persons  called  general  partners,  and  one  or  more  persons 
called  special  partners. 

§  2479.  Persons  desirous  of  foiining  a  special  partnership 
must  severally  sign  a  certificate,  stating  : 

1.  The  name  under  which  the  partnersliip  is  to  be  con- 
ducted ; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted; 

3.  The  names  of  all  the  partners,  and  their  residences,  spec- 
ifyingwhich  are  general  and  which  are  special  partners ; 

4.  The  amount  of  capital  which  each  speckl  partner  has 
t^ntributed  to  the  common  stock ; 

5.  The  periods  at  which  such  partnership  wiU  begin  and 
end. 

§  2480.  Certificates  under  the  last  section  must  be  ac- 
knowledged by  all  the  partnera,  before  some  officer  authorized 
to  take  acknowledgmeAt  of  deeds,  one  to  be  filed  in  the  clerk's 
ofiice,  and  the  other  recorded  in  the  ofiice  of  the  recorder  of 
the  county  in  which  the  principal  place  of  business  of  the 
partnership  is  situated,  in  a  book  to  be  kept  for  that  pur- 
pose, open  to  public  inspection ;  and  if  the  partnership  has 
places  of  business  situated  in  different  counties,  a  copy  of  the 
certificate,  certified  bpr  the  recorder  in  whose  office  it  is  re- 
corded, must  be  filed  in  the  clerk's  office,  and  recorded  in  like 
manner  in  the  office  of  the  recorder  in  every  such  county.  If 
any  false  statement  is  made  in  any  such  certificate,  all  the  per- 
sons interested  in  the  partnership  are  liable,  as  general  part- 
ners, for  all  the  engagements  thereof. 

§  2481.  An  affidavit  of  each  of  the  partners,  stating  that 
the  sums  specified  in  the  certificate  of  the  partnership  as  hav- 
ing been  contributed  by  each  of  the  special  partners,  have 
been  actually  and  in  good  faith  paid,  in  the  lawful  money  of 
the  United  States,  must  be  filed  in  the  same  office  with  the 
original  certificate. 

§  2482.  No  special  partnership  is  formed  until  the  pro* 
visions  of  the  last  five  sections  are  complied  with. 
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§  2483.  The  certificate  mentioned  in  this  article,  or  a 
statement  of  its  substance,  must  be  published  in  a  newspaper 
printed  in  the  county  where  the  original  certificate  is  filed, 
and  if  no  newspaper  is  there  printed,  then  in  a  newspaper  in 
the  State  nearest  thereto.  Such  publication  must  be  made 
once  a  week  for  four  successive  weeks,  beginning  within  one 
week  from  the  time  of  filing  the  certificate.  In  case  such  pub- 
lication is  not  80  made,  the  partnership  must  be  deemed  gen- 
eral. 

§  2484.  An  affidavit  of  the  making  of  the  publication 
mentioned  in  the  preceding  section,  made  by  the  printer,  pub- 
lisher, or  chief  derk  of  the  newspaper  in  which  such  publica- 
tion is  made,  may  be  filed  with  the  county  recorder  with  whom 
the  original  certificate  was  filed,  and  is  presumptive  evidence 
of  the  facts  therein  stated. 

§  2486.  Every  renewal  or  continuance  of  a  special  part- 
nership must  be  certified,  recorded,  verified,  and  publish^  in 
the  same  manner  as  upon  its  original  formation. 


ARTICLE  n. 

POWBBS,   BIGHTS,  AND  BUTIB8  OF  THB    PABTNEBS. 

SXCTION  24S9.  Who  to  do  business. 

2490.  Special  partners  may  advise. 

2491.  May  loan  money.    Insolvency. 

2492.  (General  partners  may  sue  and  be  sued. 

2493.  Withdrawal  of  capital. 

2494.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  void. 

§  2489.  The  general  partners  only  have  authority  to  trans- 
act the  business  of  a  special  partnersnip. 

§  2490.  A  special  partner  may  at  all  times  investigate  the 
partnership  affairs,  and  advise  his  partners,  or  their  agents,  as 
to  their  management. 

m 

§  2491.  A  special  partner  may  lend  money  to  the  part- 
nership, or  advance  money  for  it,  and  take  from  it  security 
therefor,  and  as  to  such  loans  or  advances  has  the  same  rights 
AS  any  other  creditor ;  but  in  case  of  the  insolvency  of  tha 
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partnership,  all  other  claims  which  he  may  have  against  it 
most  be  postponed  until  all  other  creditors  are  satisfied. 

§  2492.  In  all  matters  relating  to  a  special  partnership, 
ita  general  partners  may  sae  and  be  sued  alone,  m  the  same 
manner  as  if  there  were  no  special  partners. 

§  2498.  No  special  partner,  under  any  pretence,  may  with- 
draw any  part  of  the  capital  invested  by  him  in  the  partner- 
ship, during  its  continuance. 

§  2494.  A  special  partner  may  receiye  such  lawful  inter- 
est and  such  proportion  of  profits  as  may  be  agreed  upon,  if 
not  paid  out  of  the  capital  invested  in  the  partnership  by  him, 
or  by  some  other  special  partner,  and  is  not  bound  to  reftmd' 
the  same  to  meet  subsequent  losses. 

§  2495.  If  a  special  partner  withdraws  capital  from  the 
firm,  contrary  to  the  provisions  of  this  article,  he  thereby  be^ 
comes  a  general  partner. 

§  2496.  Every  transfer  of  the  property  of  a  special  part- 
nership, or  of  a  partner  therein,  made  after  or  in  contempla- 
tion of  the  insolvency  of  such  partnership  or  partner,  with  in- 
tent to  give  a  preference  to  any  creditor  of  such  partnership 
or  partner  over  any  other  creditor  of  such  partnership,  is  void 
against  the  creditors  thereof ;  and  every  judgment  confessed, 
lien  created,  or  security  given,  in  like  manner  and  with  the 
like  intent,  is  in  like  manner  void. 


ARTICLE  III. 

LIABILITY   OF   PARTNUB8. 

SnnON  2500.  Liability  of  partners. 

2601.  Of  special  putners. 

2602.  Liability  for  unintentional  act. 

2603.  Who  may  question  existence  of  special  partnership. 

§  2600.  The  general  partners  in  a  special  partnership  are 
liable  to  the  same  extent  as  partners  in  a  general  partnership. 

§  2501.  The  contribution  of  a  special  partner  to  the  cap> 
ital  of  the  firm,  and  the  increase  thereof,  is  liable  fbr  its  debtor 
but  he  is  not  otherwise  liable  therefor,  except  as  follows  : 


1 
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1.  If  he  has  wilfully  made  or  permitted  a  false  or  mate- 
rially defectiye  statement  in  the  certificate  of  the  partnership,  ^ 
the  affidavit  filed  therewith,  or  the  published  annoancement ' 
thereof,  he  is  liable,  as  a  general  partner,  to  all  creditors  of 
the  firm ; 

2.  If  he  has  wilfally  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  Article  II.  of  this  Chapter,  he  is 
liable  in  hke  manner ;  or, 

3.  If  he  has  wilfully  ioined  in  dr  assented  to  an  act  con- 
trary to  an^  of  the  provisions  of  Article  II.  of  this  Chapter, 
he  is  liable  in  like  manner. 


§  2502.  When  a  special  partner  has  unintentionally  done 
any  of  the  acts  mentioned  in  the  last  section,  he  is  liable,  as  a 
general  partner,  to  any  creditor  of  the  firm  who  has  been  act- 
ually misled  thereby  to  his  prejudice. 

§  2503f-  One  who,  upon  making  a  contract  with  a  part- 
nership, accepts  from  or  gives  to  it  a  written  memorandum 
of  the  contract,  stating  that  the  partnership  is  special,  and 
giving  the  names  of  the  special  partners,  cannot  afterwards 
charge  the  persons  thus  named  as  general  partners  upon  that 
contract,  by  reason  of  an  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the  acceptance 
of  the  memorandum,  if  an  efibrt  has  been  made  by  the  part- 
ners, in  good  faith,  to  form  a  special  partnership  in  the  manner 
required  by  Article  I.  of  this  Chapter. 


ARTICLE  IV. 

ALTBBATION  AND  DlSSOLUtlOK. 

SsoTZOR  2&07.  When  special  partnership  becomes  general. 

2508.  How  new  special  partners  may  be  admitted. 

2509.  Dissolution  of  special  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

§  2507,  A  special  partnership  becomes  general  if,  within 
ten  days  after  any  partner  withdraws  from  it,  or  any  new 
partner  is  received  mto  it,  or  a  change  is  made  in  the  nature 
of  its  business  or  in  its  name,  a  certificate  of  such  fact,  duly 
yerified  and  signed  by  one  or  more  of  the  partners,  is  not  filed 
with  the  county  clerk  and  recorder  with  whom  the  original 
certificate  of  the  partnership  was  filed,  and  notice  thereof  pub- 


Nv 


§§  2608-2611  PABTNESBHIF.  344 

lished  as  is  provided  in  Article  I.  of  this  chapter  for  the  pub* 
lication  of  the  certificate. 

§  2508.  New  special  partners  may  be  admitted  into  a  spe- 
cial partnership  upon  a  certificate,  stating  the  names,  resi- 
dences, and  contributions  to  the  common  stock  of  each  of 
such  partners,  signed  by  each  of  them,  and  by  the  general 
partners,  verified,  acknowledged,  or  proved,  according  to  the 
provisions  of  Article  I.  of  this  chapter,  and  filed  with  the 
county  clerk  and  recorder  with  whom  the  original  certificate 
uf  the  partnership  was  filed. 

§  2609.  A  special  partnership  is  subject  to  dissolution  in 
the  same  manner  as  a  general  partnership,  except  that  no  dis- 
solution, by  the  act  of  the  partners,  is  compete  until  a  notice 
thereof  has  been  filed  and  recorded  in  the  office  of  the  county 
clerk  and  recorder  with  whom  the  original  certificate  was  re- 
corded, and  published  once  in  each  week,  for  four,  successive 
weeks,  in  a  newspaper  printed  in  each  county  where  the  part* 
nership  has  a  place  of  business. 

§  2510.  The  name  of  a  special  partner  must  not  be  used 
in  the  firm  name  of  partnership,  unless  it  be  accompanied  with 
the  word  "  limited." 


CHAPTER  IV. 

MINING  PABTNEBSHIPS. 

SiOTiON  2511.  When  a  mining  partnership  exists. 

2612.  Express  agreement  not  necessary  to  constitute. 
2518.  Profits  and  losses,  how  shared. 

2514.  lien  of  partners. 

2515.  Mine  —  Partnership  property. 

2516.  Partnership  not  dissolved  by  sale  of  interest. 
2617.  Pvrchaser  takes,  subject  to  liens,  unless,  &c. 

2518.  Takes  with  notice  of  lien,  when. 

2519.  Contract  in  writing,  when  binding. 

'  2520.  Owners  of  majority  of  shares  govern. 

§  2511.  A  mining  partnership  exists  when  two  or  more 
persons  who  own  or  acquire  a  mining  claim  for  the  purpose  of 
working  it  and  extracting  the  mineral  therefrom  actually  en 
gage  in  working  the  same. 


845  PARTNERSHIP.  §§  2512-2619 


§  2612.  An  express  agreement  to  become  partners  or  to 
share  the  profits  and  losses  of  mining  is  not  necessary  to  the 
formation  or  existence  of  a  mining  partnership.  The  relation 
arises  from  the  ownership  of  shares  or  interests  in  the  mine 
and  working  the  same  for  the  purpose  of  extracting  the  min- 
erals therefrom. 

§  2613.  A  member  of  a  mining  partnership  shares  in  the 
profits  and  losses  thereof  in  the  proportion  which  the  interest 
or  shaise  he  owns  in  the  mine  bears  to  the  whole  partnership 
capitsd  or  whole  number  of  shares. 

§  2614.  Each  member  of  a  mining  partnership  has  a  lien 
on  the  partnership  property  for  the  debts  dae  tne  creditors 
thereof,  and  for  money  advanced  by  him  for  its  nse.  This 
lien  exists  notwithstanding  there  is  an  agreement  among  the 
partners  that  it  must  not. 

§  2616.  The  mining  ffround  owned  and  worked  by  partners 
in  mining,  whether  purchased  with  partnership  funds  or  not, 
is  partnership  property. 

§  2616.  One  of  the  partners  in  a  mining  partnership  may 
convey  his  interest  in  the  mine  and  business  without  dissolving 
the  partnership.  The  purchaser,  from  the  date  of  his  pur 
chase,  becomes  a  member  of  the  partnership. 

§  2617.  A  purchaser  of  an  interest  in  the  mining  ground 
of  a  mining  partnership  takes  it  subject  to  the  liens  existing  in 
favor  of  the  partners  tor  debts  due  all  creditors  thereof,  or  ad- 
vances made  for  the  benefit  of  the  partnership,  unless  he  pur- 
chased in  good  faith,  for  a  valuaole  consideration,  without 
notice  of  such  lien. 

§  2618.  A  purchaser  of  the  interest  of  a  partner  in  a  mine 
when  the  partnership  is  engaged  in  working  it,  takes  with  no- 
tice of  all  liens  resulting  from  the  relation  of  the  partners  to 
each  other  and  to  the  creditors  of  the  partnership. 

§  2619.  No  member  of  a  mining  partnership  or  other 
agent  or  manager  thereof  can,  by  a  contract  in  writing,  bind 
the  partnership,  except  by  express  authority  derived  from  the 
members  thereof. 
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§  2620.  The  decision  of  the  members  owning  a  majority  of 
the  shares  or  interests  in  a  mining  partnership  binds  it  in  the 
condact  of  its  business. 


TITLE  XI. 

INSURANCE. 


Chapter  I.  Insura-nce  in  General,  §§  2527-2649. 

II.  Marine  Insurance.  §§2655-2746. 

III.  Fire  Insurance,  §§  2752-2756. 

IV.  Life  and  Health  Insurance,  §§  2762-2766. 


CHAPTER  I. 

INSURANCE  IN  GENERAL. 

Aatiole  I.  Definition  of  Insurance,  §  2527. 

n.  What  mat  be  insured,  §§  2531-2694. 
III.  Parties,  §§  2588-2542. 
IV.  Insurable  Interest,  §§  2546-2558. 
y.  Concealment  and  Representation,§§  2561-2688. 
VI.  The  Pouct,  §§  2686-2599. 
VII.  Warranties,  §§.2603-2612. 
VIII.  Premiums,  |§  2616-2622. 
IX.  Loss,  §§  2626-2629. 
X.  Notice  of  Loss,  §§  2838-2637. 
XI.  Double  Insurance,  §§  2641-2642. 
ZII.  Reinsurance,  §§  2646-2649. 


ARTICLE  I. 

DEFINITION   OF  INSURANCE. 

Section  2527.  Insurance,  what. 

§  2627.  Insurance  is  a  contract  whereby  one  undertakes  to 
indemnify  another  against  loss,  damage,  or  liability,  arising 
from  an  unknown  or  contingent  event. 

Office  and  Duties  of  Insurance  Commissioners,  PdL  Code,  §§  584-682  ; 
Destruction  of  insured  Property,  Penal  Code,  §  548;  Araoat^wtJ.  Go^t 
55  447t&1. 
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ABTICLE  n. 

WHAT  HAT  BE  INSUBED. 

Sacaxov  2681.  WhJIeTentB  may  be  insured  againpt. 

2682.  Inaitianee  of  lottery  or  lottery  prize  unanthoriied. 
2688.  Usual  kinds  of  insurance. 
2684.  All  subject  to  tbis  chapter. 

§  2631.  Any  contingent  or  unknown  eyent,  whether  past 
or  fatnre,  which  may  damnify  a  person  having  bxl  insurable 
interest,  or  create  a  liability  against  him,  may  be  insured 
against,  subject  to  the  provisions  of  this  chapter. 

§  2582.  The  preceding  section  does  not  anthorize  an  in- 
surance for  or  against  the  drawing  of  any  lottery,  or  for  or 
against  any  chance  or  ticket  in  a  lottery  drawing  a  prize. 
-  Lotteries.    Penal  Code,  §§  824,  826. 

§  2633.  The  most  usnal  kinds  of  insurance  are : 

1.  Marine  insurance; 

2.  Fire  insurance ; 
,  3.  Life  insurance ; 

4.  Health  insurance ;  and, 

5.  Accident  insurance. 

§  2534.  All  kinds  of  insurance  are  subject  to  the  pro- 
▼jsions  of  this  chapter. 


ARTICLE  in. 

PABTIBS   TO   THB  COKTRAOT. 

SMnoH  2688.  Designation  of  parties. 
2689.  Who  may  insure. 

2640.  Who  may  be  insured. 

2641.  Assignment  to  mortgagee  of  thing  insured. 

2642.  New  contract  between  insurer  and  assignee. 

§  2638.  The  person  who  undertakes  to  indemnify  another 
by  a  contract  of  msurance  is  called  the  insurer,  and  the  per- 
son indemnified  is  called  the  insured. 

§  2639.  Any  one  capable  of  making  a  contract  may  be 
an  insurer,  subject  to  the  restrictions  imposed  by  special 
statutes  upon  foreign  corporations,  non-residents,  and  others. 
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§  2640.  Any  one  except  a  public  enemy  ma^^  be  in- 
rared. 

§  2541.  Where  a  mortgagor  of  property  effects  insnrance 
in  his  own  name,  proyiding  that  the  loss  Aall  be  payable  to 
the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mort- 
gagee, the  insnrance  is  deemed  to  be  npon  the  interest  of  the 
mortgagor,  who  does  not  cease  to  be  a  party  to  the  original 
contract,  and  any  act  of  his  which  would  otherwise  avoid  the 
insurance  will  have  the  same  effect,  although  the  property  is 
in  the  hands  of  the  mortgagee. 

§  2542.  If  an  insurer  assents  to  the  transfer  of  an  insurance 
from  a  mortgagor  to  a  mortgagee,  and,  at  the  time  of  his  as- 
sent, imposes  further  obligations  on  the  assignee,  making  a 
new  contract  with  him,  the  acts  of  the  mortgagor  cannot 
affect  his  rights. 

ARTICLE  IV. 

INSURABLB   INTBBSST. 

BBOnoN  2646.  Insurable  interest,  what. 

2547.  In  what  may  consist. 

2548.  Interest  of  carrier  or  depositary. 

2549.  Mere  expectancies. 

2550.  Measure  of  interest  in  property. 
2661.  Insurance  without  interest,  iU^^. 
2562.  When  interest  must  exist. 

2568.  Effect  of  transfer. 

2654.  Transfer  after  loss. 

2566.  Exception  in  the  case  of  several  subjects  in  one  i>olicy. 

2656.  In  case  of  the  death  of  the  insurer. 

2667.  In  the  case  of  transfer  between  co-tenants. 

2568.  Policy,  when  void. 

§  2546.  Every  interest  in  property,  or  any  relation  there- 
to, or  liability  in  respect  thereof,  of  such  a  nature  that  a  con- 
templated peril  might  directly  damnify  the  insured,  is  an  in- 
surable interest. 

§  2547.  An  insurable  interest  in  property  may  consist 
in  : 

1.  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  an  existing  interest, 
or, 

3.  An  expectancy,  coupled  with  an  existing  interest  in  that 
out  of  which  the  expectancy  arises. 


§  2648;  A  carrier  or  depositary  of  any  kind  has  ail  insur- 
able interest  in  a  thing  held  by  him  as  such,  to  the  extent  6i 
its  value. 

§  2549.  A  mere  contingent  or  expectant  interest  in  any- 
thing, not  founded  on  an  actual  right  to  the  thing,  nor  ilpon 
any  valid  contract  for  it,  is  not  insurable: 

§  2550.  The  measure  of  an  insurable  interest  in  property 
is  the  extent  to  which  the  insured  might  be  damnified  by  loss 
or  injury  thereof. 

§  2661.  The  sole  object  of  insurance  ii  the  indemnity  of 
the  insured,  and  if  he  has  no  insurable  interest  the  contract  is 
void. 

§  2552.  An  interest  insured  must  exist  when  the  insur- 
ance takes  effect,  and  when  the  loss  occurs,  but  need  not  exist 
in  the  mean  time. 

§  2563.  Except  in  the  cases  specified  in  the  next  four 
sections,  and  in  the  cases  of  life,  accident,  and  health  insur- 
ance, a  change  of  interest  in  any  part  of  a  thing  insured,  un- 
accompanied by  a  corresponding  change  of  interests  in  the 
insurance,  suspends  the  msurance  to  an  equivalent  extent, 
nntil  the  interest  in  the  thing  and  the  interest  in  the  insur- 
ance are  vested  in  the  same  persoii. 

§2554.  A  change  of  interest  in  a  thin?  insured,  after  the 
occurrence  of  an  injury  which  results  in  a  Toss,  does  not  affect 
the  right  of  the  insured  to  indemnity  for  the  loss. 

§  2665.  A  change  of  interest  in  one  or  more  of  several 
distinct  things,  separately  insured  by  one  policy,  does  not 
avoid  the  insurance  as  to  the  others. 

§  2556.  A  change  of  interest,  by  will  or  succession,  on 
the  death  of  the  insured,  does  not  avoid  an  insurance ;  and 
his  interest  in  the  insurance  passes  to  the  person  taking  his 
interest  in  the  thing  insured. 

§  2557.  A  transfer  of  interest  by  one  of  several  partners, 
joint  owners,  or  owners  in  common,  who  are  jointly  insured, 
to  the  others,  does  not  avoid  an  insurance,  even  though  it  has 
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been  agreed  that  the  insurance  shall  cease  upon  an  aHenatkm 
of  the  thing  insured. 

§  2668.  Every  stipulation  in  a  policy  of  insurance  for  the 
payment  of  loss,  whether  the  person  insured  has  or  has  not 
any  interest  in  the  property  insured,  or  that  the  policy  shall 
be  received  as  proof  of  such  interest,  and  every  policy  ex- 
ecuted by  way  of  gaming  or  wagering,  is  void.  pLn  effect 
July  1,  1874.] 

ARTICLE  V. 

COKCBALMENT  AND  BEFBESBNTATlGirS. 

BMZIOV2&61.  Concealment,  what. 

2662.  Effect  of  concealment. 

2663.  What  must  be  disclosed. 

2564.  Bfatteis  which  need  not  be  conununieated  without  in- 

quiry. 

2565.  Test  of  materiality. 

2566.  Matters  which  each  is  bound  to  know. 

2567.  Waiver  of  communication. 

2568.  Interest  of  insured. 

2569.  Fraudulent  warranty.  ^ 

2570.  Matters  of  opinion. 

2571.  Representation,  what. 

2572.  When  made. 
2578.  How  interpreted. 

2574.  Representation  as  to  future. 

2575.  How  may  affect  policy. 

2576.  When  may  be  withdrawn. 

2577.  Time  intended  by  representation. 

2578.  Representing  information. 

2579.  Falsity. 

2580.  Effect  of  falsity. 

2581.  Materiality. 

2582.  Application  of  provisions  of  this  article. 
2588.  Right  to  rescind. 

§  2661.  A  neglect  to  communicate  that  which  a  party 
knows,  and  ought  to  communicate,  is  called  a  concealment. 

§  2662.  A  concealment,  whether  intentional  or  uninten- 
tional, entitles  the  injured  party  to  rescind  a  contract  of  insur- 
ance. 

§  2663.  Each  party  to  a  contract  of  insurance  must  com- 
municate to  the  other,  in  good  faith,  all  facts  within  his  knowl- 
edge which  are  or  which  he  believes  to  be  material  to  the  con* 
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tract,  and  which  the  other  has  not  the  means  of  ascertaining, 
and  as  to  which  he  makes  no  warranty. 

§  2664.  Neither  party  to  a^  contract  of  insurance  is  bound 
to  communicate  information  of  the  matters  following,  except 
in  answer  to  the  inquiries  of  the  other : 

1.  Those  which  the  other  knows ; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other 
ought  to  know,  and  of  which  the  former  has  no  reason  to  sup- 
pose him  ignorant ; 

3.  Those  of  which  the  other  waives  communication  ; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a 
risk  excluded  by  a  warranty,  and  which  are  not  otherwise 
material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the  policy, 
and  which  are  not  otherwise  material. 

§  2665.  Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence  of  the  facts 
upon  the  party  to  whom  the  communication  is  due,  in  form- 
ing his  estiinate  of  the  disadvantages  of  the  proposed  contract, 
or  in  making  his  inquiries. 

§  2666.  Each  party  to  a  contract  of  insurance  i^  bound  to 
know  all  the  general  causes  which  are  open  to  his  inquiry, 
equally  with  that  of  the  other,  and  whicn  may  affsct  either 
the  political  or  material  perils  contemplated ;  and  all  general 
usages  of  trade. 

§  2667.  The  right  to  information  of  material  facts  may  be 
waived,  either  by  the  terms  of  insurance  or  by  neglect  to  make 
inquiries  as  to  such  facts,  where  they  are  distinctly  implied  in 
other  facts  of  which  information  is  communicated. 

§  2668.  Information  of  the  nature  or  amount  of  the  inter- 
est of  one  insured  need  not  be  communicated  unless  in  apswer 
to  an  inquiry,  except  as  prescribed  by  section  2587. 

§  2669.  An  intentional  and  fraudulent  omission,  on'the 
part  of  one  insured,  to  communicate  information  of  matters 
proving  or  tending  to  prove  the  falsity  of  a  warranty,  entitles 
the  insurer  to  rescind. 

§  2570.  Neither  party  to  a  contract  of  insurance  is  bound 
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really  insared  may  be  indicated  by  describing  bim.  as  agent 
or  trostee,  or  by  other  general  words  in  the  policy. 

§  2690.  To  render  an  insurance,  effected  by  one  partner 
or  part  owner,  applicable  to  the  interest  of  his  copartners,  or 
of  other  part  owners,  it  is  necessary  that  the  terms  of  the 
policy  should  be  sach  as  are  applicable  to  the  joint  or  common 
interest 

§  2691.  When  the  description  of  the  insured  in  a  policy 
is  so  general  that  it  may  comprehend  any  person  or  any  class 
of  persons,  he  only  can  claim  the  benefit  of  the  policy  who 
can  show  that  it  was  intended  to  include  him. 

§  2692.  A  policy  may  be  so  framed  that  it  will  enure  to 
the  benefit  of  whomsoever,  during  the  continuance  of  the 
risk,  may  become  the  owner  of  the  interest  insured. 

§  2693.  The  mere  transfer  of  a  thing  insured  does  not 
transfer  the  policy,  but  suspends  it  until  the  same  person  be- 
comes the  owner  of  both  the  policy  and  the  thing  insured. 

§  2694.  A  policy  is  either  open  or  valued. 

§  2696.  An  open  policy  is  one  in  which  the  value  of  the 
thmg  insured  is  not  tigreed  upon,  but  is  left  to  be  ascertained 
in  case  of  loss. 

§  2696.  A  valued  policy  is  one  which  expresses  on  its  face 
an  agreement  that  the  thing  insured  shall  be  valued  at  a  spe- 
cified sum. 

§  2697.  A  running  policy  is  one  which  contemplates  suc- 
cessive insurances,  and  which  provides  that  the  object  of  the 
]M>licy  may  be  from  time  to  time  defined,  especially  as  to  the 
subjects  of  insurance,  by  additional  statements  or  indorse- 
ments. ^ 

§  2698.  An  acknowledgment  In  a  policy  of  the  receipt  of 
premium  is  conclusive  evidence  of  its  payment,  so  far  as  to 
make  the  policy  binding,  notwithstanding  any  stipulation 
therein  that  it  shall  not  be  binding  until  the  premium  is  act- 
nidly  paid. 
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§  2599.  An  agreement  made  before  a  loss,  not  to  transfer 
the  claim  of  a  person  insured  against  the  insnrer,  after  the 
loss  has  happened,  is  void. 


ARTICLE  VII. 

WARBANTIB8. 

SBOnOH2608.  Wansnty,  express  or  implfod. 
2604L  Form. 
2005.  Warranty,  in  what  contained. 

2606.  Past,  present,  and  future  warranties. 

2607.  Warranty  as  to  past  o*  present. 
2606.  Warranty  as  to  the  future. 

2609.  Performance  excused. 

2610.  What  acts  aroid  the  policy. 

2611.  Policy  may  proTide  for  ayoidsaoe. 

2612.  Breach  without  fraud. 

§  2603.  A  warranty  is  either  express  or  implied. 

§  2604.  No  particular  form  of  words  is  necessary  to  create 
a  warranty. 

§  2606.  Ererj  express  warranty,  made  at  or  before  the 
execntion  of  a  policy,  most  be  contained  in  the  policy  itself, 
or  in  another  instrument  signed  by  the  insured,  and  referred 
to  in  the  policy,  as  making  a  part  of  it.  [In  effect  July  1, 
1874.] 

*    §  2606.  A  warranty  may  relate  to  the  past,  the  present, 
the  future,  or  to  any  or  all  of  these. 

§  2607.  A  statement  in  a  policy,  of  a  matter  relating  to 
the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof. 

§  2608.  A  statement  in  a  policy,  which  imports  that  it  is 
intended  to  do  or  not  to  do  a  thing  which  materially  affects 
the  risk,  is  a  warranty  that  such  act  or  omission  shall  take 
place. 

§  2609.  When  before  the  time  arrives  for  thfe  perform- 
ince  of  a  warranty  relating  to  the  future,  a  loss  insured 
against  happens,  or  performance  becomes  unlawful  at  the' 
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place,  of  the  contract,  or  impossible,  the  omission  u,  fulfil  the 
warranty  does  not  avoid  the  policy.    [In  effect  July  1, 1874.] 

§  2610.  The  violation  of  a  material  warranty,  or  other 
material  provision  of  a  policy,  on  the  part  of  either  party 
thereto,  entitles  the  other  to  rescind. 

§  2611.  A  policy  may  declare  that  a  violation  of  specified 
provisions  thereof  shall  avoid  it,  otherwise  the  breach  of  an 
immaterial  provision  does  not  avoid  the  policy.* 

§  2612.  A  breach  of  warranty,  without  fraud,  merely  ex- 
onerates an  insurer  from  the  time  that  it  occurs,  or  where  it  is 
broken  in  its  inception  prevents  the  policy  from  attaching  to 
the  risk. 

ARTICLE  VIII. 

PREHITTM. 

SxoxiON  2616.  When  premium  is  earned. 

2617.  Return  of  premium. 

2618.  When  none  allowed. 

2619.  Return  for  fraud. 

2620.  Over-inBurance  by  sereral  insurer^. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

S  2$1Q.  An  insurer  is  entitled  to  payment  of  the  premium 
as  soon  as  the  thing  insnred^i^i.  exposed  to  the  pe^^iT  insured 
against. 


§  2617.  A  person  insured  is  entitled  to  are!^^pre 
mium,  as  follows :  '^>* 

1.  To  the  whole  premium,  if  no  part  of  his  interest  in 
thin£  insured  be  exposed  to  any  of  the  perils  insured  ajgainst ; 

2.  Where  the  insurance  is  made  for  a  definite  period  of 
time,  and  the  insured  surrenders  his  policy,  to  such  proportion 
of  the  premium  as  corresponds  with  the  unexpired  time,  after 
<^ductmg  from  the  whole  premium  any  claim  for  loss  or  dam- 
age under  the  policy  which,  has  previously  accrued.  Fin  effect 
July  \,  1874.]  P  ' 

§  2618.  If  a  peril  insured  against  has  existed,  and  the  in- 
surer has  been  liable  for  aijiy  period,  however  short,  tb.e  in^iired 
^  not  entitled  to  return  of  premiums,  so  far  as  t^hat  particular 
riftk  is  concerned.     [In  effect  July  1,  187-^.]        '        '    '    '  '   ' 


i 
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§  2619.  A  pei^on  insured  is  entitled  to  a  retam  of  the 
pTemiuin  when  the  contract  is  voidable,  on  account  of  the 
fraud  or  misrepresentation  of  the  insurer,  or  on  account  oi 
facts,  of  the  existence  of  which  the  insured  was  ignorant  with- 
out his  fault ;  or  when,  by  any  default  of  the  insured  other 
than'  actual  fraud,  the  insurer  never  incurred  any  liability 
under  the  policy. 

§  2620.  In  case  of  an  over-insurance  by  several  insurers, 
the  insured  is  Entitled  to  a  ratable  return  of  the  premium, 
proportioned  to  the  amount  by  which  the  aggregate  sum  in- 
sured in  all  the  policies  exceeds  the  insurable  value  of  the 
thiDg  at  risk. 

§  2621.  When  an  over-insurance  is  effected  by  simultane- 
ous policies,  the  insurers  contribute  to  the  premium  to  be  re- 
turned in  proportion  to  the  apiovmt  insured  by  their  respective 
policies. 

§  2622.  When  an  over-insurance  is  effected  by  successive 
policies,  those  only  contribute  to  a  return  of  the  premium  who 
are  exonerated  by  prior  insurances  from  the  liability  assumed 
by  them,  and  in  proportion  as  the  sum  for  which  the  premium 
was  paid  exceeds  the  amount  for  which,  on  account  of  prior 
insurance,  they  could  be  made  liable. 


ARTICLE  IX. 

LOSS. 

SsoTZON  2626.  Perils,  remote  and  prozknate. 

'  2627.  Loss  incurred  in  rescue  fcom  pezU* 

2628.  Excepted  perils. 

2629.  Negligence  and  fraud. 

§  2626.  An  insurer  is  liable  for  a  loss  of  which  a  peril  in- 
sured against  was  the  proximate  cause ;  although  %peril  not 
contemplated  by  the  contract  may  have  been  a  remote  cause 
of  the  loss ;  but  he  is  not  liable  for  a  loss  of  which  the  peril 
insured  against  was  only  a  remote  cause. 

§  2627.  An  insurer  is  liable  wher^  the  thing  insured  is 
rv^scued  from  a  peril  insured  against,  that  would  otherwise 
have  caused  a  loss>  if  in  the  course  of  such  rescue  the  thing  ia 
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exposed  to  a  peril  not  insured  against,  which  permanently  de- 
prives  the  insured  of  its  possession,  in  whole  or  in  part ;  or 
where  a  loss  is  caused  by  efforts  to  rescue  the  thing  insured 
from  a  peril  insured  against. 

§  2628.  Where  a  peril  is  specially  excepted  in  a  contract 
^  of  insurance,  a  loss,  which  would  not  have  occurred  but  for 
snch  peril,  is  thereby  excepted ;  althougli  the  immediate  cause 
of  the  loss  was  a  peril  which  was  not  excepted. 

§  2629.  An  insurer  is  not  liable  for  a  loss  caused  by  the 
wilful  act  of  the  insured;  but  he  is  not  exonerated  by  the 
negligence  of  the  insured,  or  of  his  agents  or  others.  [In 
effect  July  1, 1874.] 

ARTICLE  X. 

NOTICE    OF    LOSB. 

Skotion  2638.  Notice  of  loss. 

2634.  Preliminary  proofs. 

2635.  Waiyers  of  defects  in  notice,  &c. 

2636.  Waiver  of  delay. 

2637.  Certificate,  when  dispensed  with. 

§  2633.  In  case  of  loss  upon  an  insurance  against  fire, 
an  insurer  is  exonerated,  if  notice  thereof  be  not  given  to 
him  by  some  person  insured,  or  entitled  to  the  benefit  of  the 
insurance,  without  unnecessary  delav.  [In  effect  July  1, 
1874.] 

§  2634.  When  preliminary  proof  of  loss  is  required  by  a 
policy,  the  insured  is  not  bound  to  give  such  proof  as  would 
be  necessary  in  a  court  of  justice ;  but  it  is  sufficient  for  him 
to  give  the  best  evidence  which  he  has  in  his  power  at  the 
time. 

§  2635.  All  defects  in  a  notice  of  loss,  or  in  preliminary 
proof  thereof  which  the  insured  might  remedy,  and  which  the 
insurer  omits  to  specify  to  him,  without  unnecessary  delay,  as 
grounds  of  objection,  are  waived. ' 

§  2636.  Belay  in  the  presentation  to  an  insurer  of  notice 
or  proof  of  loss  is  waived,  if  caused  by  any  act  of  his,  or  if 
he  omits  to  make  objection  promptly  and  specifically  upon 
th;it  ground. 


359  INSURANCE.  §§  2637-2642 


§  2637.  If  a  policy  requires,  bj  way  of  preliminary  proof 
of  loss,  the  certificate  or  testimony  of  a  person  other  than  the 
insured,  it  is  sufficient  for  the  insured  to  use  reasonable  dili- 
gence to  procure  it,  and  in  case  of  the  refusal  of  such  person 
to  give  it,  then  to  furnish  reasonable  evidence  to  the  insurer 
that  such  refusal  was  not  induced  by  any  just  grounds  of  dia* 
belief  in  the  facts  necessary  to  be  certified. 
Presenting  false  proofs  for  Policies.    Penal  Code,  §  649. 


ARTICLE  XI. 

DOUBLE    INBUBANCE. 

Skotion2641.  Double  insurance. 

2642.  Contribution  in  case  of  double  insurance. 

§  2641.  A  double  insurance  exists  where  the  same  person 
is  insured  by  several  insurers  separately  in  respect  to  the  same 
subject  and  interest. 

§  2642.  In  case  of  double  insurance,  the  several  insurers 
are  liable  to  pay  losses  thereon  as  follows : 

1.  In  fire  msurance,  each  insurer  must  contribute  ratably 
towards  the  loss,  without  regard  to  the  dates  of  the  several 
policies ; 

2.  In  marine  insurance,  the  liability  of  the  several  insurers 
for  a  total  loss,  whether  actual  or  constructive,  where  the  pol- 
icies are  not  simultaneous,  is  in  the  order  of  the  dates  of  the 
seversd  policies :  no  liability  attaching  to  a  second  or  other 
subsequent  policy  except  as  to  the  excess  of  the  loss  over  the 
amount  of  all  previous  policies  on  the  same  interest.  If  two 
or  more  policies  bear  date  upon  the  same  day,  they  are  deemed 
to  be  simultaneous,  and  the  liability  of  insurers  on  simultane- 
ous policies  is  to  contribute  ratably  with  each  other.  The  in- 
solvency of  any  of  the  insurers  does  not  affect  the  proportion- 
ate liability  of  the  other  insurers.  The  liability  of  all  insur- 
ers on  the  same  marine  interest  for  a  partial  or  average  loss  is 
to  contribute  ratably.    [In  effect  July  1, 1874.] 
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ARTICLE  XII. 

SBINSURANCE. 

Skotxon  2646.  Beinsuianee,  wbat. 

2647.  DlsclosuiM  Tequtr«d. 

2648.  Reinsurance  ptresumed  to  be  againiit  liabiUfy. 
26^9.  Original  insured  has  no  interest. 

§  2646.  A  contract  of  reinsurance  is  one  by  which  an  in- 
surer procures  a  third  person  to  insure  him  against  loss  or 
liability  by  reason  of  such  original  insurance. 

§  2647.  Where  an  insurer  obtains  reinsurance,  he  must 
communicate  all  the  representations  of  the  origiu^l  injured, 
and  also  all  the  knowledge  and  information  he  possesses, 
whether  previously  or  subsequently  acquired,  which  are  mate- 
rial to  the  risk. 

§  2648.  A  reinsurance  is  presumed  to  be  a  contraet  ol 
indemnity  against' liability,  and  not  merely  against  damage. 

§  2649.  The  original  insured  has  no  interest  in  a  contmot 
pf  reinsurance. 
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ARTICLE  I. 

DEFINITION  OF   MARINE   INSUBANOB. 

Sbction  2656.  Marine  insuiance,  what. 

§  2666.  Marine  insarance  is  an  insurance  against  ridkil 
connected  with  navigation^  to  which  a  ship,  cargo,  freightage, 
profits,  or  other  insurable  interest  in  movable  property,  maj 
be  exposed  during  a  certain  vojage  or  a  fixed  period  of  time. 

ARTICLE  II. 

INSURABLE   INTEREST. 

SaenoN  2669.  |iunirabl«  interest  in  a  ship. 

2660.  Interest  reduced  bj  bottomrj. 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2668.  Interest  in  expected  freightage,  what. 
2664.  Insurable  interest  in  profits. 
2666.  Insurable  interest  of  charterer. 

§  2650.  Th^  ownei'  of  a  shif)  has  in  all  cases  an  insurable 
interest  in  it,  evfen  when  it  has  been  chartered  by  one  who 
covenants  to  pay  him  its  value  in  case  of  loss. 

§  2660.  The  insurable  interest  of  the  owner  of  a  ship 
hypothecated  by  bottomry  is  only  thfe  excess  of  its  valiie  Oter 
the  auMKitit  86cur^  by  bottottity. 

m 

§  2661.  Freightage,  in  the  sehte  of  a  policy  o^  mariiie 
insurance,  signifies  all  the  benefit  derived  by  the  owner, 
elither  from  the  chattering  of  the  ship  or  its  employment  for 
the  carriage  of  his  own  goods  or  those  of  others. 

§  2662.  The  owner  of  a  ship  has  an  insurable  interest  in 
expected  freightage  which  he  would  have  certainly  earned 
but  for  the  intervention  of  a  peril  insured  against. 

§  S663.  The  interest  mentioned  in  the  last  sectioii  exists, 
in  the  case  of  a  charter  party,  when  the  ship  has  broken 
ground  on  the  chartered  voyage,  and  if  a  price  is  to  be  paid 
for  the  carriage  of  goods  when  they  are  actually  on  board,  or 
there  is  some  contract  for  putting  them  on  board,  and  both 
ship  and  goods  are  ready  for  the  specified  voyage. 
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§  2664.  One  who  has  an  interest  in  the  thing  from  ^hich 
profits  are  expected  to  proceed,  has  an  insorable  interest  in 
the  profits. 

-  §  2665.  The  charterer  of  a  ship  has  an  insarable  interest 
in  it,  to  the  extent  that  he  is  liable  to  be  damnified  by  its 
loss. 

ARTICLE  m. 

CONCEALMENT. 

Skotioit  2669.  Inf  onnatlon  mtist  be  comnninieaied 

2670.  Material  information. 

2671.  Presumption  of  knowledge  of  Ions. 

2672.  Concealments  which  only  affect  the  risk  in  qnesticm. 

§  2669.  In  marine  insurance  each  partj  is  bound  to  com* 
mnnicate,  in  addition  to  what  is  required  by  section  2563,  all 
the  information  which  he  possesses,  material  to  the  risk,  ex- 
cept such  as  is  mentioned  in  section  2564,  and  to  state  the 
exact  and  whole  truth  in  relation  to  all  matters  that  he  repre- 
sents,  or  upon  inquiry  assumes  to  disclose. 

§  2670.  In  marine  insurance,  information  of  the  belief  or 
expectation  of  a  third  person,  in  reference  to  a  material  fact, 
is  material. 

§  2671.  A  person  insured  by  a  contract  of  marine  insur- 
ance is  presumed  to  have  had  knowledge,  at  the  time  of  in- 
suring, of  a  prior  loss,  if  the  information  might  possibly  hare 
reached  him  in  the  usual  mode  of  transmission,  and  at  the 
usual  rate  of  communication. 

§  2672.  A  concealment  in  a  marine  insurance,  in  respect 
to  any  of  the  following  matters,  does  not  vitiate  the  entire 
contract,  but  merely  exonerates  the  insurer  from  a  loss  re- 
sulting from  the  risk  concealed : 

1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thing  insured  to  capture  and  deten* 
tion ; 

3.  The  liability  to  seizure  from  breach  of  foreign  laws  of 
trade; 

4.  The  want  of  necessary  documents ;  and, 

5.  The  use  of  false  and  simulated  papers. 
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ARTICLE  rV. 

BEPREBENTATIONS. 

SicnoN  2676.  Effect  of  intentioiial  falsity. 

2677.  Bepresentation  of  expectatiioii. 

§  2676.  If  a  representation,  by  a  person  insured  bj  a  con- 
tract of  marine  insurance,  is  intentionally  false  in  any  respect, 
whether  material  of  immaterial,  the  insurer  may  rescind  the 
entire  contract. 

§  2677.  The  eyentnal  falsity  of  a  representation  as  to  ex- 
pectation does  not,  in  the  absence  of  fraud,  avoid  a  contract 
of  insurance. 

ARTICLE  V. 

IMPLIED   WARBANTIES. 

BaonON  2681.  Warranty  of  seaworthiness. 
2682.  Seaworthiness,  what. 
2688.  At  what  time  seaworthiness  must  exist. 
2681.  What  things  are  required  to  constitute  seaworthiness. 

2685.  Different  degrees  of  seaworthiness  at  different  stages  of  the 

voyage. 

2686.  Unseaworthiness  during  the  voyage. 

2687.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

2688.  Neutral  papers. 

§  2681.  In  every  marine  insurance  upon  a  ship  or  freight, 
Or  freightage,  or  upon  anything  which  is  the  subject  of  marine 
insurance,  a  warranty  is  implied  that  the  ship  is  seaworthy. 
[In  effect  July  1, 1874.] 

§  2682.  A  ship  is  seaworthy,  when  reasonably  fit  to  per- 
form the  services,  and  to  encounter  the  ordinary  pprils  of  the 
voyage,  contemplated  by  the  parties  to  the  policy. 

§  2683.  An  implied  warranty  of  seaworthiness  is  complied 
with  if  the  ship  be  seaworthy  at  the  time  of  the  commence- 
ment of  the  risK,  except  in  the  following  cases : 

1.  When  the  insurance  is  made  for  a  specified  length  of 
time,  the  implied  warranty  is  not  complied  with  tmless  the 
ship  be  seaworthy  at  the  commencement  of  every  voyage  she 
may  undertake  daring  that  time ;  and. 
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2.  When  the  insurance  is  upon  the  cargo,  which,  by  the 
terms  of  the  policy,  or  the  description  of  the  voyage,  or  the 
established  custom  of  the  trade,  is  to  be  transshipped  at  an  in- 
termediate port,  the  implied  warranty  is  not  complied  with, 
unless  each  vessel  upon  which  the  cargo  is  shipped  or  trans- 
shipped be  seaworthy  at  the  commencement  of  its  particular 
voyage.     [In  eflfecttJuly  1,  1874.] 

§  2684.  A  warranty  of  seaworthine^  extends  hot  only  to 
the  condition  of  the  structure  of  the  ship  itself,  but  requires 
that  it  be  properly  laden,  and  provided  with  a  competent  mas- 
ter, a  sufficient  number  of  competent  officers  and  seamen,  and 
the  requisibfe  appurtenances  and  equipmehts,  such  as  ballast, 
cables,  and  anchors,  cordage  and  sails,  food,  wat^r,  fuel,  and 
lights,  and  other  necessary  or  proper  stores  and  impleihents 
for  the  voyage. 

§  2686.  Where  different  portions  of  the  voyage  contem- 
plated by  a  policy  diifbr  in  respect  to  the  things  requisite  to 
make  the  ship  seaworthy  therefor,  a  warranty  of  seaworthiness 
is  complied  with  if,  at  the  commencement  of  each  portioti,  tiie 
ship  is  seaworthy  with  reference  to  that  portion. 

§  2686.  When  a  ship  becomes  un seaworthy  during  the 
voyage  to  which  an  insurance  relates,  an  unreasonable  delay 
in  repairing  the  defect  exonerates  the  insurer  from  liability 
from  any  loss  arising  therefrom. 

§  2687.  A  ship  which  is  seaworthy  for  the  purpose  of  an 
insurance  upon  the  ship  may,  nevertheless,  by  reason  of  beidg 
unfitted  to  receive  the  cargo,  be  unseaworthy  for  the  j^ixrpom 
of  insurance  upon  the  cargo. 

§  2688.  Where  the  nationality  or  neutrality  of  a  ship  or 
cargo  is  %xpressly  warranted,  it  is  implied  that  the  ship  will 
carry  the  requisite  documents  to  show  such  nationality  or  neu- 
trality, and  that  it  will  not  carry  any  documents  which  cast 
reasonable  suspicion  thereon. 
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ARTICLE  VI. 

THE  VOYAGE  AND  DEVIATION. 

SxoiiON  2692.  Yojage  inBtired,  how  determined. 

2693.  Couise  of  sailing,  how  determined. 

2694.  Deviation,  what. 

2695.  When  proper. 

2696.  When  improper. 

2697.  Deviation  exonerates  the  insurer. 

§  2692.  When  the  voyage  contemplated  by  a  policy  is  de- 
scribed by  the  places  of  beginning  and  ending,  the  voyage  in- 
-  sured  is  one  which  conforms  to  the  course  of  sailing  fixed  by 
mercantile  usage  between  those  places. 

§  2693.  If  the  course  of  sailing  is  not  fixed  by  mercantile 
usage,  the  voyage  insured  by  a  policy  is  the  way  between  the 
places  specified  which,  to  a  master  of  ordinary  skill  and  dis- 
cretion, would  seem  the  most  natural,  direct,  and  advanta- 
geous. 

§  2694.  Deviation  is  a  departure  from  the  course  of  the 
voyage  insured,  mentioned  in  the  last  two  sections,  or  an  un- 
reasonable delay  in  pursuing  the  voyage,  or  the  commence- 
ment of  an  entirely  difierent  voyage. 

§  2695.  A  deviation  is  proper: 
'  1.  When  caused  by  circumstances  over  which  neither  the 
master  nor  the  owner  of  the  ship  has  any  control ; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid 
a  peril,  whether  insured  against  or  not ; 

3.  When  made  in  good  faith,  and  upon  reasonable  grounds 
of  belief  in  its  necessity  to  avoid  a*  peril ;  or, 

4.  When  made  in  good  iaith,  for  the  purpose  of  saving  hu- 
man life,  or  relieving  another  vessel  in  distress. 

§  2696.  Every  deviation  not  specified  in  the  last  section  is 
improper. 

§  2697.  An  insurer  is  not  liable  for  any  loss  happening  to 
5k  thing  insured  subsequently  to  an  improper  deviation. 

24 
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ARTICLE  Vn. 

LOSS. 

SionoN  2701.  Total  and  partial  loes. 

2702.  Partial  loss. 

2703.  Actual  and  constraeliTe  total  lo88. 

2704.  Actual  total  loss,  what. 

2705.  Constructive  total  loss. 

2706.  Presumed  actual  loss. 

2707.  Insurance  on  cargo,  Ac.,  when  Toyage  is  broken  vpi 

2708.  Cost  of  reshipment,  ftc. 

2700.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  insuianoe  of  profits. 

2711.  Average  loss. 

2712.  Insurance  against  total  loss. 

§  2701*  A  loss  may  be  cither  total  or  pattial. 

§  2702.  Ererj  loss  which  is  not  total  is  partial. 

§  2703.  A  total  loss  may  be  either  actoal  or  constnictirt. 

§  2704.  An  actual  total  loss  is  caused  by : 
1.  A  total  destruction  of  the  thing  insured ; 
2<  The  loss  of  the  thing  by  sinking,  or  by  being  broken 
up; 

3.  Any  damage  to  the  thing  which  renders  it  valueless  to 
the  owner  for  the  purposes  for  which  he  held  it ;  or, 

4.  Any  other  event  which  entirely  deprives  the  owner  of 
the  possession,  at  the  port  of  destination,  of  the  thing  in- 
sured. 

§  2706*  A  constructive  total  loss  is  one  which  gives  to  a 
person  insured  a  right  to  fibandon,  under  section  2717* 

§  2706.  An  actual  loss  may  be  presumed  from  the  contin- 
ued absence  of  a  ship  without  being  heard  of;  and  the  length 
of  time  which  is  suiBcient  to  raise  this  presumption  depend^ 
on  the  circumstances  of  the  case. 

§  2707.  When  a  ship  is  prevented,  at  an  intermediate  port, 
from  completing  the  voyage,  by  the  perils  insured  against,  the 
master ^must  make  every  exertion  to  procure,  in  the  same  or 
a  contiguous  port,  another  ship,  for  the  purpose  of  conveying 
the  cargo  to  its  destination ;  and  the  liability  of  a  .marine  in- 
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snrer  thereon  continues  after  they  are  thus  reshipped.     [In 
effect  July  1,  1874.] 

§  2708.  In  addition  to  the  liability  mentioned  in  the  last 
section,  a  marine  insurer  is  bound  for  damages,  expenses  of 
discharging,  storage,  reshipment,  extra  freightage,  and  all 
other  expenses  incurred  in  saving  cargo  reshipped  pursuant  to 
the  last  section,  up  to  the  amount  insured. 

§  2709.  Upon  an  actual  total  loss,  a  person  insured  is  en- 
titled to  payment  without  notice  of  abandonment. 

§  2710  of  said  Code  is  repealed.   [In  effect  July  1,  1874.] 

§  27 11.  Where  it  has  been  agreed  that  an  insurance  upon 
a  particular  thing  or  class  of  things  shall  be  free  from  partic- 
ular average,  a  marine  insurer  is  not  liable  for  any  particular 
average  loss  not  depriving  the  insured  of  the  possession,  at  the 
port  of  destination,  of  the  whole  of  such  thing,  or  class  of 
things,  even  though  it  become  entirely  worthless,  but  he  is 
liable  for  his  proportion  of  all  genertd  average  loss  assessed 
iipon  the  thing  insured.     [In  effect  July  1,  1874.] 

§  2712.  An  insurance  confined  in  terms  to  an  actual  total 
loss  does  not  cover  a  constructive  total  loss,  but  covers  any 
loss  which  necessarily  results  in  depriving  the  insured  of  the 
possession,  at  the  port  of  destination,  of  the  entire  thing  in- 
sured.    [In  effect  July  1,  1874.] 

IhitieB  and  Authority  of  Fork  Wardens.    Pol,  Oode,  §§  2601-2511. 


ARTICLE  Vm. 

ABANDONMENT. 

SxcmoN  2716.  Abandonment,  wliat. 

2717.  When  insiired  maj  abandon. 

2718.  Must  be  unqualified. 

2719.  When  may  be  made. 

2720.  Abandonment  may  be  defeated. 

2721.  How  made. 

27^.  Requisites  of  notice. 

2728.  No  other  cause  can  be  relied  on. 

2724.  Jlffect. 

Zr25.  Waiver  of  fcrmal  abandonment. 

2726.  Agents  of  the  insured  become  agents  of  the  faurarer 

2727.  Acceptance  not  necessary. 
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8Mnoir2728.  Acceptance  conolusiTe. 

2729.  Accepted  abandonment,  irreTOcable. 

2780.  Freights^,  how  affected  bj  abandonment  of  ship. 

2781.  Refusal  to  accept. 
2732.  Omission  to  abuidon. 

§  2716.  Abandonment  is  the  act  by  which,  after  a  con- 
structive total  loss,  a  person  insured  by  contract  of  marine 
insurance  declares  to  tne  insurer  that  he  relinquishes  to  him 
his  interest  in  the  thing  insured. 

§  2717.  A  person  insured  by  a  contract  of  marine  insur- 
ance may  abandon  the  thing  insured,  or  any  particular  portion 
thereof  separately  valued  by  the  policy,  or  otherwise  sepa- 
rately insured,  and  recover  for  a  total  loss  thereof,  when  the 
cause  of  the  loss  is  a  peril  insured  against : 

1.  If  more  than  half  thereof  in  value,  is  actually  lost,  or 
would  have  to  be  expended  to  recover  it  from  the  peril ; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 
more  than  one  half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voy- 
age cannot  be  lawfully  performed  without  incurnng  an  ex- 
pense to  the  insured  of  more  than  half  the  value  of  the  thing 
abandoned,  or  without  incurring  a  risk  which  a  prudent  man 
would  not  take  under  the  circumstances ;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voy- 
age cannot  be  performed  nor  an  othership  procured  by  the 
master,  within  a  reasonable  time  and  with  reasonable  diligence, 
to  forward  the  cargo,  without  incurring  the  hke  expense  or 
risk.  But  freightage  cannot  in  any  case  be  abandoned,  un- 
less the  ship  is  also  abandoned. 

§  2718.  An  abandonment  must  be  neither  partial  nor  con- 
ditional. 

§  2719.  An  abandonment  must  be  made  within  A  reason- 
able time  after  the  information  of  the  loss,  and  after  the  com- 
mencement of  the  voyage,  and  before  the  party  abandoning 
has  information  of  its  completion. 

§  2720.  Where  the  information  upon  which  an  abandon- 
ment has  been  made  proves  incorrect,  or  the  thing  insured  was 
BO  far  restored  when  the  abandonment  was  made  that  there 
was  then  in  fact  no  total  loss,  the  abandonment  becomes  in- 
effectual. 
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§  2721.  Abandonment  is  made  by  giving  notice  thereof  to 
the  insurer,  which  may  be  done  orally,  or  in  writing. 

§  2722.  A  notice  of  abandonment  must  be  explicit,  and 
must  specify  the  pai-ticular  cause  of  the  abandonment,  but 
need  state  only  enough  to  show  that  there  is  probable  cause 
therefor,  and  need  not  be  accompanied  with  proof  of  interest 
or  of  loss. 

§  2723.  An  abandonment  can  be  sustained  only  upon  the 
cause  specified  ia.the  notice  thereof. 

§  2724.  An  abandonment  is  equivalent  to  a  transfer,  by 
the  insured,  of  his  interest,  to  the  insurer,  with  all  the  chances 
of  recovery  and  indemnity: 

§  2725.  If  a  marine  insurer  pays  for  a  loss  as  if  it  were  an 
actual  total  loss,  he  is  entitled  to  whatever  may  remain  of  the 
thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had  been 
a  formal  abandonment. 

§  2726.  Upon  an  abandonment,  acts  done  in  good  faith 
by  those  who  were  agents  of  the  insured  in  respect  to  the  thing 
insured,  subsequent  to  the  loss,  are  at  the  risk  of  the  insurer, 
and  for  his  benefit. 

§  2727.  An  acceptance  of  an  abandonment  is  not  necessary 
to  the  rights  of  the  insured,  and  is  not  to  be  presumed  from 
the  mere  silence  of  the  insurer,  upon  his  receiving  notice  «vf 
abandonment. 

'  §  2728.  The  acceptance  of  an  abandonment,  whether  ex*- 
press  or  implied,  is  conclusive  upon  the  parties,  and  admits  the 
loss  and  the  sufficiency  of  the  abandonment. 

§  2729.  An  abandonment  once  made  and  accepted  is 
irrevocable,  unless  the  ground  upon  which  it  was  made  proves 
to  be  unfounded. 

§  2730.  On  an  accepted  abandonment  of  a  ship,  freight- 
age earned  previous  to  the  loss  belongs  to  the  insurer  thereof ; 
but  freightage  subsequently  earned  rolongs  to  the  insurer  of 
the  ship. 


\. 
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§  2731.  If  an  insurer  refbses  to  accept  a  ralid  abandon- 
ment, he  is  liable  as  upon  an  actual  total  loss,  deducting  from 
the  amount  anj  proceeds  of  the  thing  insured  which  may  have 
eome  to  the  hands  of  the  insured. 

§  2732.  If  a  person  insured  omits  to  abandon,  he  maj 
nevertheless  recover  his  actual  loss. 
Duttes  and  Authority  of  Port  Wardens.    Polit.  Code,  $f  2o01--2511. 


ARTICLE  IX. 

MBABUHE   OF   IKDBMNITT. 

Sionozr  2786.  Valuation,  when  condnsive. 
2737.  Partial  loss. 
2788.  Profits. 
2780.  Valuation  apportioned. 

2740.  Valuation  applied  to  profits. 

2741.  Estimating  loss  under  an  open  poUej. 

2742.  Arriyai  of  thing  damaged. 
2748.  Labor  and  expenses. 

2744.  General  average. 

2745.  Contribution. 

2746.  One  third  new  for  old. 

§  2736.  A  valuation  in  a  policy  of  marine  insurance  b 
conclusive  between  the  parties  thereto  in  the  adjustment  of 
either  a  partial  or  total  loss,  if  the  insured  has  some  interest 
at  risk,  and  there  is  no  fraud  on  his  part ;  except  that  when  a 
thing  has  been  hypothecated  by  bottomry  or  reypondentia, 
before  its  insurance,  and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to  re- 
scind the  contract. 

§  2737.  A  marine  insurer  is  liable  upon  a  partial  loes» 
only  for  such  proportion  of  the  amount  insured  by  him  as  the 
loss  bears  to  the  value  of  the  whole  interest  of  the  insured  in 
the  property  insured. 

§  2738.  Where  profits  are  separately  insured  in  a  con- 
tract of  marine  insurance,  the  insured  is  entitled  to  recover, 
in  case  of  loss,  a  proportion  of  such  profits  equivalent  to  the 
proportion  which  the  value  of  the  property  lost  bean  to  the 
▼alae  of  the  whole. 


371  iKsuBANOB.  §§2739-9744 

§  -8739.  In  case  of  a  valued  policy  of  marine  insurance  on 
freightage  or  cargo,  if  a  part  only  of  the  subject  is  exposed  to 
risk,  the  valuation  applies  only  in  proportion  to  such  part. 

§  2740.  When  profits  are  valued  and  insured  by  a  con- 
tract of  marine  insurance,  a  loss  of  them  is  conclusively  pre- 
sumed from  a  loss  of  the  property  out  of  which  they  were  ex- 
pected to  arise,  and  the  vahiation  fixes  their  amount. 

§  2741.  In  estimating  a  loss  under  an  open  policy  of 
marine  insurance,  the  following  rules  are  to  be  observed : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the 
risk,  including  all  articles  or  charges  which  add  to  its  perma- 
nent value,  or  which  are  necessary  to  prepare  it  for  the  voyage 
insured ; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured, 
when  laden  on  board,  or  wher^  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  o|  lading,  add- 
ing the  charges  incurred  in  purchasing  and  placing  it  on 
board,  but  without  reference  to  any  losses  incurred  in  raisind 
money  for  its  purchase,  or  to  any  drawback  on  its  exportation, 
or  to  the  fluctuations  of  the/narket  at  the  poit  of  destination, 
or  to  expenses  incurred  on  the  way  or  on  arrival ; 

3.  The  value  of  freightage  is  the  gross  freightage,  exclu- 
sive of  primage,  without  reference  to  the  cost  of  earning  it ; 
and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the 
value  thus  estimated. 

§  2742.  If  cargo  insured  against  partial  loss  arrives  at  the 
port  of  destination  in  a  damaged  condition,  the  loss  of  the.  in- 
sured is  deemed  to  be  the  same  proportion  of  the  value  which 
the  market  price  at  that  port,  of  the  thing  so  damaged,  bears 
to  the  market  price  it  would  have  brought  if  sound. 

§  2743.  A  marine  insurer  is  liable  for  all  the  expense  at- 
tendant upon  a  loss  which  forces  the  ship  into  port  to  be  re- 
paired ;  and  where  it  is  agreed  that  the  insured  may  labor  for 
the  recovery  of  the  property,  the  insurer  is  liable  for  the  ex- 
pense incurred  thereby^  such  expense,  in  either  case,  being  in 
addition  to  a  total  loss,  if  that  afterwards  occurs. 

§  2744.  A  marine  insurer  is  liable  for  a  loss  falling  upon 
the  insured,  through  a  contribution  in  respect  to  the  thing  in- 
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snred,  required  to  be  made  by  him  towards  a  general  average 
loss  called  for  by  a  peril  insured  against. 

§  2746.  Where  a  person  insured  by  a  contract  of  marine 
insurance  has  a  demand  against  others  for  contribution,  he 
may  claim  the  whole  loss  from  the  insurer,  subrogating  him 
to  his  own  right  to  contribution.  But  no  such  claim  can  be 
made  upon  the  insurer  after  the  separation  of  the  interests 
liable  to  contribution,  nor  when  the  insured,  having  the  right 
and  opportunitv  to  enforce  contribution  from  others,  has 
neglected  or  waived  the  exercise  of  that  right.  [In  effect  July 
1,  1874.] 

§  2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  equip- 
ments, the  old  materials  are  to  be  applied  towards  payment 
for  the  new,  and  whether  the  ship  is  new  or  old,  a  marine  in- 
surer is  liable  for  only  two  thirds  of  the  remaining  cost  of 
the  repairs,  except  that  he  must  pay  for  anchors  and  cannon 
in  fuU,  and  for  sneathing  metal  at  a  depreciation  of  only  two 
and  one  half  per  cent,  for  each  month  that  it  has  been  fastened 
to  the  ship. 

Pol  Code,  f  2607.  \ 


CHAPTER  m. 

FIBB  INSUBANCB. 

SxonoN  2752.  False  representation.    (Repealed.) 
2768.  Alteration  increasing  risk. 

2754.  Alteration  not  increasing  risk. 

2755.  Acts  of  the  insured. 
2766.  Measure  of  indemnitj. 

I  2762  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

S  2763.  An  alteration  in  the  use  or  condition  of  a  thing 
Insured  from  that  to  which  it  is  limited  .by  the  policy,  made 
without  the  consent  of  the  insurer,  by  means  witnin  the  con- 
trol of  the  insured,  and  increasing  the  risk,  entitles  an  insurer 
to  rescind  a  contract  of  fire  insurance. 

§  2764.  An  alteration  in  the  use  or  condition  of  a  thine 
insured  from  that  to  which  it  is  limited  by  the  policy,  whi<£ 
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does  not  increase  the  risk,  does  not  affect  a  contract  x>f  fire 
insurance. 

§  2766«  A  contract  of  fire  insurance  is  not  affected  by 
any  act  of  the  insared  subsequent  to  the  execution  of  the 
policy,  which  does  not  violate  its  provisions,  even  though  it 
increases  the  risk  and  is  the  cause  of  a  loss. 

*  §  2766.  If  there  is  no  valuation  in  the  policy,  the  meas- 
ure of  indemnity  in  an  insurance  against  fire  is  the  expense, 
at  the  time  that  the  loss  is  payable,  of  replacing  the  thing 
lost  or  injured  in  the  condition  in  which  it  was  at  the  time  of 
the  injury ;  but  the  effect  of  a  valuation  in  a  policy  of  fire  in- 
surance is  the  same  as  in  a  policy  of  marine  insurance. 


CHAPTER  IV. 

LIFE  AND  HEALTH  INSURANCE. 

SicnoN  2762.  Insurance  upon  life,  when  payable. 

2763.  Insniable  interest. 

2764.  Assijsnee,  &c.,  of  life  policy  need  have  no  iateiest. 

2765.  Notice  of  transfer. 

2766.  Measure  of  indemnity. 

§  2762.  An  insurance  upon  life  may  be  made  payable  on 
the  death  of  the  person,  or  on  his  surviving  a  snecined  period, 
or  periodically  so  long  as  he  shall  live,  or  otherwise  contin- 
gently on  the  continuance  or  determination  of  life. 

§  2763.  Every  person  has  an  insurable  interest  in  the  life 
and  health : 

1.  Of  himself ; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for 
education  or  support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the 
payment  of  money,  or  respecting  property  or  services,  of 
which  death  or  illness  might  delay  or  prevent  the  perform- 
ance; and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest 
rested  in  him  depends. 

§  2764.  A  policy  of  insurance  upon  life  or  health  may 
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pass  by  transfer,  will,  or  succession  to  any  person,  whether  he 
has  an  insurable  interest  or  not,  and  such  person  may  recover 
upon  it  whatever  the  insured  might  have  recovered. 

§  2766.  Notice  to  an  insurer  of  a  transfer  or  bequest 
thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of 
insurance  upon  life  or  health,  unUss  thereby  expressly  re- 
quired. 

§  2766.  Unless  the  interest  of  a  person  insured  is  suscep- 
tible of  exact  pecuniary  measurement,  the  meastfre  of  indem- 
nity under  a  policy  of  insurance  upon  life  or  health  is  the 
sum  fixed  in  tne  policy. 


TITLE  Xn. 

INDEMNITY. 

Bbotioh  2778.  Indemnity,  what. 

2773.  Indemnity  for  a  future  wrongful  act  void. 

2774.  Indemnity  for  a  past  wrongful  act  valid. 

2775.  Indemnity  extends  to  acts  of  agents. 

2776.  Indemnity  to  several. 

2777.  Person  indemnifying  liable  jointly  or  severally  with  person 

indemnified. 

2778.  Rules  for  interpreting  agreement  of  indemnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail,  what. 

2781.  How  regulated. 

§  2772.  Indemnity  is  a  contract  by  which  one  engages  to 
save  another  from  a  legal  consequence  of  the  conduct  of  one 
of  the  parties,  or  of  some  other  pei*6on. 

§  2773.  An  agreement  to  indemnify  a  person  against  an 
act  thereafter  to  be  done  is  void,  if  the  act  be  known  by 
such  person,  at  the  time  of  doing  it,  to  be  unlawful.  [In 
effect  July  1,  1874.] 

§  2774.  An  a^eement  to  indemnify  a  person  against  an 
act  already  done  is  valid,  even  though  the  act  was  known  to 
be  wrongful,  unless  it  was  a  felony. 
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§  2^76.  An  Agreement  to  indemnify  against  the  acts  of  a 
Geiftain  person  applies  not  only  to  his  acte  and  their  conse^ 
quenceSy  but  also  to  those  of  his  agents. 

* 

§  2776.  An  agreement  to  indemnify  several  persons  ap- 
plies  to  each,  unless  a  contrary  intention  appears. 

§  2777.  One  ^rho  indemnifies  another  against  an  act  to 
be  done  by  the  latter,  is  liable  jointly  with  the  person  indem- 
nified, and  separately  to  every  person  injured  by  such  act.  ^ 

§  2778*  In  the  interpretation  of  a  contract  of  indemnity, 
the  following  rules  are  to  be  appUed,  unless  a  contrary  inten- 
tion appears : 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in 
other  equivalent  terms,  the  person  indemnified  is  entitled  to 
recover  upon  becoming  liable ; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  dam- 
ages, or  costs,  expressly,  or  in  other  equivalent  terms,  the 
person  indemnified  is  not  entitled  to  recover  without  payment 
thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
expressly,  or  in  other  e<juivalent  terms,  embraces  the  costs  of 
defence  against  such  claims,  demands,  or  liability  incurred  in 
good  faith,  and  in  the  exercise  of  a  reasonable  discretion ; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  per- 
son indemnified,  to  defend  actions  or  proceedings  brought 
against  the  latter  in  respect  to  the  matters  embraced  by  the 
indemnity,  but  the  person  indemnified  has  the  right  to  conduct 
such  defences,  if  he  chooses  to  do  so ; 

5.  If,  after  request,  the  person  indemnifying  neglects  to 
defend  the  person  indemnined,  a  recovery  against  the  latter, 
snfiered  by  him  in  good  faith,  is  conclusive  in  his  favor  against 
the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal  or 
a  surety  in  the  agreement,  has  not  reasonable  notice  of  the 
action  or  proceeding  against  the  person  indemnified,  or  is  not 
allowed  to  control  its  defence,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former ; 

7.  A  stipulation  that  .a  judgment  against  the  person  indem- 
nified shall  be  conclusive  upon  the  person  indemnifying,  is  in- 
applicable if  he  had  a  good  defence  upon  the  merits,  which  by 
irant  oi  ordinary  care  he  failed  to  establish  in  the  action. 
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§  2770.  Where  one,  at  the  reqaest  of  another,  engages  to 
answer  in  damages,  whether  liqaidated  or  unliquidated,  for 
any  violation  of  duty  on  the  part  of  the  latter,  he  is  entitled 
to  be  reimbursed  in  the  same  manner  as  a  surety,  for  whatever 
he  may  pay. 

§  2780.  Upon  those  contracts  of  indemnity  which  are 
taken  in  legal  proceedings  as  security  for  the  performance  of 
an  obligation  imposed  or  declared  by  the  tribunals,  and  known 
as  undertakings  or  recognizances,  the  sureties  are  called  bail. 

§  2781.  The  obligations  of  bail  are  governed  by  the  stat- 
utes specially  applicable  thereto. 


TITLE  XIII. 
GUARANTY. 


Chapter  I.  Guaranty  in  Generai^  §§  2787-2825. 
II.  Suretyship,  §§  2831-2866. 


CHAPTER  I. 

GUABANTY  IN  GBNBRAIi. 
AsnoLX  I.  BsFininoN  of  Guak^ntt,  §§  2787-2788. 

n.  OSBATION  OF  GUARANTT,  §§  2792-2795. 

m.  Intekprxtation  of  Guarantt,  §§2799-2802. 

IV.  LlABILITT  OF  aUAKAKTORS,  |§  2S06-2810. 

V.  COXTINUINO  aUAltAKTT,  §§  2814-2815. 
VI.  EZONBBATION  OF  GUAKANTOSS,  §§  2819-2825. 

ARTICLE  I.  ^ 

definition  of  guaranty. 

Ssoinosr  2787.  Guaxanty,  what. 

2788.  Knowledge  of  principal  not  necessary  to  creation  of  guar, 
antj. 

§  2787.  A  guaranty  is  a  promise  to  answer  for  therdebt, 
default,  or  miscarriage  of  another  person. 
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§  2788.  A  person  maj  become  guarantor  eyen  without 
the  knowledge  or  consent  of  the  principal. 


ARTICLE  II. 

CBEATION  OF  OUAKANTY. 

SxonoN  2il]92.  Necessity  of  a  consideration. 
27^.  Guaranty  to  be  in  writing,  &c. 

2794.  Engagement  to  answer  for  obligation  of  another,  when 

deemed  original. 

2795.  Acceptance  of  guaranty. 

§  2792.  Where  a  guaranty  is  entered  into  at  th«  same 
time  with  the  original  obligation,  or  with  the  acceptance  of 
the  latter  by  the  guarantee,  and  forms  with  that  obligation  a 
part  of  the  consideration  to  him,  no  other  consideration  need 
exist.  In  aU  other  cases  there  must  be  a  consideration  dis- 
tinct from  that  of  the  original  obligation. 

§  2793.  Except  as  prescribed  by  the  next  section,  a  guar- 
anty must  be  in  writing,  and  signed  by  the  guarantor ;  but 
the  writing  need  not  express  a  consideration. 

§  2794.  A  promise  to  answer  for  the  obligation  of  an- 
other, in  any  of  the  following  cases,  is  deemed  an  original 
obligation  o^  the  promisor,  and  need  not  be  in  writing : 

1.  Where  the  promise  is  made  by  one  who  has  receiyed 
property  of  another  upon  an  undertaking  to  apply  it  pursuant 
to  such  promise ;  or  by  one  who  has  received  a  discharge  from 
an  obligation  in  whole  or  in  part,  in  consideration  of  such 
promise ; 

2.  Where  the  creditor  parts  with  yalue,  or  enters  into  an 
obligation,  in  consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under  circumstances 
such  as  to  render  the  party  making  the  promise  the  principal 
debtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety ; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  the  consideration  that  the  party  re- 
ceiying  it  cancels  the  antecedent  obligation,  accepting  the  new 
promise  as  a  substitute  therefor;  or  upon  the  consideration 
that  the  party  receiving  it  releases  the  property  of  another 
%om  a  levy,  or  his  person  from  imprisonment  undei*  an  execu- 
tion on  a  judgment  obtained  upon  the  antecedent  obligation ; 
or  upon  a  consideration  beneficial  to  the  promisor,  whether 
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moving  from  either  pwrtj  to  the  antecedent  obligation,  or 
from  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  mer- 
chandise and  guaranty  the  sale ; 

5.  Where  the  holder  of  an  instrament  for  the  pajonent  of 
monej,  upon  which  a  third  person  is  or  may  become  liahle  to 
him,  transfers  it  in  payment  of  a  precedent  debt  of  his  own, 
or  for  a  new  consideration,  and  in  connection  with  such  trans- 
fer enters  into  a  promise  respecting  sach  instrument. 

Code  CiT.  Proo.  $  1478. 

§  2706.  A  mere  offer  to  guaranty  is  not  binding,  until 
notice  of  its  acceptance  is  communicated  by  the  p^arantee  to 
the  guarantor ;  but  an  absolute  guaranty  is  bindmgxHpon  the 
guarantor  without  notice  of  acceptance. 


ARTICLE  ra. 

IKtEBPSSTATIOK   OV    OUA&AKTT. 

SsonoN  2799.  Guaranty  of  incomplete  contraot. 

2800.  Guaranty  that  an  obligation  is  good  or  collectible. 

2801.  Becoyery  upon  such  guaranty. 

280S.  Guarantor's  liability  upon  such  guaranty. 

§  2799.  In  a  guaranty  of  a  contract,  the  terms  of  which 
are  tiot  then  settled,  it  is  implied  that  its  terms  shall  be  such 
as  will  not  expose  the  guarantor  to  greater  risks  than  he 
would  incur  under  those  terms  which  are  most  common  in 
similar  contracts  at  the  place  where  the  principal  contract  ia 
to  be  performed. 

§  2800.  A  guaranty  to  the  effect  that  an  obligation  is 
good,  or  is  collectible,  imports  that  the  debtor  is  solvent,  and 
that  the  demand  is  collectible  by  the  usual  legal  proeeedingSy 
if  taken  with  reasonable  diligence. 

§  2801.  A  guaranty,  such  as  is  mentioned  in  the  last  sec* 
tion,  is  not  discharged  by  an  omission  to  take  proceedings 
upon  the  principal  debt,  or  upon  any  collateral  security  for  its 
payment,  if  no  part  of  the  debt  could  have  been  collected 
thereby. 

§  2802*  In  the  cases  mentioned  in  section  2800,  the  ro* 
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tnoval  of  th^  principal  from  the  State,  leaving  no  property 
therein  Arom  which  the  obligation  n^ight  be  satisfied,  is  equiv- 
alent to  the  insolvency  of  the  principal  in  its  effect  upon  the 
rights  and  obligations  of  the  guarantor. 


ARTICLE  IV. 

LIABILITY  OF  OUARANTOBS. 

SsonoN  2806.  Qnarantj,  how  construed. 

2807.  Liability  upon  guaranty  of  payment  or  performanea. 

2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

2809.  Obligation  of  guarantor  cannot  exceed  that  of  the  prin- 

cipal. 
3810.  Guarantor  not  liable  on  an  Ul^pal  contract. 

§  2806.  A  guaranty  is  to  be  deemed  anconditional  unless 
its  terms  import  some  condition  precedent  to  the  liability  of 
the  guarantor. 

§  2807.  A  guarantor  of  payment  or  performance  is  liable 
to  the  guarantee  immediately  upon  the  default  of  the  princi- 
pal, and  without  demand  or  notice. 

§  2808.  Where  one  guaranties  a  conditional  obligation, 
his  liability  is  commensurate  with  that  of  the  principal,  and 
he  is  not  entitled  to  notice  of  the  default  of  the  principal,  un- 
less he  is  unable,  by  the  exercise  of  reasonable  diligence,  to 
acquire  information  of  such  default,  and  the  creditor  has 
actual  notice  thereof. 

§  2809.  The  obli^tion  of  a  guarantor  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome  than 
that  of  the  principal ;  and  if  in  its  terms  it  exceeds  it,  it  is  re- 
ducible in  proportion  to  the  principal  obligation. 

§  2810.  A  guarantor  is  not  liable  if  the  contract  of  the 
principal  is  unlawful ;  but  he  is  liable  notwithstanding  any 
mere  personal  disability  of  the  principal,  though  the  disability 
be  sncn  as  to  make  the  contract  void  against  the  principal. 
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ARTICLE  V. 

CONTlWiriNO  GUARANTT. 

Swmosr  2814.  Continuing  guaiantj,  what. 
2815.  ReTOcation. 

§  2814.  A  guaranty  relating  to  a  futare  liability  of  the 
principal,  under  successive  transactions,  which  either  continue 
bis  liability  or  from  time  to  time  renew  it  after  it  has  been 
satisfied,  is  called  a  continuing  guaranty. 

§  2815.  A  continuing  guaranty  may  be  revoked  at  any 
time  by  the  guarantor,  in  respect  to  future  transactions,  un- 
less there  is  a  continuing  consideration  as  to  such  transactions 
which  he  does  not  renounce. 

ARTICLE  VI. 

EXONERATION  OF  GUARANTORS. 

» 
SxonoN  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises. 

2821.  Rescission  of  alteration. 

2822.  Fart  performance. 

2828.  Belay  of  creditor  does  not  dischaq^  guarantor 

2824.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 

2825.  IMscfaai^  of  principal  by  act  of  law  does  not  dimhaige 

guarantor. 

§  2819.  A  guarantor  is  exonerated,  except  so  far  as  he 
may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
creditor,  without  the  consent  of  the  guarantor,  the  original 
obligation  of  the  principal  is  altered  in  any  respect,  or  the 
remedies  or  rights  of  the  creditor  against  the  principal,  in 
respect  thereto,  in  any  way  impaired  or  suspended. 

§  2820.  A  promise  by  a  creditor,  which  for  any  cause  is 
void,  or  voidable  by  him  at  his  option,  does  not  alter  the  obli- 
gation or  suspend  or  impair  the  remedy,  within  the  meaning 
of  the  last  section. 

J  2821.  The  rescission  of  an  agreement  altering  the  origi- 
obligation  of  a  debtor,  or  impairing  the  remedy  of  a  cn^- 
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itor,  does  not  restore  the  liability  of  a  guarantor  who  has 
been  exonerated  bj  such  agreement. 

§  2822.  The  acceptance,  by  a  creditor,  of  anything  in 
partial  satisfaction  of  an  obligation,  reduces  the  obligation  of 
a  guarantor  thereof,  in  the  same  measure  as  that  of  the  prin- 
cipal, but  does  not  otherwise  affect  it. 

§  2823.  Mere  delay  on  the  part  of  a  creditor  to  proceed 
against  the  principal,  or  to  eniorce  any  other  remedy,  does 
not  exonerate  a  guarantor. 

§2824.  A  guarantor,  who  has  been  indemnified  by  the 
principal,  is  liable  to  the  creditor  to  the  extent  of  the  indem- 
nity, notwithstanding  that  the  creditor,  without  the  assent  of 
the  guarantor,  may  have  modified  the  contract  or  released  the; 
principal. 

§  2826.  A  guarantor  is  not  exonerated  by  the  discharge^ 
of  liis  principal  by  operation  of  law,  without  the  intervention. 
or  omission  of  the  creditor. 


CHAPTER  IL 

SURETYSHIP. 
Abticls  I.  Who  akk  Sukktiss,  §§  2881-2882. 

U.  LlABIUTY  OF  SiTRXTISS,  §|  2836-2840. 
in.  Rights  of  Subeties,  §§  2844-2850. 
IV.  Rights  of  Creditors,  §2854. 
v.  Letter  of  Credit,  §§  21859-2866. 

ARTICLE  I. 

WHO  ARB   SURETIES. 

SBcnoH  2881.  Surety,  what. 

2832.  Appairent  principal  may  show  that  he  is  siirety. 

§  2831.  A  surety  is  one  who  at  the  request  of  another, 
and  for  the  pnrpose  of  secaring  to  him  a  benefit,  becomes  re- 

gonsible  for  the  performance  by  the  latter  of  some  act  in 
Tor  of  a  third  person,  or  hypothecates  property  as  security 
therefor. 

25 
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§  2832.  One  who  appears  to  be  a  principal,  whether  by 
the  terms  of  a  written  instiument  or  otherwise,  may  show 
that  he  is  in  fact  a  surety,  except  as  against  persons  who  have 
acted  on  the  faith  of  his  apparent  character  of  principal. 


ARTICLE  n. 

LIABILITY    OF   SURETIES. 

BxCTiON  2836.  Limit  of  snretj-s  obligation. 

2837.  Bulea  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relation. 

2839.  Surety  exonerated  by  performance  or  offer  of  perfonnancs 

2840.  Surety  discharged  by  certain  acts  of  the  creditor. 

'  §  2836.  A  surety  cannot  be  held  beyond  the  express  terms 
of  his  contract,  and  if  sucli  contract  prescribes  a  penalty  for 
its  breach,  he  cannot  in  any  case  be  liable  for  more  than  the 
penalty. 

§  2837.  In  interpreting  the  terms  of  a  contract  of  surety- 
ship, the  same  rules  are  to  be  observed  as  in  the  case  of  other 
contracts. 

§  2838.  Notwithstanding  the  recovery  of  jndirment  by  a 
creditor  against  a  surety,  the  latter  still  occupies  the  relation 
of  surety. 

§  2839.  Performance  of  the  principal  obligation,  or  an 
offer  of  such  performance,  duly  made  as  provided  in  this 
Code,  exonerates  a  surety.    [In  effect  July  1,  1874.] 

§  2840.  A  surety  is  exonerated : 

1.  In  like  manner  with  a  guarantor ; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 
creditor  which  would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights,  or  which  lessens 
his  security ;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission 
of  the  creditor  to  do  anything,  when  required  by  the  sarety 
which  it  is  his  duty  to  do. 
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ARTICLE  m. 

RIGHTS  OF   SURETIES. 

BwJiiON  2844.  Surety  has  rights  of  guarantor. 

2845.  Surety  may  require  the  creditor  to  proceed  against  the 

principal. 

2846.  Surety  may  compel  principal  to  perform  obligations,  when 

due.  ' 

2847.  A  principal  bound  to  reimburse  his  sureiy. 

2848.  The  surety  acquires  the  right  of  the  creditor. 

2849.  Surety  entitled  to  benefit  of  securities  held  by  croditon 
2850   The  property  of  principal  to  be  taken  first. 

§  2844.  A  surety  has  all  the  rights  of  a  gaarantor, 
whether  he  become  personally  responsible  or  not. 

§  2846.  A  surety  may  require  his  creditor  to  proceed 
against  the  principal,  or  to  pursue  any  other  remedy  in  his 
power  which  the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden ;  and  if  in  such  case  the  creditor 
neglects  to  do  so,  the  surety  is  exonerated  to  the  extent  to 
which  he  is  thereby  prejudiced. 

§  2846.  A  surety  may  compel  his  principal  to  perform  the 
obligation  when  due. 

§  2847.  If  a  surety  satisfies  the  principal  obligation,  or 
any  part  thereof,  whether  with  or  without  legal  proceedings, 
the^rincipal  is  bound,  to  reimburse  what  he  has  disbursed,  in- 
cluding necessary  costs  and  expenses ;  but  the  surety  has  no 
claim  for  reimbursement  against  other  persons,  though  they 
may  hare  been  benefited,  by  his  act,  except  as  prescribed  hf 
the  next  section. 

§  2848.' A  saratf/apon  Batisfyimg  the  oblis:atJ{oa  of  the 
principal,  is  entitled  to  enforce  every  remedy  which  the  cred* 
itor  then  has  against  the  principal  to  the  extent  of  reimburs- 
ing what  he  has  expended,  and  also  to  require  all  his  co-sure- 
ties toxontribnte  thereto,  without  vegard  tO'  the  order  of  time 
in  which  they  became  such. 

§  2849.  A  surety  IS  entitled  to  the  benefit  of  every  secur- 
ity for  the  performance  of  the  principal  obligation  held  by  the 
creditor,  or  by  a  co-surety  at  the  time  of  entering  into  the 
contract  of  suretyship,  or  acquired  by  him  afterwards,  whether 
^he  surety  was  aware  of  the  security  or  not. 
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§  2860.  Whenever  propertj  of  a  surety  is  hypothecated 
with  property  of  the  principal/ the  surety  is  entitled  to  have 
the  property  of  the  principal  first  applied  to  the  discharge  of 
the  obhgation. 

ARTICLE  IV. 

BIGHTS  OF  CREDITORS. 

SscnoH  2854.  Creditor  entitled  to  benefit  of  seetirlties  held  by  surety. 

§  2854.  A  creditor  is  entitled  to  the  henefit  of  everything 
which  a  surety  has  received  from  the  debtor  by  way  of  secur- 
ity for  the  performance  of  the  obligation,  and  may,  upon  the 
maturity  ot  the  obligation,  compel  the  application  of  such 
curity  to  its  satisfaction. 


ARTICLE  V. 

LETTER  OF  CREDIT. 

SiOTXOir  2858.  Letter  of  credit,  what. 

2859.  How  addxeSBed. 

2860.  Liability  of  the  writer. 

2861.  Letters  of  credit,  either  general  or  special. 

2862.  Nature  of  general  letter  of  credit 

2863.  Extent  of  general  letter  of  credit. 

2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 

2865.  When  notice  to  the  writer  necessary. 

2866.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

§  2868.  A  letter  of  credit  is  a  written  instrument,  ad- 
dressed by  one  person  to  another,  requesting  the  latter  to  gpive 
credit  to  the  person  in  whose  favor  it  is  drawn. 

§  2869.  A  letter  of  credit  may  be  addressed  to  several 
persons  in  succession. 

§  2860.  The  writer  of  a  letter  of  credit  is,  upon  the  de- 
fault of  the  debtor,  liable  to  those  who  gave  credit  in  compli- 
ance with  its  terms. 

§  2861.  A  letter  of  credit  is  either  general  or  special. 
When  the  request  for  credit  in  a  letter  is  addressed  to  speci- 
fied persons  by  name  or  description,  the  letter  is  special.  All 
other  letters  of  credit  are  generaL 
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§  2862.  A  general  letter  of  credit  gives  any  person  to 
whom  it  may  be  shown  authority  to  comply  with  its  request, 
and  by  his  so  doing  it  becomes,  as  to  him,  of  the  same  effect 
as  if  addressed  to  mm  by  name. 

§  2863.  Several  persons  may  successively  give  credit  upon 
a  general  letter. 

§  2864.  If  the  parties  to  a  letter  of  credit  appear,  by  its 
terms,  to  contemplate  a  course  of  future  dealing  between  the 
parties,  it  is  not  exhausted  by  giving  a  credit,  even  to  the 
amount  limited  by  the  letter,  which  is  subsequently  reduced 
or  satisfied  by  payments  made  by  the  debtor,  but  is  to  be 
deemed  a  continuing  guaranty. 

§  2865.  The  writer  of  a  letter  of  credit  is  liable  for  credit 
given  upon  it  without  notice  to  him,  unless  its  terms  express 
or  imply  the  necessity  of  giving  notice. 

§  2866.  If  a  letter  of  credit  prescribes  the  persons  by 
whom,  or  the  mode  in  which,  the  credit  is  to  be  given,  or  tlie 
term  of  credit,  or  limits  the  amount  thereof,  the  writer  is  not 
bound  except  for  transactions  which,  in  these  respects,  con- 
form  strictly  to  the  terms  of  the  letter. 


TITLE  XIV. 

LIEN. 


Chapter  I.  Libits  in  Generat^  §§  2872-2913. 
II.  Mortgage,  §§  2920-2971. 

III.  Pledge,  §§  2986-3011. 

IV.  Bottomry,  §§  3017-3029. 

V.  Respondentia,  J§  3036-3040. 

VI.  Other  Liens,  §§  3046-3060. 

YII.  Stoppage  in  Transit,  §§  3076-3080. 
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CHAPTER  I. 

LIENS  IN  GBNEBAL. 

Abticu  I.  DEFonTiov  OF  Lizirs.€§287^2S77. 
II.  Ckcation  of  Luks,  §5  2881-2884. 

III.  Effect  of  Liens,  §§  ^$88-2892. 

IV.  Pkioutt  of  Liens,  §§  2897-2899. 

V.  Bepbmption  fbom  liiRMS,  §§  2903>290(. 
VI.  ExxiNotiOM  Of  Llkirs,  §§  m/9-2SiS, 

ARTICLE  I. 

DBFINITIOM   OW  XJXNS. 

BlOTXOR  2872.  Lien,  what. 

2878.  Liens,  general  or  special. 

2874.  GenenA  Hen,  what. 

2875.  Special  lien,  what. 

2876.  Prior  liens. 

,,2877.  Contracts. fubj/BQt, to piroTJfioifSAX  this  chapter 

§  2872.  A  lien  is  a  charge  imposed  in  some  mode  other 
than  by  a  transfer  in  trust  upon  specific  property,  by  which  it 
is  made  security  for  the  performance  01  an  act.  [In  effect 
April  16,  1878.] 

But  see    Oode  Civ.  Proc.  §  1180. 

§  2873.  Liens  are  either  general  or  special. 

§  2874.  A  general  lien  is  one  which  the  holder  thereof  ii 
entitled  to  enforce  as  a  security  for  the  performance  of  all  the 
obligations,  or  all  of  a  particular  class  of  obligations,  which 
exist  in  his  favor  against  the  owner  of  the  property. 

§  2875.  A  special  lien  is  one  which  the  holder  thereof  can 
enforce  only  as  security  for  the  performance  of  a  particular 
act  or  obligation,  and  of  snch  obligations  as  may  be  incidental 
thereto. 

§  2876.  Where  the  holder  of  a  special  lien  is  compelled  to 
satisfy  a  prior  lien  for  his  own  protection,  he  may  enforce  pay^ 
oaent  of  the  amount  so  paid  by  him,  as  a  part  of  the  claim  for 
which  his  own  lien  exists. 

§  2877.  Contracts  of  mortgage,  pledge,  bottomry,  or  re> 
spondentia,  are  subject  to  all  the  proYisions  of  this  chapter. 
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ARTICLE  :i. 

CREATION  OF  LIENS. 

Section  28S1.  Lien,  how  created. 

2882.  No  lien  for  claim  not  dne. 

2SS3.  Lien  on  future  interest. 

2884.  Lien  may  be  created  by  contract. 

§  2881.  A  lien  is  created : 

1 .  By  contract  of  the  parties ,  or, 

2.  By  operation  of  law. 

§  2882.  No  lien  arises  by  mere  operation  of  law  until  the 
time  at  which  the  act  to  be  secured  thereby  ought  to  be  per- 
formed. 

§  2883.  An  agreement  may  be  made  to  create  a  lien  upon 

fixoperty  not  yet  acquired  by  the  party  agreeing  to  give  the 
ien,  or  not  yet  in  existence.  In  such  case  the  lien  agreed  for 
attaches  from  the  time  when  the  party  agreeing  to  ^ive  it  ac- 
quires an  interest  in  the  thing,  to  the  extent  of  such  interest. 

§  2884.  A  lien  may  be  created  by  contract,  to  take  imme- 
diate effect,  as  security  for  the  performance  of  obligations  not 
then  in  existence. 

ARTICLE  in. 

EFFECT   OF  LIENS. 

SKonoir  2888.  Lien,  or  contract  for  lien,  transfers  no  title. 
2888.  Certain  contracts  void. 

2890.  Creation  of  lien  does  not  imply  personal  obligation. 

2891.  Extent  of  lien. 

2892.  Holder  of  lien  not  entitled  to  compensation. 

§  2888.  Notwithstanding  an  agreement  to  the  contrary,  a 
lien,  or  a  contract  for  a  lien,  transfers  no  title  to  the  properly 
subject  to  the  lien. 

§  2889.  All  contracts  for  the  forfeiture  of  property  sub- 
ject to  a  Uen,  in  satisfaction  of  the  obligation  secured  thereby, 
and  aU  contracts  in  restraint  of  the  right  of  redemption  from 
« lien,  are  yoid. 
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§  2890.  The  creation  of  a  lien  does  not  of  itself  imply 
that  any  person  is  bound  to  perform  the  act  for  which  the  lien 
is  a  security. 

§  2891.  The  existence  of  a  lien  upon  property  does  not 
of  itself  entitle  the  person  in  whose  favor  it  exists  to  a  lien 
upon  the  same  property  for  the  performance  of  any  other 
obligation  than  that  which  the  lien  originally  secured. 

§  2892.  One  who  holds  property  by  virtue  of  a  lien 
thereon,  is  not  entitled  to  compensation  from  the  owner 
thereof  for  any  trouble  or  expense  which  he  incurs  respecting 
it,  except  to  the  same  extent  as  a  borrower,  under  sections 
1892  and  1893. 

ARTICLE  IV. 

PRIOmTY    OP    LIENS. 

SlonoN  2897.  Priority  of  liens. 

28i)3.  Priority  of  mortgage  for  price. 
2899.  Order  of  resort  to  different  funds. 

§  2897.  Other  things  being  equal,  different  liens  upon 
the  same  property  have  priority  according  to  the  time  of  their 
creation,  except  m  cases  of  bottomry  andf  respondentia. 

§  2898.  A  mortgage  given  for  the  price  of  real  property, 
at  the  time  of  its  conveyance,  has  priority  over  all  other  liens 
created  against  the  purchaser,  subject  to  the  operation  of  the 
recording  laws. 

§  2899.  Where  one  has  a  lien  upon  several  things,  and 
other  persons  have  subordinate  liens  upon,  or  interests  in,  some 
but  not  aU  of  the  same  things,  the  person  having  the  prior 
lien,  if  he  can  do  so  without  risk  of  loss  to  himself,  or  of  in- 
justice to  other  persons,  must  resort  to  the  property  in  the  fol- 
jowinjj:  order  on  the  demand  of  any  party  interested  : 

1.  To  the  things  upon  which  he  has  an  exclusive  lien ; 

2.  To  the  things  which  are  subject  to  the  fewest  subordinate 
liens ; 

3.  In  like  manner  inversely  to  the  number  of  subordinate 
liens  upon  the  same  thing ;  and, 

4.  When  several  things  are  within  one  of  the  foregoing 
elasses,  and  subject  to  the  same  number  of  liens^  resort  must 
oe  had,  — 
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(1.)  To  the  things  which  have  not  heen  transferred  since  the 
prior  lien  was  created ; 

(2.)  To  the  things  which  have  been  so  transferred  without 
a  valuable  consideration  ;  and, 

(3.)  To  the  things  which  have  been  so  transferred  for  a 
valuable  consideration  in  the  inverse  order  of  the  transfer. 


ARTICLE  V. 

SEDEliPTION    FROM   LIBN. 

Baonon  2908.  Right  to  ledeem. 

2904.  Rights  of  inferior  lienor. 

2905.  R^emption  from  lien,  how  made. 

§  2908.  Every  person,  having  an  interest  in  property  sab- 
ject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed. 

§  2904.  One  who  has  a  lien  inferior  to  another,  npon  the 
same  property,  has  a  right : 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner 
might,  from  the  superior  lien  ;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior  lien, 
when  necessary  for  the  protection  of  his  interests,  upon  satis- 
fying the  claim  secured  thereby. 

§  2906.  Redemption  from  a  lien  is  made  by  performing, 
or  offering  to  perform,  the  act  for  the  performance  of  which  it 
is  a  security,  and  paying,  or  offering  to  pay,  the  damages,  if 
any,  to  which  the  holder  of  the  lien  is  entitled  for  delay. 


ARTICLE  VI. 

EXTINCTION   OF   LIENS. 

BscnoN  2909.  Lien  deemed  accessory  to  the  act  whose  performance  it  so 
cures. 

2910.  Extinction  by  sale  or  conversion. 

2911.  Lien  extinguished  by  lapse  of  time  under  Statnte  of  Liml 

tations. 

2912.  Apportionment  of  lien. 

2913.  When  restoration  extinguishes  lien. 
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§  2909«  A  lien  is  to  be  deemed  accessory  to  the  act  for 
the  performance  of  which  it  is  a  security,  whether  any  person 
is  bound  tor  such  performance  or  not,  and  is  extinguishable  in 
like  manner  with  any  other  accessory  obligation. 

§  2910.  The  sale  of  any  property  on  which  there  is  a  lien, 
in  satisfaction  of  the  claim  secured  thereby,  or  in  case  of  per- 
sonal property,  its  wrongful  conversion  by  the  person  holding 
the  lien,  extinguishes  the  lien  thereon. 

§  2911.  A  lien  is  extinguished  by  the  lapse  of  the  time 
within  which,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, an  action  can  be  brought  upon  the  principal  obliga- 
tion.    [§§  335-347.] 

§  2912.  The  partial  performance  of  an  act  secured  by  < 
lien  does  not  extinguish  the  lien  upon  any  part  of  the  propenj 
subject  thereto,  even  if  it  is  divisible. 

§  2913.  The  voluntary  restoration  of  property  to  its  owner 
by  the  holder  of  a  lien  thereon,  dependent  upon  possession,  ex- 
tinguishes the  lien  as  to  such  propertj'-,  unless  otherwise  agreed 
by  the  parties,  and  extinguishes  it,  notwithstanding  any  such 
agreement,  as  to  creditors  of  the  owner  and  persons  subse- 
quently acquiring  a  title  to  the  property,  or  a  lien  thereon, 
in  good  faith,  and  for  a  good  consideration.  [In  effect  July 
I,  1874.] 


CHAPTER  II. 
MORTGAGE. 

AaxICLE     I.  MORTOAOES  IN  GENERAL,  §§  2920-2942. 

II.  Mortgages  of  Real  Propertt,  §§  2947-2952. 
III.  Mortgages  of  Personal  Property,  §§  29d6-2971. 


ARTICLE  I. 

SionON  2920.  Mortgage,  what. 

2921.  Property  adversely  held  may  be  mortgaged. 

2922.  To  be  in  writing. 

2923.  Lien  of  a  mortgage,  when  special. 
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Jlliiiltfn  2984.  TisoBler  ol  interest,  when  deemed  a  mertg&g*. 

2025.  Trangfer  made  subject  to  defeasance  inajr  be  proved. 

2926.  Mortgage  on  what  a  lien. 

2927.  Mortgage  does  not  entitle  mortgagee  to  possession. 
■     2928.  Mortgage  not  a  personal  obligation. 

2929.  Waste. 

2980. .  Subflequentlj  acquired  title  enures  to  mortgagee. 

2931.  Foreclosure. 

2982.  Power  of  sale 

2933.  Power  of  attorney  to  execute. 

2934.  Recording  assignment  of  mortgage. 

2935.  Aecording  assignment  of  mortgage  not  notice  to  mortgagor 

2936.  Mortgage  passes  bj  assignment  of  debt. 

2937.  Time  allowed  for  filing  mortgage  for  record.    (Repealed.) 
2988.  Mortage,  how  discha»ed. 

2939.  Same. 

2940.  Same. 

2911.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 
29^.  Provinons  of  wis  chapter  do  not  affect  bottomry  or  re- 
spondentia. 

§  2920.  Mortgage  is  a  contract  by  which  specific  property 
ift  nypothecated  for  the  performance  of  an  act/  without  the 
necessity  of  a  ehange  of  possession. 

§  2921.  A  mortgage  may  be  created  npoa  property  held 
adversely  to  the  mortgagor. 

§  2922.  A  mortgage  can  be  (heated,  renewed,  or  extended, 
only  by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property. 

§  2923.  The  lien  of  a  mortgage  is  special,  unless  other* 
wise  expressly  Agreed,  and  is  independent  of  possession. 

§  2924.  Every  transfer  of  an  interest  in  property,  other 
than  in  trust,  made  only  as  a  security  for  the  pci-formance  of 
another  act,  is  to  be  deemed  a  mortgage,  except  when  in  the 
case  of  personal  property  it  is  accompanied  by  actual  change 
pf  possession,  in  which  case  it  is  deemed  a  pledge.  [In  effect 
July  1,  1874.] 

§  2925.  The  fact  that  a  transfer  was  made  subject  to  de- 
feasance on  a  condition,  may,  for  the  purpose  of  showing  such 
transfer  to  be  a  mortgage,  be  proved  (except  as  against  a  sub- 
sequent purchaser  or  incumbrancer  for  value  and  without 
notice),  tnough  the  fact  does  not  appear  by  the  terms  of  the 
matrnment. 
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§  2926.  A  mortgnge  is  a  lien  upon  eyerything  that  wonll 
pass  by  a  grant  of  the  property. 

§2927.  A  mortgage  does  not  entitle  the  mortgagee  to  the 
possession  of  the  property,  unless  authorized  by  the  express 
terms  of  the  mortgage;  but  after  the  execution  of  the  mort- 
gage the  mortgagor  may  agree  to  such  change  of  possession 
without  a  new  consideration. 

§  2928.  A  mortgage  does  not  bind  the  mor*gagor  person- 
ally to  perform  the  act  for  the  performance  of  which  it  is  a 
security,  unless  there  is  an  express  coyenant  therein  to  that 
effect. 

§  2929.  No  person  whose  interest  is  subject  to  the  lien  of 
a  mortgage  may  do  any  act  which  will  substantially  impair 
the  mortgagee's  security. 

§  2930.  Title  acquired  by  the  mortgagor  subsequent  to 
the  execution  of  the  mortgage  enures  to  the  mortgagee  as  se- 
curity for  the  debt,  in  like  manner  as  if  acquired  before  the 
execution.     [In  effect  July  1,  1874.] 

§  2931.  A  mortgagee  may  foreclose  the  right  of  redemp 
tion  of  the  mortgagor  in  the  manner  prescribed  by  the  Coae 
of  Civil  Procedure. 

Code  Cir.    Proc.  §§  392,  664,  726-728,  744. 

§  2932.  A  power  of  sale  may  be  conferred  by  a  mortgage 
upon  the  moitgagee  or  any  other  person,  to  be  exercised  after 
a  breach  of  the  obligation  for  which  the  mortgage  is  a  se 
curity. 

§  2933.  A  power  of  attorney  to  execute  a  mortgage  must 
be  in  writing,  subscribed,  acknowledged,  or  proved,  certified, 
and  recorded  in  like  manner  as  powers  of  attorney  for  grants 
of  real  property. 

§  2934.  An  aissignment  of  a  mortgage  may  be  recorded  in 
(ike  manuer  as  a  mortgage,  and  such  record  operates  as  notice 
>/0  all  persons  subsequently  deriving  title  to  the  mortgage 
from  the  assignor.     [In  effect  July  1,  1874.] 

§  2935.  When  the  mortgage  is  executed  as  security  fo 
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money  dae,  or  to  become  due,  on  a  promissory  note,  bond,  or 
other  instrument,  designated  in  the  mortgage,  the  record  of 
the  assignment  of  the  mortgage  is  not,  of  itself,  notice  to  a 
mortgagor,  his  heirs,  or  personal  representatives,  so  as  to  in- 
validate any  payment  made  by  them,  or  either  of  them,  to  the 
person  holding  such  note,  bond,  or  other  instrument.  [In 
effect  July  1,1874.] 

§  2936.  The  assignment  of  a  debt  secured  by  mortgage 
carries  with  it  the  security. 

§  2937  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  2938.  A  recorded  mortgage  may  be  discharged  by  an 
entry  in  the  margin  of  the  record  thereof,  signed  by  the  mort- 
gagee, or  his  personal  representative  or  assignee,  acknowledg- 
ing the  satisfaction  of  the  mortgage  in  the  presence  of  the  re- 
corder, who  must  certify  the  acknowledgment  in  form  sub- 
stantially as  follows :  "  Signed  and  acknowledged  before  me, 

this day  of ,  in  the  year  — -. 

A  B,  Recorder." 

§  2939.  A  recorded  mortgage,  if  not  discharged  as  pro- 
vided in  the  preceding  section,  must  be  discharged  upon  the 
record  by  the  officer  having  custody  thereof,  on  the  presentat^ion 
to  him  of  a  certificate  signed  by  the  mortgagee,  his  personal  rep- 
resentatives, or  assigns,  acknowledged  or  proved  and  certified 
as  prescribed  by  the  Chapter  on  Recording  Transfei-s,  stating 
that  the  mortgage  has  been  paid,  satisfied,  or  discharged. 

§  2940.  A  certificate  of  the  discharge  of  a  mortgage,  and 
the  proof  or  acknowledgment  thereof,  must  be  recorded  at 
lengui,  and  a  reference  made  in  the  record  to  the  book  and 
page  where  the  mortgage  is  recorded,  and  in  the  minute  of  the 
discharge  made  upon  the  record  of  the  mortgage  to  the  book 
and  page  where  the  discharge  is  recorded. 

§  2941.  When  any  mortgage  has  been  satisfied,  the  mort*  ' 
gagee  or  his  assignee  must  immediately,  on  demand  of  the 
mortgagor,  execute,  acknowledge,  and  deliver  to  him  a  certifi 
cate  of  the  discharge  thereof,  so  as  to  entitle  it  to  be  recorded, 
or  he  must  enter  satisfaction,  or  cause  satisfaction  of  such 
mortgage  to  be  entered  of  record ;  and  any  mortgagee,  or 
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assignee  of  such  mortgage,  who  refuses  to  execute,  acknowl* 
edge,  and  deliver  to  the  mortgagor  the  certificate  of  discharge, 
or  to  enter  satisfaction  or  cause  satisfaction  of  the  mortgage 
to  be  entered,  as  provided  in  this  chapter,  is  liable  to  the  mort- 
gagor, or  his  grantee  or  heirs,  for  ail  damages  which  he  or 
they  ma}'  sustain  by  reason  of  such  refusal,  and  shall  also  for- 
feit to  him  or  them  the  sum  of  one  hundred  dollars.  [In  effect 
April  15,  1880.] 

§  2942.  Contracts  of  bottomry  or  respondentia,  although 
in  the  nature  of  mortgages,  are  not  affected  by  any  of  the  pro- 
visions of  this  chapter. 

ARTICLE  n. 

HORTGAGl:   OF  HEAL  PSOPEBTT. 

8icno]r2947.  What  iwl  property  may  be  mortgaged. 

2948.  Vorm.  of  mortgage. 

2949.  What  must  be  recorded  as  a  mortgage.    (Repealed.) 

2950.  Defeasance,  to  affect  giant  absolute  on.  its  face,  must  b« 

recorded. 

2951.  By  whom  paid  after  property  passes  by  succession  or  wiU 

(Repealed.) 

2952.  May  be  recorded. 

§*  2947.  Any  interest  in  real  pmperty  which  is  capable  of 
being  transferred  may  be  mortgaged. 

§  2948.  A  mortgage  of  real  property  may  be  made  in 
substantially  the  following  form : 

"  This  mortgage,  made  the day  of ,  in  the  year ,  by 

A  B,  of ,  mortgagor,  to  C  D,  of ,  mortgagee,  witnesseth ; 

**  That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe 

the  property],  as  securitv  for  the  pa^'ment  to  him  of dollam, 

on  {or  before]  the day  of ,  m  the  year ,  with  interest 

thereon  [or  as  security  for  the  payment  of  an  obligation,  descii)>* 
mgit,  &C.J.  AB.'^ 

§  2949  of  said  Code  ib  repealed.    [In  efiM  July  1>  1874.] 

§  2950.  When  a  grant  of  real  property  purports  to  be  an 
absolute  conyeyance,  but  is  intended  to  be  aefeasible  on  the 
performance  of  certain  conditions,  sach  grant  is  not  defeated 
or  affected  as  against  any  person  other  than  the  grantee  or  his 
Ueirs  or  deyisees^  or  persons  haying  actual  notice,  unless    ~ 
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rnstrament  of  defeasance,  duly  executed  and  acknowledjred, 
shall  have  been  recorded  in  the  office  of  the  county  recorder 
of  the  cpunty  where  the  property  is  situated. 

§  2951  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  2962.  Mortgages  of  real  property  may  be  acknowledged 
or  proved,  certified  and  recorded,  in  like  mftnner  and  with  like 
effect  as  grants  thereof.     [In  effect  July  1,  1874.] 

46  Cal.  607.    Fees  for  Acknowledgment  and  Kecording.    Pol.  Cc40, 
S§  798,  4285, 4215. 


ARTICLE  IIL 

KOBTOAGB  OF  PSRSOlfAL  PSOPBRTT. 

BaonoH  2955.  What  persons!  property  may  be  mort<ga{^d. 

2956.  Form  of  personal  mortgage^ 

2957.  When  Toid  as  to  third  persons. 

2958.  Mortgage  of  ships,  when  void  as  to  third  persons. 

2959.  Where  recorded. 

2960.  Property  in  taransK,  winre  to- be  recorded. 

2961.  Property  of  a  common  carrier,  where  to  be  recorded. 

2962.  Recorded  in  different  places. 

2963.  Personal  mortgage  may  be  recorded. 

2964.  GerMfied  copies  may  be  recorded,  when. 

2965.  Property  exempt  from  •effect  ol  mortgage,  when. 

2966.  May  be  taken  by  mortgagee  as  a  pledge,  when. 

2967.  How  foreclosed. 

2968.  Mortgage  property  may  be  leried  upon. 

2969.  Limitations  on  right  of  leTy. 

2970.  Distribution  of  proceeds  of  sale  under  process. 

2971.  Sections  not  applicable  to  qiortgage  of  certain  ships. 
2872.  Lien  of  a  mortgage  on  growing  ci^p. 

§  2956.  Mortgages  may  he  made  npon  :  First,  locomo- 
tives, engmes,  and  other  rolling-stock  of  a  railroad ;  second, 
Bteamhoat  machinery,  the  machinery  nsed  by  machinists, 
fonndry-men,  and  mechanics ;  third,  steam-engines  and  boil- 
ers; fonrth,  mining  machinery;  fifth,  printing  presses  and 
material ;  sixth,  professional  libraries ;  seventh,  instruments 
of  a  surveyor,  physician,  or  dentist ;  eighth,  upholstery  and 
furniture  used  m  hotels,  lodging  or  boarding-houses,  when 
mortgaged  to  secure  the  purchase  money  of  the  articles  mort- 
gaged; ninth,  growing  crops;  tenth,  vessels  of  more  than  five 
tons  burden ;  eleventh,  instruments,  negatives,  furniture,  and 
'fixtures  of  a  photograph  gallery;  twelfth,  the  machinery, 
casks,  pipes,  tubes,  and  utensils  used  in  the  manufacture  of 
wine,  fruit  brandy,  and  fruit  syrup  or  sugar.  [In  eflfect  Mav 
31.  187«.1 
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§  2966.  A  mortgage  of  personal  property  may  be  made  in 
substantially  the  following  form : 

**  This  mortgage,  made  the day  of ,  in  the  year  — , 

by  A  B,  of  ,  by  occupation  a ,  mortgagor,  to  C  D,  oi 

,  by  occupation  a ,  mortgagee,  witnesseth : 

*'That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe 

the  property],  as  security  for  the  pa^rment  to  him  of dollars, 

on  [or  before]  the day  of ,  in  the  year ,  with  interest 

thereon  [or,  as  security  for  the  payment  of  a  note  or  obligation, 
describing  it,  &c.].  A  B." 

§  2957.  A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  and  subsequent  purchasers 
and  incumbrancers  of  the  property  in  good  faith  and  for 
value,  unless : 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors ; 

2.  It  is  acknowledged  or  proved,  certified  and  recorded,  in 
like  manner  as  grants  of  real  property. 

§  2958.  A  mortgage  of  any  vessel  or  part  of  any  vessel 
under  the  fiag  of  the  United  States  is  void  as  against  any 
person  (other  than  the  mortgagor,  his  heirs,  and  devisee,  and 
persons  having  actual  notice  thereof),  unless  the  mortgage  is 
recorded  in  the  office  of  the  collector  of  customs  where  such 
vessel  is  registered  or  enrolled. 

§  2959.  A  mortgage  of  ]>ersonal  property  must  be  re- 
corded in  the  office  of  the  county  recorder  of  the  county  in 
which  the  mortgagor  resides,  and  also  of  the  county  in  which 
the  property  mortgaged  is  situated,  or  to  which  it  may  be 
removed. 

Pol.  Ckxle,  §  4236. 

§  2960.  For  the  purposes  of  this  article,  property  in  tran- 
sit from  the  possession  of  the  mortgagee  to  the  county  of  the 
residence  of  the  mortgagor,  or  to  a  location  for  use,  is,  during 
a  reasonable  time  for  such  transportation,  to  be  taken  as  sit- 
uated in  the  county  in  which  the  mortgagor  resides,  or  where 
it  is  intended  to  be  used. 

§  2961.  For  a  like  purpose,  personal  property  used  in 
conducting  the  business  of  a  common  carrier  is  to  be  taken  af 
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9itii^ted  in.the  cponty  in  which  the  priudpal  pffice  or  place  of 
"  buianess  of  the  carrier  is  located. 

§  2962.  A  single  mortgage  of  personal  property,  embrac- 
ing several  things  of  snch  character  or  so  situated  that  by  the 

.  provisions  of  this  article  sef)arate  mortgages  upon  them  would 
DO  required  tb.'be  recorded  in-difierent  places,  is  only  Valid  in 

;  respect  to  the  things  as  to  which  it  is  duly  recorded. 

§  2963.  Except  as  it  is  otherwise  in  this  article  provided, 

tnortgages  of  personal  property  may  be  acknowledged,  or 

*  proved  and  certified,  recorded  in  like  manner  and  with  like 

'  effect  as  grants  of  real  property ;  but  they  must  be  recorded 

in  books  kept  for  personal  mortgages  exclusively. 

§  2964.  A  certified  copy  of  a  mortgage  of  personal  prop- 
erty once  recorded  may  be  recorded  in  any  other  county,  And 
when  so  recorded  the  record  thereof  has  the  same  force  and 
effect  as  though  it  was  of  the  original  mortgage. 

§  2965.  When  personal  property  mortgaged  is  thereafter 
by  the  mortgagor  removed  from  the  county  in  which  it  is  sit- 
uated, it  is,  except  as  between  the  parties  to  the  mortgage,  ex- 
;  ^empted  from  the  operation  thereof,  unless  either : 
"^  1.  The  mortgagee,  within  thirtv  days  after  such  removal, 
causes  the  mortgage  to  be  recorded  in  the  county  to  which  the 
property  has  been  removed ;  or, 

2.  The  mortgagee,  within  thirty  days  after  such  removal, 
takes  possession  of  the  property,  as  prescribed  in  the  next 
section. 

§  2966.  If  the  mortgagor  voluntarily  removes  or  permits 
the  removal  of  the  mortgaged  property  from  the  county  in 
which  it  was  situated  at  the  time  it  was  mortgaged,  the  mort- 
gagee may  take  possession  and  dispose  of  the  property  as  a 
pledge  for  the  payment  of  the  debt,  though  the  debt  is  not 
due. 

§  296 7«  A  mortgagee  of  personal  property,  when  the  debt 
to  secure  which  the  mortgage  was  executed  become?  due,  may 
foreclose  the  mortgagor's  right  of  redemption  by  a  Sale  of  the 

Eropertv,  made  in  the  manner  and  upon  the  notice  prescribed 
V  the  iitle  on  Pledge,  or  by  proceedings  under  tlie  Code  of 
cUvil  Procedure.     [§§  726-728.J 

26 
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§  2968.  Personal  property  morl^ged  may  be  taken  un- 
der attachment  or  execution  issued  at  the  suit  of  a  creditor  of 
the  mortgagor. 

§  2969.  Before  the  property  is  so  taken,  the  officer  must 
pay  or  tender  to  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest,  or  must  deposit  the  amount  thereof  with 
the  county  clerk  or  treasurer,  payable  to  the  order  of  the 
mortgagee. 

§  2970.  When  the  property  thus  taken  is  sold  under  pro- 
cess, the  officer  must  apply  the  proceeds  of  the  sale  as  follows : 

1 .  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with 
interest  from  the  date  of  such  payment ;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of 
sales  under  execution  are  applied  in  other  cases. 

§  2971.  Sections  2957,  2959,  2960,  2961,  2962,  2963,  2964, 
2965,  and  2966  do  not  apply  to  any  moitgage  of  a  ship  or  part 
of  a  ship  under  the  flag  of  the  United  States. 

§  2972.  The  lien  of  a  mortgage  on  a  growing  crop  continues 
on  the  crop  after  severance,  whether  remaining  in  its  original 
state  or  converted  into  another  product,  so  long  as  the  same 
remains  on  the  land  of  mortgagor.     [In  effect  April  1,  1878.] 


CHAPTER  IIL 

PLEDGE. 

8ionoH  2986.  Pledge,  what. 

2987.  When  contract  is  to  be  deemed  a  pledge 

2988.  Delivery  essential  to  validity  of  pledge. 

2989.  Increase  of  thing. 

2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

2991.  Beal  owner  cannot  defeat  pledge  of  property  transfened  U 

apparent  owner  for  the  purpose  of  pledge. 

2992.  Pledge  lender,  what. 
2998.  Fledge  holder,  what. 

2994.  When  pledge  lender  may  withdraw  property  pledged. 

2995.  Obligations  of  pledge  holder. 

2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

2998.  Gratuitous  pledge  nolder. 

2809.  Debtor's  misrepresentatiod  of  value  of  pled(» 
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glonOH  9000.  When  pledgee  may  sell. 

9001.  When  pledgee  must  demand  performance. 
S002.  Notice  of  sale  to  pledgor. 

8003.  Wairer  of  notice  of  sale. 

8004.  Waiyer  of  demand. 

8005.  Sale  must  be  by  auction. 

8006.  Pledgee's  sale  of  securities. 

8007.  Sale  on  the  demand  of  the  pledgor. 

8008.  Surplus  to  be  paid  to  pledgor. 

8009.  Same. 

8010.  Fledgee^s  purchase  of  property  pledged. 

8011.  Pledgee  may  foreclose  right  of  redemption. 

§  2986.  Pledge  is  a  deposit  of  personal  property  by  way 
of  security  for  the  performance  of  another  act. 

§  2987.  Every  contract  by  which  the  possession  of  peiv 
sonal  property  is  transferred,  as  security  only,  is  -to  be  deemed 
a  pledge. 

§  2988.  The  lien  of  a  pledge  is  dependent  on  possession, 
ud  no  pledge  is  valid  until  the  property  pledged  is  delivered 
to  the  pledgee,  or  to  a  pledge  holder,  as  hereuter  prescribed. 

§  2989.  The  increase  of  property  pledged  is  pledged  with 
the  property. 

§  2990.  One  who  has  a  lien  upon  property  may  pledge  it 
to  the  extent  of  his  lien. 

§  2991.  One  who  has  allowed  another  to  assume  the  ap- 
parent ownership  of  property  for  the  purpose  of  making  any 
transfer  of  it,  cannot  set  up  his  own  title  to  defeat  a  pledge  of 
the  property,  made  by  the  other  to  a  pledgee  who  received 
the  property  in  good  faith,  in  the  ordinary  course  of  business, 
and  for  value. 

§  2992.  Property  may  be  pledged  as  security  for  the  obli- 
gation of  another  person  than  the  owner,  and  in  'so  doing  the 
owner  has  all  the  rights  of  a  pledgor  for  himself,  except  as 
hereinafter  stated. 

§  2993.  A  pledgor  and  pledgee  may  agree  upon  a  third 
person  with  whom  to  deposit  the  property  pledged,  who,  if  he 
accepts  the  deposit,  is  called  a  pledge  holder.* 

§  2994.  One  who  pledges  property  as  security  for  the  ob- 
ligation of  another,  cannot  withdraw  the  property  pledged 
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otherwise  than  as  a  pledgor  for  himself  might,  and  i^uheoce* 
oeives  from  the  debtor  a  consideraKon  for  the  ple^e  he  can- 
not withdraw  it  without  bis  consent. 

§  2995.  A  pledge  holder  for  reward  cannot  exonerate 
himself  from  his  undertaking ;  and  a  gratnitons  pledge  holdei 
can  do  so  only  by  giving  reasonable  notice  to  the  pledgor  and 
pledgee  to  appoint  a  new  pledge  holder,  and  in  oase  of  their 
ikilare  to  agree^  by -depositing  the  property  ptedged  with  some 
impartial  person,  who  will  then  be  entitled  to  a  reasonable 
compeiumtioa  for  his  -care  of  Uie  same. 

§  2996.  A  pledge  holder  must  enforce  all  the  rights  of  the 
pledgee,  unless  authorized  by  him  to  waive  them. 

§  2997.  A  pledgee,  or  a  pledge  holder  for  reward,  asBiuses 
the  duties  and  liabilities  of  a  depositary  for  reward. 

§  2998.  A  gratuitous  pledge  holder,  assumes  th*  dntieB 
and  liabilities  of  a  gratuitous  depositary. 

'  §  2999.  Wherto  adebtor  has' obtained  credit,  oraB- exten- 
sion of  time,  by  a  fraudulent  misrepresentation  of  ^etYnlaeiof 
property  pledged  by  or  for  him,  the  creditor  may  demand  a 
further  pledge  to  oc^respond  with  the  value  represeat^  ;}and 
in  defamt  thereof  may  recover  his  debt  immediately,  tboiigh 
it  be  not  actually  due. 

§  3000.  When  performance  of  the  act  for  which  a  ple^e 
is  given  is  due,  in  whole  or  in  part,  the  pledgee  may  ertlect 
what  is  due  to  him  by  a  sale  or  property  ]:dedgedy  subject  to 
the  rules  and  exceptions  hereinafter  prescribed. 

§  3001.  Before  property  pledged  can  be  sold,  and  after  per- 
formance of  the  act  for  which  it  is  security  is  due,  the  pledgee 
must  demand  performance  thereof  from  the  debtor,  if  the 
debtor  can  be  found.    [In  effect  July  1,  1874.] 

§  3002.  A  pledgee  must  give  actual  notice  to  the  pledgor 
of  the  time  and  place  at  which  the  {H'operty  pledged  wiH  be 
sold,  at  such  a  reasonable  time  before,  the. sale  ai  will  enable 
the  pledgor  to  attend.  * 

§  3003.  Notice  of  sale  may  be  waived  by  a  pledgor  at  any 
time ;  but  is  not  waived  by  a  mere  waiver  of  .demand  of-|wi^ 
formance. 
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§  3004.  A  debtor  or  pledgor  waives  a  demand  of  perform- 
ance as  a  condition  precedent. to  a  sale  of  the  property  pledged, 
by  a  positive  refusal  to  perform,  after  performance  is  dne ;  but 
cannot  waive  it  in  any  other  manner  £xcept  by  contract. 

§  3005.  The  sale  by  a  pledgee,  of  property  pledged,  ptuBt  .> 
be  made  by  public  auction,]^  the  manner  and  upon  the. notice 
to  the  public  usual  at  the  plana,  of  £ale,  in  respect  to  auction 
sales  of  similar  propei-ty ;  and  must  be  for  the  highesft-obtain- 
able  price. 

§  3006.  A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him,  except  the  oUigations  of  governments,  states, 
or  corporations;  but  he  may  ^collect  the«ame  wh^  duok 

§3007.  Whenever  property  pledged  can  b«' sold  for  a 
price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 
may  require  it  to  be  sold,  and  its  proceeds  to  b^  apj^lied  .to 
sudi-satisf action,  when.  due. 

§  ^3008^  After  a  pledgee  has  lawfully  sold  property  pledged,., 
or  otherwise  collected  its  proceeds,  he  may  aeduct  therefrom 
the  amount  due  under  the  principal  obligation,  and  the  neces- 
sary expenses  of  sale  and  collection,  and  must  pay  the  surplosi 
to  the  pledgor,  on  demand. 

f.3009u.When  property  pledged  is, sold  by  t>rder  of  the 
pledgor  before  the  cmim  of  the  pledgee  is  due,  the  latter  may . 
retain  out  of  the  proceeds. all  that  caa  ppssibly.  become  due', 
under  his  claim  until < it  becomes  due..     [Xn.eltect . July  1^ 
1874.] 

§  '30101  A' pledgee,  or 'pledge  holder,  cannot  purchase  than 
property  pledged,  except  by  direct  dealing;  with  the  pledgor^ 

§  SOU.  Instead  of  ^seUinff  property  pledged,  as  hereinbe- 
fore provided,  a  pledgee  may  loredosethe  ri^  of  redcmptioa. 
by  a  judical  sale,  under  the  direction  of  a  competent  court ; 
and  in.  that  case  .may  be  authorized  by. the.  court  to  pfuchase 
at  the  sale. 

Pftwnlrrokfln.    PmuOi  dodo,  Sf  JB88-ai8i. 
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CHAPTER  IV. 
BOTTOMRY. 

BaonoK  8017.  Bottomry,  what 

8018.  Owner  of  ship  may  hypothecate. 

8019.  When  master  may  hypothecate  ship. 

8020.  Same. 

8021.  When  master  may  hypothecate  £reig^t  money. 

8022.  Bate  of  interest. 

8028.  Bights  of  lender,  when  no  necessity  for  bottOBuy  ci* 

bted. 
8024.  Stipulation  for  personal  liability  roid. 
8026.  When  money  loaned  is  to  be  repaid. 

8026.  When  bottomry  loan  becomes  due. 

8027.  Bottomry  lien,  how  lost. 

8028.  Preference  of  oottomry  lien  oyer  other  lims. 

8029.  Priority  of  bottomry  liens. 

§  8017.  Bottomry  is  a  contract  by  which  a  ship  or  its 
freightage  is  hypothecated  as  security  for  a  loan,  which  is  to  be 
repaid  only  in  case  the  ship  survives  a  particular  risk,  voyage, 
or  period. 

§  3018.  The  owner  of  a  ship  may  hypothecate  it  or  its 
freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at 
any  time  and  place. 

§•3019.  The  master  of  a  ship  may  hypothecate  it  upon 
bottomry  only  for  the  purpose  of  procunng  repairs  or  sup- 
plies which  are  necessary  for  accomplishing  the  objects  of  the 
Toyage,  or  for  securing  the  safety  oi  the  ship. 

§  3020.  The  master  of  a  ship  can  hypothecate  it  upon 
bottomry  only  when  he  cannot  otherwise  relieve  the  neces- 
sities or  the  ship,  and  is  unable  to  reach  adequate  funds  of 
the  owner,  or  to  obtain  any  upon  the  personal  credit  of  the 
owner,  and  when  previous  communication  with  him  is  pre- 
cluded by  the  urgent  necessity  of  the  case. 

§  3021.  The  master  of  a  ship  may  hypothecate  freightage 
upon  bottomry,  under  the  same  circumstances  as  those  which 
authorize  an  hypothecation  of  the  ship  by  him. 

§  3022.  Upon  a  contract  of  bottomry,  the  parties  may 
lawfully  stipulate  for  a  rate  of  interest  higher  than  that  at 
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lowed  by  the  law  upon  other  contracts.  But  a  competent 
sonrt  may  reduce  the  rate  stipulated  when  it  appears  unjusti- 
fiable and  exorbitant. 

§  3023.  A  lender  upon  a  contract  of  bottomry,  made  by 
the  master  of  a  ship,  as  such,  may  enforce  the  contract, 
though  the  circumstances  necessary  to  authorize  the  master  to 
hypothecate  the  ship  did  not  in  fact  exist,  if,  after  due  dili- 
gence and  inquiry,  the  lender  had  reasonable  grounds  to  be- 
lieve, and  did  in  good  faith  belieye,  in  the  existence  of  such 
circumstances. 

§  3024.  A  stipulation  in  a  contract  of  bottomry,  imposing 
an^  liability  for  the  loan  independent  of  the  maritime  risks,  is 

YOld. 

§  3025.  In  case  of  a  total  loss  of  the  thing  hypothecated, 
from  a  risk  to  which  the  loan  was  subject,  the  lender  upon 
bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he 
can  recover  only  to  the  extent  of  the  net  value  to  the  owner 
of  the  part  saved. 

§  3026.  Unless  it  is  otherwise  expressly  agreed,  a  bot- 
tomry loan  becomes  due  immediately  upon  the  termination 
of  the  risk,  although  a  term  of  credit  is  specified  in  the  con- 
tract. 

§  3027.  A  bottomry  lien  is  independent  of  possession, 
and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

§  3028.  A  bottomry  lien,  if  created  out  of  a  real  or  ap- 
parent necessity,  in  good  faith,  is  preferred  to  every  other  lien 
or  daim  upon  the  same  thing,  excepting  only  a  lien  for  sea- 
men's wages,  a  subseauent  lien  of  material  men  for  supplies 
or  repairs  indispensable  to  the  safety  of  the  ship,  and  a  sub- 
■equent  lien  for  salvage. 

§  3029.  Of  two  or  more  bottomry  liens  on  the  same  sub- 
ject, the  latter  in  date  has  preference,  if  created  oat  of  neces- 
fity. 
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CHAPTER'  V. 

BBSPONDBNTIA. 

SlOTlOH  8086.  Respondentia,  what. 

8087.  Respondentia  by  ownor. 

8088.  Respondentia  bj^master. 

8039.  Rate  of  intftrest. 

8040.  Obligations  of  ship  owner. 

§  8036.  Bespondentia  is  a  cootract  by  which  a  cai^,  or 
voine  part  thereof,  is  hypothecated  as  secniity  for  a  loan,  the 
repaylneut  of  which  is  dependent  on  mantiine  risks. 

§  8087.  The  owner  of  cargo  may  hypothecate  it  npbii 
respondentia,  at  any  time  and  place,  and  for  any  lawful  pur- 
pose. 

§  8038.  The  master  of  a  ship  may  hypothecate  its  cargo  ' 
upon  respondentia  only  in  a  case  in  which  he. would  be  au- 
thorized to  hypothecate  the  ship  and  freightage,  but  is  unable 
to  borrow  suindent  money  thereon  for  repairs  or  supplies 
which  are  necessary  for  the  successful  accomplishment  of  the 
voyage;  and  he  cannot  4o  so,  even  in  such  case,  if  there  is  no ' 
reasonable  prospect  of  benel&ting  the  cargo  thereby. 

§3039.  The  provisions .  of .  sections  3022  to  3029  apply 
equally  to  loans  on  respondentia. 

§,  8040.  Th^  owner  of  a  ship  is  bound  to  repay  to  the 
Dwn^r  of  its  cargo  all  which  tie  latter  is  compelled  to' pay, 
under  a  contract  of  resjpoudentia  made  by  the  maSteif,  inbifder 
to  discharge  its'  Hen. 


CHAPTER  VI. 
OTHEB;  LIENS. 

SxoTiOH  8046.  Lien  of  seller  of  real  property. 

8047.  When  transfer  of  contract  waivee  lien. 

8048.  Extent  of  seller's  Uen. 

8049.  Lien  of  seller  of  personal  property. 
8060.  Purchaser's  lien  on  real  property. 
8051.  Lien  for  services. 
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SiOnoK  3052.  Liens  on  penonal  proper^. 
£053.  lien  of  factor. 
3054.  Banker's  lien. 

8055.  Shipmaster's  lien. 

8056.  Seamen's  lien. 

8057.  O&cer's  lien. 

3058.  Judgment  lien. 

3059.  Mechanic's  lien. 

3060.  Lien  on  ships. 

'  '       '  .  ^ 

§  3046!  One  who  sells  real  property  has  a  vendor's  lien 
thereon,  independent  of  possession,  for  so  much  of  the  pri(;(d  ' 
as  remains  unpaid  and  unsecured  otherwise  than  hj  the  per- 
sonal obligation  of  the  buyer. 

§  '3047.  Where  a  buye^*  of  real  property  gives  to  tlje* 
seller  a  written  contract 'for  payment  of  all  or  part  of  the  ' 
price,  an  absolute  transfer  of  such  contract 'by  th6  seller' 
waives  liis  lien  to  the  extent  of  the  sum  payable  under  the 
contract ;  but  a  trafisfer  of  sucli  contract  in  trust  to  pay  debts/ 
and  return  the  surplus,  is  not  a  waiver  of  the  lien. 

§'30^8/  The  liens  defined  in  sections  3046  and  3d5(r^are 
Yalid  against  every  one  claiming  under  the  debtor,  except  a" 
purchaser  or  incumbrancer  in  good  faith  and  for  value. 

j  3049.  One  who  sells  personal  piroperty  has  a  special 
lien  thereon,  dependent  on  possession,  for  its  price,  if  it  Is  in 
his  ^possession  when  the  price  becomes  payable,  and  may  en- 
force his  lien  in  like  manner  as  If  the  property  was  pledged  to' 
him  for  the  price. 

§  30S0.  One  who  pays  to  the  owner  any  patt  of  the  price 
of  r^al  property,  under  an  agreenient  for  the  sale  thereof;  has 
a  special  lien  upon  the  property,  independent  of  possession^ 
for  such  part  oi  the  aniount  paid  as  he  may  be  entitled  to  re- 
cover back,  in  case  of  a  failure  of  consideration. 

e  ■        -    J 

§'3051j  Every  person  who,  while  lawfully  in  possession  of 
an  article  of  personal  property,  renders  any  service  to 'the ' 
own.er  thereof  by  labor  or  skill  employed  for  the  protection. 
Improvement,  safe  keeping,  or  carriage  thereof,  has  a  'special 
liqn'thereop^  dependent  on  possession,  for  the  compensation, 
if.  any,  which  is  dtie  to  him  from  the  owner  for  such  service.' 
And  livery  or  boarding  or  feed  stable  proprietors  and  persons 
pasturing  horses  or  stock  have  a  lien  aependent  on  possession 
for  their  compensation  in  caring  for,  boarding,  feeding,  or  pas* 
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tnring  such  horses  or  stock.     [In  effect  May  28,  1 878.]     Ap- 
proved March  29,  1878. 

§  3052.  A  person  who  makes,  altera,  or  repairs  any  article 
of  personal  property,  at  the  request  of  the  owner,  or  legal  pos- 
sessor of  the  property,  has  a  lien  on  the  same  for  his  reasona- 
ble charges  for  work  done  and  materials  furnished,  and  may 
retain  possession  of  the  same  until  the  charges  are  paid.  If 
not  paid  within  two  months  after  the  work  is  done,  the  person 
may  proceed  to  sell  the  property  at  public  auction,  by  giving 
ten  days'  public  notice  of  the  sale  by  advertising  in  some  news- 
paper published  in  the  county  in  which  the  work  was  done ; 
or,  if  tnere  be  no  newspaper  published  in  the  county,  then  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public  places 
m  the  town  where  the  work  was  done,  for  ten  days  previous 
to  the  sale.  The  proceeds  of  the  sale  must  be  applied  to  the 
discharge  of  the  lien  and  the  cost  of  keeping  and  selling  the 
property ;  the  remainder,  if  any,  must  be  paid  over  to  the 
oMmer  thereof. 

§  3053.  A  factor  has  a  general  lien,  dependent  on  posses- 
sion, for  all  that  is  due  to  him  as  such,  upon  all  articles  of 
commercial  value  that  are  intrusted  to  him  by  the  same  prin- 
cipal. 

§  3054.  A  banker  has  a  general  lien,  dependent  on  posses- 
sion, upon  all  property  in  his  hands  belonging  to  a  customer, 
for  the  balance  due  to  him  from  such  customer  in  the  coarse 
of  the  business. 

§  3055.  The  master  of  a  ship  has  a  general  lien,  inde- 
pendent of  possession,  upon  the  ship  and  freightage,  for  ad- 
vances necessarily  made  or  liabilities  necessarily  incurred  by 
him  for  the  benefit  of  the  ship,  but  has  no  lien  for  his  wages. 

§.  3066*  The  mate  and  seamen  of  a  ship  have  a  general 
lien,  independent  of  possession,  upon  the  ship  and  freightage, 
for  their  wages,  which  is  superior  to  every  other  lien. 

§  3057.  An  officer  who  levies  an  attachment  or  execution 
upon  personal  property  acquires  a  special  lien,  dependent  on 
possession,  upon  such  property,  which  authorizes  him  to  hold 
It  until  the  process  is  discharged  or  satisfied,  or  a  judicial  sale 
of  the  property  is  had. 

Code  Cir.  Froc,  §§  642,  688. 
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§  3068.  The  lien  of  a  judgment  is  regulated  hy  the  Code 
of  Civil  Procedure. 
Code  Civ.  Proc.  §§  671,  674 

§  3059.  The  liens  of  mechanics,  for  materials  and  services 
upon  real  property,  are  regulated  hy  the  Code  of  Civil  Pro- 
cedure.    [§§  1183-1199.] 

§  3060.  Debts  amounting  to  at  least  fifty  dollars,  con< 
tracted  for  the  benefit  of  ships,  are  liens  in  the  cases  provided 
by  the  Code  of  Civil  Procedure.     [§  813.] 

lAea  of  Innkeepers  and  Boarding-house  Keepers,  see  §§1861-1868  of 
this  Code.    Liens  for  Wa^^es,  &c.,  Code  Civ.  Proc.  §§  1204-1206. 


CHAPTER  VII. 
STOPPAGE  IN  TRANSIT. 

Section  8076.  When  conBignor  may  stop  goods. 
8077.  What  is  insolvency  of  consignee 
3078.  Transit,  when  ended. 

8079.  Stoppage,  how  effected. 

8080.  Effect  of  stoppage. 

§  3076.  A  seller  or  consignor  of  property,  whose  claim 
for  its  price  or  proceeds  has  not  been  extinguished,  may,  upon 
the  insolvency  of  the  buyer  or  consignee  becoming  known  to 
him  after  parting  with  the  property,  stop  it  while  on  its 
transit  to  the  buyer  or  consignee,  and  resume  possession 
thereof. 

§  3077.  A  person  is  insolvent,  within  the  meaning  of  the 
last  section,  when  he  ceases  to  pay  his  debts  in  the  manner 
usnal  with  persons  of  his  business,  or  when  he  declares  his 
inability  or  unwillingness  to  do  so. 

§  3078.  The  transit  of  property  is  at  an  end  when,  it 
comes  into  the  possession  of  the  consignee,  or  into  that  of 
his  agent,  unless  such  agent  is  employed  merely  to  forward 
the  property  to  the  consignee. 

§  3079.  Stoppage  in  transit  can  be  effected  only  by  notice 
to  the  carrier  or  depositary  of  the  property,  or  by  takmg 
actual  possession  thereof. 

§  3080  Stoppage  in  transit  does  not,  of  itself,  rescind  a 
«ale,  but  is'  a  means  of  «nforcmg  the  Uen  of  the  seller. 


SfSOSB-^SOS?      NEGOTIABl»tt  INBTBUMBlTTfl.  4tit^* 


TITLE   XV. 

NEGOTIABLE  iNSTPiUMfiNTS.- 

Chaftkr  I.  Negotiable  Instbumeiits  ut  Generac,'  §§  30^ 
3165. 
II.  Bills  OF  Exchange,  |§  8171-3238. 
III.  Promissory  Notes,  §§  8244*3248.^- 
lY.  Checks,  §§  3254-3255. 

y.'  Bank   Notes   amd   GBRTi9iOATBa»^  ov-  DjSfoagtf 
§f  8201-^263. 


CHAPTER  L 
NBQOTIABIiB  INSTRUMENTS  IN  aSNBBAI', 

Abitiou  I.  General  Definitions,  §§  8086-3086. 
II.  Interpretation,  §$3099-8104. 
in.  Indorsement,  §§8108-8125. 
lY.  Presentment  for  Payment,  §§  8130-8187. 
Y,  Dishonor,  5§  8141-3151. 

YI.  excise  of  Presentment  and  Notice,  §^  cl55-^8t60L ' 
Vn.  EiHNcnoN,  §§  8164-8165. 


ARTICtE  I. 
general  definitions. 

SMAMI 8666.  To  whatittStramentB  this  title  isappUaaUe.' 

8087.  Negotiable  instrument,  -what. 

8088.  Must  be  for  unconditionaL  payment  of  money 
3089.  Payee. 

8000.  iQstrument  may  be  in  altematiy* 

8691.'  Datb,  <&c. 

8092.  Hay  contain  a  pledg«,  &c: 

3093.  What  it  mu8«  not  contain. 

3094.  Date. 

8095.  Different  classes  of  negotiable  iilsiTunielits.^ 

§  308tf.  T^i'e  provisions  of  this  title  ap»K  only.'to  irt^ 
tiable  instrument!^;  as  defihed  in  this  article. 

§  3087i  A  negotiable  infitrainent  is  a  'Wrifetoi  pKmi]fle>or 


request  for  the  paTinent  of  a  certain  sum  of  money  to  order 
or  Dearer,  in  conformity  to  the  provisions  of  this  article. 

§  3088.^  A  negotiable  instrament -most  <be<^ made,  payable 
in  money  only,  and  without  any  condition  not .  certain  of  ful- 
filment. 

§  3089.  The  perspn  to  whose  order  a  negotiable  instra- 
ment  is  made  payable  must  be  ascertainable  at  the  time  the 
instrument  is  made. 

'  $>3090.'  A  negotiable  instmment  may. give  to -.th^  .payee 
an  option  between  the  payment  of  the  sum  specified  therein 
.and  the  performance  of  another  act ;  but  as  to  the  latter,  the 
instrument  is  not  within  the  proyisi<His  of  this  title. 

•  §  '3091.  A  negotiable  instrument  may  be  withcnr  without 
date,  and  with  or  without  designation  o|  the  tjme  or  plaoeeof 
payment. 

§  3092.  A  negotiable  instmment  may  coBtai|i  a  pledgepof 
collateral  seeurity,  with  authority  to  dii»pose  thereof. 

§  3093.  A  negotiable  instrument  must. not  contain  any 
pther  contract  than  such  as  is  specified  in  this  article. 

*!  S  3094*  Any  date  may  be  inserted  by  the  makeiix)£  a^ne- 
goti&ble  instrnraent,  whether  past,  present,  or  future,  and^.tiie 
instrument  is  not  invalidated  by  his  death  or.  incapacity  at  Jthe 
time  of  the  nominal  date. 

\  §'3095.  There  are^  six  dasses  of  negotiable  iastnmienti, 
tiamely:  • 

1.  Bills  of  exchange ; 

2.  Promissory  notes; 

3.  Bank  notes ; 

4.  Checks ; 

5.  Bonds; 

6  Certificates  of  deposit. 
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ARTICLE   n. 

INTEBPRETATION  OF  NEGOTIABLB   IHSTBUMBNTS. 

Bsonoxr  8099.  Time  and  place  of  ^jment. 

8100.  Place  of  payment  not  specified. 
•     8101.  InBtnimentfl  payable  to  a  penson  or  his  order,  how  eon- 
stmed. 
8102.  Unindorsed  note,  when  negotiable. 
8108.  Fictitious  payee. 
8104.  Presumption  of  consideration. 

§  3099.  A  negotiable  instmment  which  does  not  specify 
the  time  of  payment  is  payable  immediately. 

§  3100.  A  negotiable  instrument  which  does  not  specify 
a  place  of  payment  is  payable  at  the  residence  or  place  of 
business  of  the  maker,  or  wherever  he  may  be  found.  [In 
effect  July  1,  1874.] 

§  3101.  An  instmment,  otherwise  negotiable  in  form,  pay- 
able to  a  person  named,  but  with  the  words  added,  "  or  to 
his  order,"  or  "  to  bearer,"  or  words  equivalent  thereto,  is.  in 
the  former  case  payable  to  the  wntten  order  of  such  person, 
and  in  the  latter  case  payable  to  the  bearer. 

§  3102.  A  negotiable  instrument,  made  payable  to  the 
order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the 
maker  for  a  valid  consideration,  without  indorsement,  has  the 
same  effect  against  him  and  all  other  persons  having  notice  of 
the  facts  as  if  payable  to  the  bearer. 

§  3103.  A  negotiable  instrument,  made  payable  to  the 
order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer. 

§  3104.  The  signature  of  every  drawer,  acceptor,  and  in- 
dorser  of  a  negotiable  instrument  is  presumed  to  have  been 
made  for  a  valuable  consideration,  before  the  maturity  of  the 
instmment,  and  in  the  ordinary  course  of  business. 
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ARTieLE  m. 

INBOBSEMEIYT. 

BwmoH  8108.  BidoTsement,  what. 

8109.  Agreement  to  indorse. 

8110.  When  may  be  made  on  sepaiate  paper. 

8111.  Kinds  of  indorsement. 

8112.  General  indorsementj  what. 

8113.  Special  indorsement,  what. 

8114.  General  indorsement,  how  made  special. 

8115.  Destraction  of  negotiability  by  indorser. 

8116.  Implied  warranty  of  indorser. 

8117.  Indorser,  when  liable  to  payee. 

8118.  Indorsement  without  recourse. 

8119.  Same. 

8120.  Indorsee  privy  to  contract. 

8121.  Rights  of  accommodation  indorser     (Repealed.) 

8122.  Effect  of  want  of  consideration. 

8123.  Indorsee  in  due  course,  what. 

8124.  Rights  of  indorsee  in  due  course. 

8125.  Instrument  left  blank. 

§  3108.  One  who  writes  his  name  upon  a  negotiable  in* 
Btrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers 
it,  with  his  name  thereon,  to  another  person,  is  called  an  in- 
dorser, and  his  act  is  called  indorsement. 

■ 

§  3109.  One  who  a^ees  to  indorse  a  negotiable  instru- 
ment is  bound  to  write  his  signature  upon  the  back  of  the  in- 
strument, if  there  is  sufficient  space  thereon  for  that  purpose. 

§  3110.  .When  there  is  not  room  for  a  signature  upon  the 
back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
indorsement  thereof  may  be  made  upon  a  paper  annexed 
thereto. 

§  3111.  An  indorsement  may  be  general  or  special. 

§  3112.  A  general  indorsement  is  one  by  which  no  in- 
dorsee is  named. 

§  3113.  A  special  indorsement  specifies  the  indorsee. 

§  3114.  A  negotiable  instrument  bearing  a  general  in 
dorsement  cannot  be  afterwards  specially  indorsed ;  but  any 
lawful  holder  may  turn  a  general  indorsement  into  a  special 
one,  by  writing  above  it  a  direction  for  payment  to  a  partic- 
ular person. 


§  3115.  A  special  indorsement  may,  by  express  words  for 
that  purpose,  but  not  Qtlier!(rise,.be.80  made  as  to  render  the 
instrument  not  negotiable. 

§  3116.  Every  indorser  of  a  negotiable  instrnm<Qnt^  nnj^as 
his  indorsement  is  qualified,  warrants  to  eyery  sabseqtfient 
holder  thereof,  who.  is  not  liable  therei^n  to  him : 

1 .  That  it  is  in  all  respects  what  it  purports  to  be ; 

2.  That  he  has  a  good  title  to  it ;  ' 

3.  That  the  signatures  of  all  prior  parties  .are  binding  upon 
them; 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will, 
upon  notice  thereof  duly  given  to  him.  or  without  Qotice,  where 
it  is  excused  by  law,  pay  the  same  with  interest,  unless  exon- 
erated under  the  provisions  of  sections  thirty-one  hundred  and 
eighty-nine,  thirty-two  hundred  and  thirteen,  thirty-two  hun- 
dred and  forty-eight,  or  thirty-two  hundred. and  fifty-five.  [In 
effect  July  1, 1874.] 

§.  91 17.  One  who  indorses  a,  negotiable  inatrojnient.  before 
it  is  delivered  *'^  *^ .•- i:~vi-  x.  i.v_  : ^-xt..^ —   .- 

an  indorser. 


it  is  delivered  to  the  payee  is  liable  to  the  p;ayee'thQr^nf..as 


§  3118.  An   indorser  may  qualify  his  indorsement  with 
the.  words,  '/without  recourse,     or  equivj^Jl^t  ^prds;^  and 
■  upon  such  indorsement,  he  is  responsible  only  to  the  Sj&piQ.. ex- 
tent as  in  the  case  of  a  transfer  without  indorsement. 

n  §  3  ].  1 9,  Except  .as  otherwise  prescribed  by  the  last  section, 
,  ,an  indor^en^ent,  without  recourse,  has  the  sam§  e0ec('a4  ftfiy 
.,  oth^  indorsement.  '  '        . 

§  3120.  An  indorsee  of  a  negotiable  instrument  has  the 
same  r^bts  against  every  prior  party  thereto  thatj  h^  would 
have  had  if  the  contract  had  t)een  made  directly  between  them 
..in  the  firsts  instance. 

§  3121  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

§  3122.  The  want  of  consideration  for  the  undertaking 
,,  of  a  maker,  acceptor,  or  indorser,  of  a  negotiable  instrument 
,  .dors  |iot  exonerate  him  from  liability  thereon  to  an,  indorsee 
,..  tu  gpod  /aith  for  a  consideration. 
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§  3123.  An  indorsee  in  due  coarse  is  one  who,  in  good 
faith,  in  the  ordinary  conrse  of  business,  and  for  value,  before 
its  apparent  matunty  or  presumptive  dishonor,  and  without 
knowledge  of  its  actual  dishonor,  acquires  a  negotiable  instru- 
ment duly  indorsed  to  him,  or  indorsed  generally,  or  payable 
to  the  bearer. 

§  3124.  An  indorsee  of  a  negotiable  instrument,  in  due 
course,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in 
his  hands,  notwithstanding  any  provision  of  law  making  it 
generally  void  or  voidable,  and  notwithstanding  any  defect  in 
the  title  of  the  person  from  whom  he  acquired  it. 

Code  CiT.  Proc.  §  868. 

§  3125.  One  who  makes  himself  a  party  to  an  instmment 
intended  to  be  negotiable,  but  which  is  left  wholly  or  partly 
in  blank,  for  tbe  purpose  of  filling  afterwards,  is  liable  upon 
the  instrument  to  an  indorsee  thereof  in  due  course,  in  wnat- 
ever  manner  and  at  whatever  time  it  may  be  filled,  so  long  as 
it  remains  negotiable  in  form. 


ARTICLE  IV. 

PRESENTMENT   FOE  PATMENT. 

BiGTiON  8180.  Effect  of  waat  of  demand  on  piinoipal  debtor. 

8181.  Presentment,  how  made. 

8182.  Apparent  maturity,  when. 

8188.  PresumptiTe  dishonor  of  bill,  iiayable  after  siglit. 

8184.  Apparent  maturity  of  bill,  payable  at  sight. 

8185.  Apparent  maturity  of  note. 

8186.  Same. 

8187.  Surrender  of  instrument,  when  a  condition  of  payment. 

§  3130.  It  is  not  necessary  to  make  a  demand  of  payment 
upon  the  principal  debtor  in  a  negotiable  instrument  m  order 
to  charge  him ;  but  if  the  instrument  is  by  its  terms  payable 
at  a  specified  place,  and  he  is  able  and  willing  to  pay  it  there 
at  maturity,  such  ability  and  willingness  are  equivalent  to  an 
ofBdr  of  payment  upon  his  part. 

§  3131.  Presentment  of  a  negotiable  instrument  for  pay- 
ment, when  necessaryt  must  be  made  as  follows,  as  nearly  m 
\j  reasonable  diligence  it  is  practicable : 

Ist.  The  instrument  must  be  presented  by  the  holder; 

27 
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td.  The  hntnunent  most  be  preeented  to  the  pTkcipal 
debtor,  if  4ie  cen  be  found  at  the  pUiee  where  presentmenk 
iboMld  be  nade ;  dad  if  not,  then  it  muat  be  presented  to  sone 
other  person  haTing  charge  thereof,  or  employed  thereiii,  if 
9D%  can  be  found  there ; 

Sd.  An  instrument  which  specifies  a  place  for  its  -phjvae^ 
must  be  presented  there ;  and  if  the  place  specified  includes 
-more  than  one  house,  then  at  the  plaee  of  re^dence  or  btBrinegs 
4f  the  principal  debtor,  if  it  can  be  found  therem ; 

4th.  An  instrument  which  does  not  ^ecify  «  plaee  for  iti 
pajmoit  must  be  presented  at  the  place  of  residence  or  busi- 
ness of  the  principal  debtor,  or  wherever  be  may  be  found,  at 
the  option  of  the  presentor ;  and, 

5th.  The  instrument  must  be  presented  upon  the  day  of  its 
■HHuritT,  or,  if  it  be  payable  on  demand,  it  ras^y  be  presented 
upon  any  day.  It  must  be  presented  within  reasonable  hours: 
and,  if  it  be  payable  at  a  ^banking  house,  within  the  usual 
banking  hours  of  the  yicinity,  but,  by  the  consent  of  the  per- 
•on  to  whom  it  should  be  presented,  it  may  be  presented  at 
any  hour  of  the  day ; 

6th.  If  the  principal  debtor  have  no  place  of  business,  or  if 
his  place  of  business  or  residence  cannot,  with  reasonable  dili- 
gence, be  Ascertained,  presentment  for  payment  is  excused, 
pn  effect  July  1,  1874.] 

§  3132.  The  apparent  maturity  of  a  negotiable  instru- 
ment, payable  at  a  particular  time,  is  the  day  on  which,  bf 
its  terms,  it  becomes  due,  or  when  that  is  a  holiday,  the  next 
business  day. 

§  3133.  A  bill  of  exchange,  payable  at  a  certain  time 
after  sight,  which  is  not  accepted  within  ten  days  after  its 
date,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  aceeptance,  is  presumed  to  have 
been  dishonored. 

1  3134.  The  apparent  maturity  of  a  bill  of  exchanga, 
payable  at  sight  or  on  demand,  is : 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  ad- 
<Ktion  to  the  time  which  would  suffice,  with  ordinary  diligeace, 
4o  forward  it  for  acceptance. 

§  3186.  The  apparent  maturity  of  a  piomissoiy  B««e, 
payable  at  sight  or  on  demand,  is : 
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X  If  it  bean  interest,  oae  year  after  its  date ;  or, 

2.  If  it  does  not  bear  inteieet,  «ix  months  after  its  data. 

§  3136.  Where  a  promissory  note  is  payable  at  a  certain 
time  after  sip^ht  or  demand,  such  time  is  to  be  added  to  the 
periods  menttoned  in  the  last  section. 

§  3137.  A  party  to  a  negotiable  instrument  may  requisOy 
«s  a  condition  concurrent  to  its  payment  by  him : 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is 
lost  or  destroyed,  or  the  holder  has  other  claims  upon  it ;  or 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and 
does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 
•eaconeration  of  the  party  paying,  be  written  thereon ;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the 
holder  give  to  him  a  bond,  executed  by  himself  and  two  suffi- 
cient sureties,  to  indemnify  him  against  any  lawful  daum 
thereon. 

ARTICLE  V. 

I>I8HOKOR  OF  NEGOTIABLE  IUVTSUlOillTB. 

8Bono]r8141.  SMumor,  what. 

8142.  Notioe,  by  whom  giren. 

8148.  Form  of  notice. 

8144.  Notice,  how  aerred. 

8146.  Notice,  how  aerred  after  indoner's  death. 

8146.  Notioe  gtren  in  ignocanee  of  death,  Talid. 

SU7.  Notice,  when  to  be  giTon. 

8148.  Notice  of  dishonor,  when  to  be  midled. 

8149.  Notice,  how  given  by  agent. 

8100.  Additional  time  for  notiee  by  tatdewer. 
8161.  Xflaet  of  not&oe  ol  dishonor. 

§  3141.  A  negotiable  instrument  is  dishonored,  wben  it  is 
either  not  paid,  or  not  accepted,  according  to  its  tenor,  on  pre- 
Kntment  for  the  purpose,  or  without  presentment,  where  that 
is  excnaed. 

f  8142.  Notice  of  the  dishonor  of  a  negotiable  instrument 
may  be  given : 

1.  By  a  holder  thereof;  or 

S.  By  any  party  to  the  instrument  wbo  might  be  compelled 
to  pay  It  to  tlud  holder,  and  wh6  would,  upon  taking  it  up,  haye 
■%  n^ht  to  reimbanemeat  from  the  party  to  whom  the  notice 


\ 
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§  3143.  A  notice  of  dishonor  may  be  given  in  anj  form 
which  describes  the  instrument  with  reasonable  certainty,  and 
sabstantially  informs  the  party  receiving  it  that  the  instrument 
has  been  dishonored. 

§  3144.  A  notice  of  dishonor  may  be  given : 

1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
Bt  any  place;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place* 
of  residence  or  business  of  such  party,  apparently  acting  for 
him;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  cnarged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  post  office  mout  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the 
postage  thereon. 

§  3145.  In  case  of  the  death  of  a  party  to  whom  notice  of 
dishonor  should  otherwise  be  given,  the  notice  must  be  given 
to  one  of  his  personal  representatives ;  or,  if  there  are  none, 
then  to  any  member  of  his  family  who  resided  with  him  at  his 
death ;  or,  if  there  is  none,  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  subdivision  3  of  the  last 
section. 

§  3146.  A  notice  of  dishonor  sent  to  a  part^  after  his 
death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid. 

§  3147.  Notice  of  dishonor,  when  given  by  the  holder  of 
an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be 
given  on  the  day  of  dishonor,  or  on  the  next  business  day 
Uiereafter. 

§  3148.  When  notice  of  dishonor  is  given  by  mail,  it  must 
be  deposited  in  the  post  office  in  time  for  the  first  mail  which 
closes  after  noon  of  the  first  business  day  succeeding,  the  dis- 
honor, and  which  leaves  the  place  where  the  instrument  was 
dishonored,  for  the  place  to  which  the  notice  should  be  sent. 

§  3149.  When  the  holder  of  a  negotiable  instrument,  at 
the  time  of  its  dishonor,  is  a  mere  a^ent  for  the  owner,  it  is 
sufficient  for  him  to  give  notice  to  his  principal  in  the  same 
manner  as  to  an  indorser,  and  his  principal  may  give  nodoe  to 
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any  other  party  to  be  charged,  as  if  he  were  himself  an  in- 
dorsee And  ii  an  agent  of  the  owner  employs  a  sub-agent,  it 
is  snfficient  for  each  successive  agent  or  sub-agent  to  give  no- 
tice in  like  manner  to  his  own  principal. 

§  3150.  Every  party  to  a  negotiable  instrument,  receiving 
notice  of  its  dishonor,  has  the  like  time  thereafter  to  give  sim- 
ilar notice  to  prior  parties  as  the  original  holder  had  after  its 
dishonor.  But  this  additional  time  is  available  only  tO' the 
particular  party  entitled  thereto. 

§  3151.  A  notice  of  the  dishonor  of  a  negotiable  instru- 
ment, if  valid  in  favor  of  the  party  giving  it,  enures  to  the  ben- 
3fit  of  all  other  parties  thereto  whose  right  to  give  the  like 
aotice  has  not  then  been  lost. 


ARTICLE  VI. 

EXCUSE  OF  FBE8ENTMBNT  AND  NOTIOB. 

SxOTiON  8155.  Notice  of  diflhonor,  when  excused.  ' 

8156.  I^resentment  and  notice,  vhen  excused. 

8157.  Same. 

8158.  Belay,  when  excused. 

8159.  Waiver  of  presentment  and  notice. 

8160.  Waiver  of  protest. 

§  8166.  Notice  of  dishonor  is  excused : 

1.  When  the  party  by  whom  it  should  be  given  cannot, 
with  reasonable  diligence,  ascertain  either  the  place  of  resi- 
dence or  business  of  the  party  to  be  charged ;  or, 

2.  When  there  is  no  post  office  communication  between  the 
town  of  the  party  bv  whom  the  notice  should  be  given  and 
the  town  in  whicn  the  place  of  residence  or  business  of  the 
party  to  be  charged  is  situated ;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who 
dishonors  the  instrument ;  or, 

4 J  When  the  notice  is  waived  by  the  party  entitled  thereto. 

§  3156.  Presentment  and  notice  are  excused  as  to  any 
party  to  a  negotiable  instrument  who  informs  the  holder, 
withm  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

§  3167.  If,  before  or  after  the  maturity  of  an  instrument, 
an  indorser  has  received  full  security  for  the  amount  thereof, 
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or  the  maker  has  assigned  all  his  estate  to  him  as  suck  secar- 
{ty,  presentment  and  notice  to  him  are  excused. 

§  8168.  Delay  in  presentment,  or  in  giving  notice  of  dis- 
honor,  is  excused  when  caused  by  circumstances  which  the 
party  delaying  could  not  have  avoided  by  the  exerdse  of  rea- 
sonable care  and  diligence. 

§  3169.  A  waiver  of  presentment  waives  notice  of  dis- 
honor also,  unless  the  contrary  is  expressly  stipulated;  bat  a 
waiver  o£  notice  does  not  waive  presentment. 

§  8160.  A  waiver  of  protest  on  anyneg;<otiable  inBtrament 
other  than  a  foreign  bill  of  exchange  waives  presmttmeat  and 
notice. 

ABTICLE  Vn. 

EXTINOTION   OF  NEGOTIABLE    INSTBUMBNTS. 

SionoN  8184.  Obligation  of  party,  when  extinguishttd. 
8106.  BeTiral  of  obUgmtion.    (Bepealed.) 

§  8164.  The  obligation  of  a  party  to  a  negotiable  instru- 
ment is  extinguished : 

1.  In  like  manner  with  that  of  parties  to  contracts  in  gen- 
eral; or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  at 
or  after  its  maturity,  in  good  faith  and  in  the  ordinary  course 
of  business,  to  any  person  having  actual  possession  thereof, 
and  entitled  by  its  terms  to  payment 

§  8166  of  said  Code  iar^^ealed.    [In  effect  July  1, 1874.] 
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AfiTICLE   I. 

FOBH  AND   IKT£BPRSTATION   OF  A  BILL. 

SaonoH  8171.  BtlL  ii  exchange,  what. 
8172.  Drawee,  in  cuse  of  need. 
817a  BiU  in  parts  of  a  set. 

8174.  When  must  be  in  a  set. 

8175.  Presentment,  &c.,  of  part  of  set. 

8176.  Bill,  where  payable. 

8177.  Bights  and  obligations  of  drawer. 

§  3171.  A  bill  of  exchange  is  an  instrument,  negotiable 
in  form,  by  which  one,  who  is  called  the  drawer,  requests  an- 
other, called  the  drawee,  to  pay  a.  specified  sum  of  money.. 

{,8172.  A  bill  of  exchange  may  give  the  name  of  any 
person  in  addition  to  the  drawee,  to  be  resorted  to  in  caae  of 
need. 

I 

§  SI 78.  A  bill  of  exchange  may  be  drawn  in  any  nnml)!jer 
of  parts,  each  part  stating  the  existence  of  the  others,  and-ivU 
forming  one  set. 

§8174.  An  agreement  to  draw  a  bill  of  exchange  bih^ 
the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to 
the  agreement  desires:  it. 

§  8175.  Presentment,  acceptance,  or  payment,  of  a  single 
part,  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 

§  8176.  A  bill  of  exchange  is  payable : 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable ;  or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to 
which  it  is  addressed ;  or, 

3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of 
lesidence  or  business  of  the  drawee^  or  wherever  he  may  be 
found. 

If  the  drawee  has  no  place  of  business,  or  if  his  place  of 
business  or  residence  [cannot]  with  reasonable  diligence  be 
asoertuned,  presentment  for  payment  is  excused,  and  the  bill 
may  be  protested  for  non-payment.    [In  effect  July  1,  1874.] 

§  8177.  The  rights  and  obligations  of  the  drawer  of  a 
iill  of  exchange  are  the  same  as  those  of  the  first  indorsee  of 
any  other  negotiable  instrument. 
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abucle  n. 

DATS   or  OBACB. 
SsonoH  818L  Bays  of  grace. 
§  8181.  Days  of  grace  are  not  allowed. 

ARTICLE  m. 

PBBSENTMBKT    FOB    ACCBPTAVCB. 

fbnnox  8186.  When  a  bill  may  be  presented. 

8186.  Presentment,  how  made. 

8187.  Freeentment  to  joint  drawees. 

8188.  When  presentment  to  be  made  to  drawee  in  case  of  ikMd. 

8189.  Premntment,  when  must  be  made. 

§  3186.  At  any  time  before  a  bill  of  exchange  is  pttyable, 
the  holder  may  present  it  to  the  drawee  for  acceptance,  and  if 
acceptance  is  refused,  the  bill  is  dishonored. 

§  3186.  Presentment  for  acceptance  must  be  made  in  the 
following  manner,  as  nearly  as  by  reasonable  diligence  it  is 
practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

2.  It  must  be  presented  on  a  business  day,  and  within  rea- 
sonable hours ; 

3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent 
from  his  place  of  residence  or  business,  to  some  person  haying 
charge  thereof,  or  employed  therein  ;  and, 

4.  The  drawee,  on  such  presentment,  may  postpone  his  ao- 
ceptance  or  refusal  until  the  next  day.  If  the  drawee  have  no 
place  of  business,  or  if  his  place  of  business  or  residence  can- 
not, with  reasonable  diligence,  be  ascertained,  presentment  for 
acceptance  is  excused,  and  the  bill  may  be  protested  for  non- 
acceptance.     [In  effect  July  1,  1874.] 

§  3187.  Presentment  for  acceptance  to  one  of  seyeral 
joint  drawees,  and  refusal  by  him,  dispenses  with  presentment 
to  the  others^ 

• 
§  8188.  A  bill  of  exchange  which  specifies  a  drawee  in 
case  of  need,  must  be  presented  to  him  for  acceptance  or  pay- 
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ment,  as  the  case  may  be,  before  it  can  be  treated  as  dis- 
honored. 

§  8189.  When  a  bill  of  exchange  is  payable  at  a  specified 
time  after  sight,  the  drawer  and  iudorsers  are  exonerated  if 
it  is  not  presented  for  acceptance  within  ten  days  after  the 
time  which  wonld  snfficej  with  ordinary  diligence,  to  forward 
it  for  acceptance,  unless  presentment  is  excused. 


ARTICLE  IV. 

ACCEPTANCE. 

SsOTioir  8198.  Acceptance,  how  made. 

8194.  Holder  entitled  to  acceptance  on  face  of  bill. 
8196.  What  acceptance  safflcient  with  consent  of  holde- 

8196.  Acceptance  by  separate  instrument. 

8197.  Promise  to  accept,  when  equiralent  to  acceptance. 
8196.  Cancellation  of  acceptance. 

8199.  What  is  admitted  by  acceptance. 

§  8193.  An  acceptance  of  a  bill  must  be  made  in  wning, 
by  the  drawee  or  by  an  acceptor  for  honor,  and  may  be  made 
bjr  the  acceptor  writing  his  name  across  the  face  of  the  bill, 
with  or  witnont  other  words. 

§  3194.  The  holder  of  a  bill  of  exchange,  if  entitled  to  "an 
acceptance  thereof,  may  treat  the  bill  as  dishonored  if  the 
drawee  refuses  to  write  across  its  face  an  unqualified  accept* 
ance. 

§  8196.  The  holder  of  a  bill  of  exchange  may,  without 
prejudice  to  his  rights  against  prior  parties,  receive  and  treat 
as  a  sufficient  acceptance  : 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or  upon 
a  separate  paper ; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bUl 
payable  at  a  particular  place  within  the  city  or  town  in  which, 
if  the  acceptance  was  unqualitied,  it  would  be  payable ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder 
after  presentment,  in  which  case  the  bill  is  payable  immedi- 
ately, without  regard  to  its  terms. 

§  3196.  The  acceptance  of  a  bill  of  exchange,  by  a  sep- 
arate instrument,  binds  the  acceptor  to  one,  who,  upon  the 
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• 

rtHh  thereof,  has  the  bill  for  ralae  or  other  good  eoiuiider^ 
tion. 

§  8197.  An  unconditional  promise,  in  writing:,  to  accept  a* 
bill  of  exchange,  is  a  sufficient  acceptance  thereof,  in  favor  of 
every  person  who  upon  the  faith  thereof  has  taken  the  bill  for 
Talue  or  other  good  consideration. 

§  3198.  The  acceptor  of  a  bill  of  exchange  may  cancel 
his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  ac- 
ceptor, transferred  his  title  to  another  person  who  has  given 
value  for  it  upon  the  faith  of  such  acceptance. 

§  3199.  The  Acceptance  of  a  bill  of  exchange  admits  the 
signature  of  a  drawer,  but  does  not  admit  t)ie  siu^nature  of  any 
indorser  to  be  genuine.    [In  effect  July  1, 1874.] 


ARTICLE  V. 

AeCEFTAJXCm  OR  PATHENT  VOB  HONOR. 

SlOTioir  8208.  When  bill  may  be  accepted  or  paid  for  honor, 

SSfA.  Holder  of  bill  of  exchange  bound  to  accept  pajrment  for 
honor. 
•        8206.  Aocepitanoe  for  hosor,  how  made. 
8206k  How  enforced. 
8207  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

§  8203.  On  the  dishonor  of  a  biU  of  exchange  by  the 
drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  didy 
protested,  it  may  be  accepted  or  paid  by  any  person,  fbr  the 
honor  of  any  party  thereto. 

§  8204.  The  holder  of  a  bill  of  exchange  is  not  bound 
to  allow  it  to  be  accepted  for  honor^  but  is  bound  to  accept 
paymcfht  for  honor. 

§  8206.  An  acceptor  or  payor  for  honor  must  write  a 
memorandum  upon  tne  bill,  stating  therein  for  whose  honor 
he  accepts  or  pays,  and  must  give  notice  to  such  parties,  with 
reasonable  diligence,  of  the  fact  of  such  acceptance  pr  pay- 
ment. Having  done  so,  he  is  entitled  to  reimbursemeat  nrom 
Mich  parties,  and  from  all  parties  prior  to  them. 
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§  3206.  A  bill  of  exchange  which  has  been  accepted  for 
honor  must  be  presented  at  its  maturity  to  the  drawee  for 
payment,  and  notice  of  its  dishonor  by  him  must  be  given  to 
the  acceptor  for  honor,  in  like  manner  as  to:  an.  indorser ; 
after  which  the  acceptor  for  honor  must  pay  the  bill. 

§  8207v  The  acceptance  of  a  bill  of  exchange  for  honor 
does  not  excuse  the  holder  from  giving  notice  of  its  dishonor 
by^  tfaedxawea. 

I 

ARTICLE  VI. 

PBBSBNTMXKT  TOB  PATMIENT. 

SaonOK  8211.  Presentment,  when  bill  not  accepted,  where  made. 

8212.  Ihresentment  of  bill,  payable  at  particular  place. 

8213.  Effect  of  delay  in  presentment,  in  certain  caM». 
3214.  Kifect  in  other  oases. 

§  3211.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a. 
particular  place,  and  is  not  accepted  on  presentment,  it  mttst 
be  presented  at  the  same  place  for  payment,  when  present- 
ment for  payment  is  necessary. 

§  3212.  A  bill  of  exchange,  accepted  payable  at  a  partic- 
ular place,  must  be  presented  at  that  place  for  payment,  when 
presentment  for  payment  is  necessary,  and  need  not  be  pre- 
sented elsewhere. 

§  3218.  If  a  bill  of  exchange,  payable  at  sight  or  on  de- 
mand, without  interest,  is  not  duly^  presented  for  payment 
within  ten  days  after  the  time  in  which  it  could,  with  reason- 
able diligence,  be  transmitted  to  the  proper  place  for  such 
presentment,  the  drawer  and  indorsers  are  exonerated,  imless 
such  presentment  is  excused. 

§  3214*  Mere  delay  in  pr^enting  a  bill  of  exchange  pay- 
able with  interest,  at  sight  or  on  demand,  does  not  exonerate 
\uj  party  thereto. 
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ARTICLE  Vn. 

BXGTTBX  OF  PBXBBNTlfSHT  AKD  NOTICB. 

SMmoH  S218.  Presentment,  when  exciued. 
8219.  Delay,  when  excnwd. 
WSO.  Pzesentment  and  notice,  when  excnsed. 

§  8218«  The  presentment  of  a  bill  of  exchange  for  aocept- 
anoe  is  excused  if  the  drawee  has  not  capacity  to  accept  it 

§  8219.  Delay  in  the  presentment  of  a  bill  of  exchange 
for  acceptance  is  excused,  when  caused  by  circumstances  over 
which  the  holder  has  no  control. 

§  8220.  Presentment  of  a  bill  of  exchange  for  acceptance 
or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  the 
drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to 
pay  the  bill ;  or  if,  at  the  time  of  drawing,  he  had  no  reason 
to  Delieye  that  the  drawee  would  accept'or  pay  the  same. 


ARTICLE  Vm. 

FOKBION  BILLS. 

SionoH8224.  Definitions. 

8226.  Protest  necessary. 

8226.  Protest,  by  whom  made. 

8227.  Protest,  how  made. 

8228.  Protest,  where  made. 

8229.  Protest,  when  to  be  made. 

8280.  Protest,  when  excused. 

8281.  Notice  of  protest,  how  given. 

8282.  Waiyer  of  protest. 

8288.  Declaration  before  payment  for  honw. 
8284.  Damages  allowed  on  dishonor  of  foreign  bill. 
8286.  Rate  of  dami|es. 

8286.  Interest  on  amount  of  protested  bill. 

8287.  Damages,  how  estimated. 

8288.  Same. 

§  8224.  An  inland  bill  of  exchange  is  one  drawn  and  pay- 
able within  this  State.    All  others  are  foreign. 

§  8226.  Notice  of  the  dishonor  of  a  foreign  bill  of  ex- 
ehange  can  be  giyen  only  by  notice  of  its  protest. 
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§  3226.  Protest  must  be  made  by  a  notary  public,  if  with 
reasonable  diligence  one  can  be  obtained;  and  if  not,  then 
by  any  reputable  person  in  the  presence  of  two  witnesses. 

§  8227.  Protest  must  be  made  by  an  instrument  in  writ- 
ing, giying  a  literal  copy  of  the  bill  of  exchange,  with  all  that 
is  written  thereon,  or  annexing  the  original ;  stating  the  pre- 
sentment, and  the  manner  in  which  it  was  made ;  the  presence 
or  absence  of  the  drawee  or  acceptor,  as  the  case  may  be ;  the 
refusal  to  accept  or  to  pay,  or  the  inability  of  the  dra,wee  to 
give  a  binding  acceptance ;  and  in  case  of  refusal,  the  reasoh 
assigned,  if  any ;  and,  finally,  protesting  against  all  the  parties 
to  be  charged. 

§  8228.  A  protest  for  non-acceptance  must  be  made  in  the 
city  or  town  in  which  the  bill  is  presented  for  acceptance,  and 
a  protest  for  non-payment  in  the  city  or  town  in  which  it  is 
presented  for  payment. 

§  8229.  A  protest  must  be  noted  on  the  day  of  present- 
ment, or  on  the  next  business  day ;  but  it  may  be  written  out 
at  any  time  thereafter. 

§  8230.  The  want  of  a  protest  of  a  foreign  bill  of  ex- 
change, or  delay  in  making  the  same,  is  excused  in  like  cases 
with  the  want  or  delay  of  presentment. 

§  82  31.  Notice  of  protest  must  be  given  in  the  same  man- 
ner as  notice  of  dishonor,  except  that  it  may  be  given  by  the 
notary  who  makes  the  protest. 

§  3232.  If  a  foreign  bill  of  exchange  on  its  face  waives 
protest,  notice  of  dishonor  may  be  given  to  any  partv  thereto, 
m  like  manner  as  of  an  inland  bill ;  except  tnat  if  any  in- 
dorser  of  such  a  bill  expressly  requires  protest  to  be  made,  by 
a  direction  written  on  the  bill  at  or  before  his  indorsement, 
protest  must  be  made,  and  notice  thereof  given  to  him  and  to 
all  subsequent  indorsers. 

§  8288.  One  who  pays  a  foreign  bill  of  exchange  foi^ 
honor  must  declare,  before  payment,  in  the  presence  of  a  per- 
son authorized  to  make  protest,  for  whose  nonor  he  pays  the 
same,  in  order  to  entitle  him  to  reimbursement. 
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§  3234.  Damages  are  allowed  as  hereinafter  preeeribed, 
M  a  full  compensation  for  interest  accrued  before  notice  of 
dishonor,  re§x(^ange,  expenses,  and  all  other  damages,  in  &• 
vor  of  holders  for  value  only,  upon  bills  of  exchange  drawn  or 
negotiated  within  this  State,  and  protested  for  non-4Moeptaiioe 
«r  noQi-payment. 

S  3286.  Damages  are  allowed  under  the  last  sectioB  upon 
bills  drawn  upon  any  person  : 

1.  If  drawn  upon  any  person  in  this  State,  two  dollars  upon 
each  one  hundred  dollars  of  the  principal  snm  (roedfbad  in  the 
bill; 

2.  If  drawn  upon  any  person  out  of  this  State,  but  in  ai^ 
of  the  other  states  west  of  the  Rocky  Mountains,  five  dollars 
apon  e«eh  hundred  doUan^  of  the  principal  aam  specified  in 
the  bill ; 

3.  If  drawn  npon  any  person  in  any  of  the  United  States 
east  of  the  Rocky  Mountains,  ten  dollars  upon  each  hundred 
dollars  of  the  principal  sum  specified  in  the  bill ; 

4.  If  drawn  upon  any  person  in  any  place  in  «  forewn 
eountry,  fifteen  dollars  upon  each  hundred  dollars  of  the  prui- 
cipal  sum  specified  in  the  bill. 

§  8236.  From  the  time  of  notice  of  dishonor  and  demand 
of  payment,  lawful  interest  must  be  allowed  upon  the  aggre- 

fate  amount  of  the  principal  snm  specified  in  the  Mil,  and  tha 
amages  mentioned  m  the  preceding  section. 

§  3237.  If  the  amount  of  a  protested  bill  of  exchange 
is  expressed  in  money  of  the  United^  States,  damages  are 
estimated  upon  such  amount  without  regard  to  the  rate  of 
exchange. 

§  3238.  If  the  amount  of  a  protested  bill  of  exchange  is 
expressed  in  foreign  money,  damages  are  estimated  npon  the 
vauie  of  a  similar  bill  at  the  time  of  protest,  in  the  place  near- 
est to  the  place  where  the  bill  was  n^otlatad,  and  where  aodi 
bills  are  currently  sold. 
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C^HAPTEK  in. 

PIftOMIBSOBY  KOTBS. 

flBonoK  8244.  Fzomisaozy  note,  wlmt. 

8246.  0«rtain  IxistnimentB  promissory  notes. 

8246.  Bill  of  exchange,  when  conTerted intos nofee. 

8247.  Certain  sections  applicable  to  notes. 

8248.  Effect  Off  delay  in  presentment. 

§  3244.  A  promissory  note  is  an  instrument,  negotiable 
in  form,  whereby  the  signer  promises  to  pay  a  specified  snm 
of  money« 

S  8245.  An  instrument  in  the  form  of  a  bill  of  axchanee, 
but  drawn  upon  and  accepted  by  the  drawer  himself,  is  \o  oe 
deemed  a  promissory  note. 

§  3246.  A  bill  of  exchansre,  if  accepted,  with  the  consent 
of  the  owner,  by  a  person  otner  than  the  drawee,  or  an  ac- 
ceptor for  honor,  becomes  in  effect  the  promissory  note  of 
such  person,  and  all  prior  parties  thereto  are  exoneratea. 

§  3247.  Chapter  I.  of  this  title,  and  sections  3181  and 
3214  of  this  Code,  apply  to  promissory  notes. 

§  3248.  If  a  promissory  note,  payable  on  demand,  or  at 
flight,  without  interest,  is  not  duly  presented  for  payment 
within  six  months  from  its  date,  the  indorsers  thereof  are 
exonerated,  unless  such  presentment  is  excused. 


CHAPTEE  IV. 

CHECKS. 

SBonoir8264.  Check,  what. 

8265.  Bules  applicable  to  checks. 

§  8264.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank 
or  banker,  or  a  person  described  as  such  upon  the  face  thereof, 
and  payable  on  demand,  without  interest. 
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§  8266.  A  check  is  subject  to  all  the  provisions  of  this 
Code  concerning  bills  of  exchange/except  that: 

1.  The  drawer  and  indorsers  are  exonerated  by  delay  in 
presentment,  only  to  the  extent  of  the  injury  which  they  safkt 
thereby ; 

2.  An  indorsee,  after  its  apparent  maturity,  but  withoat 
actual  notice  of  its  dishonor,  acquires  a  title  equal  to  that  of 
an  indorsee  before  such  period. 


CHAPTER   V. 

BONDS.  BANK    NOTES.  AND  CBBTIFIGATB8  OF 

DEPOSIT. 

SBOnoN  8261.  Bank  note  negotiable  after  payment. 

8262.  Title  acquired  by  indorsee.    (Bepealed.) 

§  8261.  A  bank  note  remains  negotiable,  eyen  after  it  has 
been  paid  by  the  maker. 

f  8262  of  said  Code  is  repealed.    [In  effect  July  1. 1874.] 


TITLE  XVI. 
GENERAL  PROVISIONS. 

Ssovxoir  8268.  Parties  may  waive  provisions  of  Code. 

§  8268.  Except  where  it  is  otherwise  declared,  the  pro- 
visions of  the  foregoing  fifteen  titles  of  this  part,  in  respect 
to  the  rights  and  obligations  of  parties  to  contracts,  are  sub- 
ordinate to  the  intention  of  the  parties,  when  ascertained  in 
the  manner  prescribed  by  the  Chapter  on  the  Interpretation 
of  Contracts ;  and  the  benefit  thereof  may  be  waived  by  any 
party  entitled  thereto,  unless  such  waiver  would  be  against 
Dublic  policy. 


DIVISION  FOURTH, 


Part  I.   RELIEF,  §§  3274-3423. 

n.   SPECIAL  RELATIONS  OF  DEBTOR 

AND  CREDITOR,  §§  3429-3478. 
nL  NUISANCE,  §§  3479-3503. 
IV.  MAXIMS  OF  JURISPRUDENCE,  §§ 
3509-3543. 


PART  I. 
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TiTUE  I.  Kklief  in  Gbnbral,  §§  3274-3275. 
II.  Compens'atoby  Relief,  §§  3281-3360. 
HL  Spboifig  and  Pbeyentite  Relief,  §§3366-3488. 


TITLE  I. 

RELIEF  IN  GENERAL. 

Sbokion  S274.  Species  of  relief. 

8276.  Relief  in  ease  of  forfeiture. 

§  8274.  As  a  general  rule,  compensation  is  the  relief  or 
remedy  provided  by  the  law  of  this  State  for  the  violation  of 
private  rights,  and  the  means  of  securing  their  observance ; 
And  specific  and  preventive  relief  may  be  given  in  no  other 
cases  than  those  specified  in  this  part  of  the  Civil  Code. 

§  8275.  "Whenever,  by  the  terms  of  an  obligation,  a  party 
thereto  incars  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeit- 
ure, by  reason  of  his  failure  to  comply  with  its  provisions,  he 
may  be  relieved  therefrom,  upon  making  full  compensation  to 
the  other  partv,  except  in  case  of  a  grossly  negligent,  wilftd, 
or  fraudulent  breach  of  duty. 


TITLE  n. 

COMPENSATORY  RELIEF. 

Chafteb  I.  Damages  in  General,  §§  3281-8294. 
IL  Measure  of  Damages,  §§  330M360. 


8281-3287    compexsatobt  relief.  432 

CHAPTER  L 

DAMAGES  IN  GENEBAIi. 

AxnOLB  I.  0£N£&AL  Pbinciples,  §§  8281-3288. 

II.  INTEKBST  AS   DAMAGES,  §§  8287-8290. 

m.  ExxHPLART  Damages,  §  ^Qi. 
ARTICLE  I. 

GENERAL  PRINCIPLES. 

Sionoir  8281.  Person  suffering  detriment  may  recover  damages 

8282.  Detriment,  what. 

8283.  Injuries  resulting  or  probable  after  suit  brought 

§  8281.  Every  person  who  suffers  detriment  from  the  nn* 
lawful  act  or  omission  of  another  may  recover  from  the  per- 
son  in  fault  a  compensation  therefor  in  money,  which  is  called 
damages. 

§  3282.  Detriment  is  a  loss  or  harm  suffered  in  person  oi 
property. 

§  3283.  Damages  may  be  awarded,  in  a  judicial  proceed- 
ing, for  detriment  resulting  after  the  commencement  thereof, 
or  certain  to  result  in  the  future. 

ARTICLE  II. 

INTEREST   AS  DAMAGES. 

SsonON  8287.  Person  entitled  to  recover  damages  may  recover  Interest 
thereon. 

8288.  In  actions  other  than  contract. 

8289.  Limit  of  rate  by  contract. 

8290.  Acceptance  of  principal  waives  claim  to  interest. 

§  8287.  Every  person  who  is  entitled  to  recover  damages 
certain,  or  capable  of  bein^  made  certain  by  calculation,  and 
the  right  to  recover  which  is  vested  in  him  upon  a  particular 
day,  is  entitled  also  to  recover  interest  thereon  from  that  day, 
except  during  such  time  as  the  debtor  is  prevented  by  law,  or 
by  tne  act  of  the  creditor,  from  paying  the  debt. 
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§  8288.  In  an  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  and  in  every  case  of  oppression,  fraud, 
or  malice,  interest  may  be  given,  in  the  discretion  of  the  jury. 

§  8289.  Any  legal  rate -of  interest  stipulated  by  a  con- 
tract  remains  chargeable  after  a  breach  thereof,  as  before,  un- 
til the  contract  is  superseded  by  a  verdict  or  other  new  obliga- 
tion. 

§  8290.  Accepting  payment  of  the  whole  principal,  M 
imch,  waives  all  claim  to  interest. 


ARTICLE  ni. 

EXEMPLARY  DAMAGES. 

SscrnoN  3291.  Exemplaxy  damages,  hi  what  cases  allowed. 

§  8294.  In  any  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  where  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  way  of  punishing  the  defendant. 


CHAPTER  n. 

MEASURE  OF  DAMAGES. 

Abticls  I.  Damaces  Foa  Brbaoh  of  Contract,  §§  SdOO-SSlQ. 
II.  Damages  for  Wrongs,  §§  3333-3310. 
ni.  Penal  Damages,  §§  8344-3348. 
IV.  General  Provisions,  §§  3353-3360. 

ARTICLE  I. 

DAMAGES   FOS  BREACH   OF   CONTRACT. 

Section  8300.  Measure  of  damages  for  breach  of  contract. 
3301.  Damages  must  be  certain. 
8302.  Breach  of  contract  to  pay  liquidated  sum. 

8803.  Dishonor  of  foreign  bills  of  exchange. 

8804.  Detriment  caused  by*breach  of  covenant  of  neizin,  Ao  ^ 

-wliatis. 
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BBOnoif  880&.  Petrimeiit  camed  hy  bieach^ol  ooT«iMBt  agidiMrt  InoiOB- 
bzances,  is  what. 

8806.  Bnaeh  of  agreement  to  conyey  real  propertj. 

8807.  Bxeaeh  of  agreemest  to  buy  real  property. 

8806.  Breach  of  agreement  to  sell  persoiud  property  not  paid 

for. 
3800.  Breaoh  of  agreement  to  sell  personal  property  pidd  for. 
8310.  Breach  of  agreement  to  pay  for  personal  propinrty  sold. 

8811.  Breach  of  agreement  to  buy  personal  property. 

8812.  Breach  of  warranty  of  title  to  personal  property 
8318.  Breach  of  warranty  of  quality  of  personal  property. 
8314.  Breach  of  warranty  of  quality  for  special  purpose. 
8816.  Breach  of  carrier's  obligation  to  receive  goods,  &c. 

8316.  Breach  of  carrier's  obligation  to  deliver. 

8317.  Carrier's  delay. 

8818.  Breach  of  warranty  of  authority. 
3319.  Breach  of  promise  of  marriage. 

S  3300.  For  the  breach  of  an  obligation  arising  from  con- 
tract, the  measure  of  damages,  except  where  otherwise  ex- 
pressly provided  hj  this  Code,  is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  the  detriment  proximatelj 
caused  thereby,  or  which  in  the  ordinary  course  of  thioes 
would  be  likely  to  result  therefrom.    [In  effect  July  1,  1874^ 

§  3301.  No  damages  can  be  recovered  for  a  breaeh  of  con- 
tract which  are  not  clearly  ascertainable  in  both  their  nature 
and  origin. 

« 

§  3302.  The  detriment  caused  by  the  breach  of  an  obliga- 
tion to  pay  money  only,  is  deemed  to  be  the  amount  due  hj 
the  terms  of  the  obligation,  with  interest  thereon.   . 

§  3303.  For  the  dishonor  of  foreign  bills  of  exchange  the 
damages  are  prescribed  by  sections  3235,  3237/and  3238. 

§  3304.  The  detriment  caused  by  the  breach  of  a  cove- 
nant of  "  seizin,"  of  "  right  to  convey,"  of  "  warranty,"  or  of 
"  quiet  enjoyment,"  in  a  grant  of  an  estate  in  real  property,  is 
deemed  to  be : 

1 .  The  price  paid  to  the  grantor ;  or,  if  the  breach  is  par- 
tial only,  such  proportion  of  the  price  as  the  value  of  the 
property  affected  by  the  breach  bore  at  the  time  of  the  grant 
to  the  value  of  the  whole  property ; 

2.  Interest  thereon  for  the  time  during  which  the  grantee 
1p rived  no  benefit  from  the  property,  not  exceeding  five 
years; 
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3.  Any  expenses  properly  incnired  by  the  covenantee  in  de- 
fending his  possession. 

§  8305.  The  detriment  caused  by  the  brecich  cf  a  coYenant 
against  incumbrances,  in  a  grant  of  an  estate  in  real  property, 
is  deemed  to  be  the  amount  which  has  been  actually  expended 
by  the  covenantee  in  extinguishing  either  the  principal  or  in- 
terest thereof,  not  exceeding  in  tii^  former  case  a  proportion 
of  the  price  paid  to  the  grantor  equivalent  to  the  relative  value 
at  the  timp  of  the  grant  of  the  property  affected  by  the  breach, 
as  compared  with  the  whole,  or,  in  the  latter  case,  interest  on 
a  like  amount. 

§  3306.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  convey  an  estate  in  real  property  is  deemed  to  be  the 
price  paid,  and  the  expenses  properly  incurred  in  examining 
the  title  and  preparing  the  necessary  papers,  with  interest 
thereon  ;  but  addmg  thereto,  in  case  of  bad  faith,  the  differ* 
ence  between  the  price  agreed  to  be  paid  and  the  value  of  tKe 
estate  agreed  to  be  conveyed,  at  the  time  of  the  breach,  and 
the  expenses  properly  incurred  in  preparing  to  enter  upon  the 
land. 

§  3307.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  in  real  property  is  deemed  to  be 
the  excess,  if  any,  of  the  amount  which  would  have  been  due 
to  the  seller,  under  the  contract,  over  the  value  of  the  prop- 
erty to  him. 

§  3308.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which  has 
not  been  fully  ^id  in  advance,  is  deemed  to  be  the  excess, 
if  any,  of  the  value  of  the  property  to  the  buyer,  over  the 
amount  which  would  have  been  due  to  the  seller  under  the 
contract,  if  it  had  been  fulfilled. 

§  3309.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which 
has  been  fully  paid  to  him  in  advance,  is  deemed  to  be  the 
same  as  in  case  of  wrongful  conversion. 

§  3310.  The  detriment  caused  by  the  breach  of  a  buyer's 
agreement  to  accept  and  pay  for  personal  property,  the  title 
*o  which  is  vested  in  him,  is  deemed  to  be  the  contract  price 
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§  3311.  The  detriment  caused  bj  the  breach  of  a  buyer's 
agreement  to  accept  and  pay  for  personal  property,  the  title  to 
which  is  not  vested  in  him,  is  deemed  to  be  : 

1.  If  the  property  has  been  resold,  pursuant  to  section  3049, 
the  excess,  u.  any,  of  the  amount  due  from  the  buyer,  under 
the  contract,  over  the  net  proceeds  of  the  resale ;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner  pre- 
scribed by  section  3049,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  value  to  the 
aeller,  together  with  the  excess,  if  any,  of  the  expenses  prop- 
erly incurred  in  carrying  the  property  to  market,  oVer  those 
which  would  have  been  incurred  for  the  carriage  thereof,  if  the 
buyer  had  accepted  it. 

§  3312.  The  detriment  caused  by  the  breach  of  a  warranty 
of  the  title  of  personal  property  sold  is  deemed  to  be  the  value 
thereof  to  the  buyer,  when  he  is  deprived  of  its  possession, 
together  with  any  costs  which  he  has  become  liable  to  pay  in 
an  action  brought  for  the  property  by  the  true  owner. 

§  3313.  The  detriment  caused  by  the  breach  of  a  war- 
ranty of  the  quality  of  peraonal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have 
had  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time. 

*§  3314.  The  detriment  caused  by  the  breadi  of  a  warranty 
of  the  fitness  of  an  article  of  personal  property  for  a  particu- 
lar purpose  is  deemed  to  be  that  which  is  detined  by  the  last 
section,  together  with  a  fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use  it  for  such  purpose. 

§  3315.  The  detriment  caused  by  the  breach  of  a  carrier's 
obligation  to  accept  freight,  messages,  or  passengers  is  deemed 
to  b^  the  difference  between  the  amount  which  he  had  a  right 
to  charge  for  the  carriage  and  the  amount  which  it  would  be 
necessary  to  pay  for  the  same  service  when  it  ought  to  be  per- 
formed. 

§  3316.  The  detriment  caused  by  the  breach  of  a  carrier's 
9bUgation  to  deliver  freight,  where  he  has  not  converted  it  to 
his  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and 
on  the  day  at  which  it  should  have  been  delivered,  deductinfi^ 
the  freightage  to  which  he  would  have  been  entitled  if  he  had 
mmpleted  the  delivery. 
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§  3317.  The  detriment  caused  by  a  carrier's  delay  in  the 
deliyery  of  freight  is  deemed  to  be  the  depreciation  in  the  in<'' 
trinsic  valne  of  the  freight  during  the  delay,  and  also  the  de- 

Ereciation,  if  any,  in  the  market  value  thereof,  otherwise  than 
y  reason  of  a  depreciation  in  its  intrinsic  value,  at  the  place 
where  it  ought  to  have  been  delivered,  and  between  the  day  at 
which  it  ought  to  have  been  delivered  and  tlte  day  of  its  act- 
ual delivery. 

§  3318.  The  detriment  caused  by  the  breach  of  a  war- 
ranty of  an  agent's  authority  is  deemed  to  be  the  amount 
which  could  have  been  recovered  and  collected  from  his  prin- 
cipal if  the  warranty  had  been  complied  with,  and  the  reason- 
able expenses  of  legal  proceedings  taken,  in  good  faith,  to  en- 
force the  act  of  the  agent  against  his  principal. 

§  8319.  The  dajnages  for  the  breach  of  a  promise  of  mar- 
riage rest  in  the  sound  discretion  of  the  jury. 

ARTICLE  II. 

DAMAGES   FOR  WRONGS. 

Smtion  3383.  Breach  of  obligation  other  than  contraet. 
^  3334.  Wrongful  occupation  of  real  property 

3335.  Wilful  holding  over. 

3336.  Conversion  of  personal  property. 
8337.  Same. 

3338.  Damages  of  lienor. 

3339.  Seduction. 

3340.  Injuries  to  animals. 

§  3333.  For  the  breach  of  an  obligation  not  arising  from 
contract,  the  measure  of  damages,  except  where  otherwise  ex- 
pressly provided  by  this  Code,  is  the  amount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby-^ 
whether  it  could  have  been  anticipated  or  not. 

§  3334.  The  detriment  caused  by  tlie  wrongful  occupation 
of  real  property,  in  cases  not  embraced  in  sections  3335,  3344, 
and  3345  of  this  Code,  or  section  1174  of  the  Code  of  Civil 
Procedure,  is  deemed  to  be  the  value  of  the  use  of  the  property 
for  the  time  of  such  occupation,  not  exceeding  five  years  next 
preceding  the  commencement  of  the  action  or  proceeding  to 
enforce  the  right  to  damages,  and  the  costs,  if  any,  of  recover- 
*Qg  the  possession. 
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§  8886.  For  wilfully  holding  over  real  property,  by  a  per- 
ion  who  entered  upon  the  same,  as  guarjian  or  trustee  for 
an  infant,  or  by  right  of  an  estate  terminable  with  any  life  or 
lives,  after  thu  termination  of  the  trust  or  particular  estate, 
without  the  consent  of  the  party  immediately  entitled  after 
such  termination,  the  measure  of  damages  is  tne  value  of  the 
profits  received  during  such  holding  over. 

§  8386.  The  detriment  caused  by  the  wrongful  conversion 
of  personal  property  is  presumed  to  be  : 

I.  The  value  of  the  property  at  the  time  of  the  conversi<^n, 
with  the  interest  from  that  time ;  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party; 
and, 

8.  -A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property.  [In  efiect  January  22, 
1878.] 

60Cal.  116. 

§  8337.  The  presumption  declared  by  the  last  section  can- 
not be  repelled,  in  favor  of  one  whose  possession  was  wrongful 
from  the  beginning,  by  his  subsequent  application  of  the  prop- 
erty to  the  benefit  of  the  owner,  without  his  consent. 

§  3338.  One  having  a  mere  lien  on  personal  property 
cannot  recover  greater  damages  for  its  conversion,  from  one 
having  a  right  thereto  superior  to  his,  after  his  lien  is  dis- 
charged,  than  the  amount  secured  by  the  lien,  and  the  com- 
pensation allowed  by  section  3336  for  loss  of  time  and  ex- 
penses, 

§  3339.  The  damages  for  seduction  rest  in  the  sound  dis- 
cretion of  the  jury. 

§  3340.  For  wrongful  injuries  to  animals  being  subjects 
of  property,  committed  wilfully  or  by  gross  negligence,  in 
disregard  of  humanity,  exemplary  damages  may  be  given. 

Dogs  are  Property,  Penal  Code,  §  491 ;  Injury  to  Animals,  Penal  Code 
i  59i. 
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ARXrCLE  III. 

PENAL  DAMAGES. 

Sbction  8844.  Failure  to  quit,  after  notice. 
8346.  Teuant  wilfully  holding  oyer. 
8346.  Injuries  to  trees,  &o. 

8847.  Injuries  inflicted  in  a  dueL 

8848.  Same. 

• 
§  3344.  If  any  tenant  give  notice  of  his  intention  to  quit 
tile  premises,  and  does  not  deliver  up  the  possession  at  the 
time  specified  in  the  notice,  he  must  pay  to  the  landlord  treble 
rent  during  the  time  he  continues  in  possession  after  such  no« 
tice. 
Code  OiT.  Proo.  §  1162. 

§  3345.  If  any  tenant,  or  any  person  in  collusion  with  the 
tenant,  holds  over  any  lands  or  tenements  after  demand  made 
and  one  month's  notice,  in  writing  given,  requiring  the  pos- 
session thereof,  such  person  hol(Sng  over  must  pay  to  the 
landlord  treble  rent  during  the  time  he  continues  in  possession 
after  such  notice. 

Code  Civ.  P*oo.  §§  1162, 1174. 

§  3346.  For  wrongful  injuries  to  timber,  trees,  or  under* 
wood  upon  the  land  of  another,  or  removal  thereof,  the  meas* 
ore  of  damages  is  three  times  such  a  sum  as  would  compensate 
for  the  actual  detriment,  except  where  the  trespass  was  casual 
and  involuntary,  or  committed  under  the  belief  that  the  land 
belonged  to  the  trespasser,  or  where  the  wood  was  taken  by 
the  authority  of  highway  officers  for  the  purposes  of  a  high- 
way ;  in  which  cases  the  damages  are  a  sum  equal  to  the  act- 
ual detriment. 

§  3347.  If  any  person  slays  or  permanently  disables  an- 
other person  in  a  duel  in  this  State,  the  slayer  must  provide 
'or  the  maintenance  of  the  widow  or  wife  of  the  person  slain 
or  permanently  disabled,  and  for  the  minor  children,  in  such 
manner  and  at  such  cost,  either  by  aggregate  compensation  in 
dajaages  to  each,  or  by  a  monthly,  quarterly,  or  annual  allow- 
ance, to  be  determined  by  the  court. 

Duels  and  Challenges.    See  Penal  Code,  §§  226-282. 

§  3348.  If  any  person  slays  or  permanently  disables  an- 
other person  in  a  duel  in  this  State,  tne  slayer  is  liable  for  and 
orast  pay  all  debts  of  the  person  slain  or  permanently  disabled. 
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ARTICLE  IV. 

GENERAL  PROVISIONS. 

BMnON  8358.  Value,  how  estimated  in  favor  of  seller. 

8854.  Value,  how  estimated  in  faror  of  buyer. 

8855.  Property  of  peculiar  value. 
8356.  Value  of  thing  in  action. 

8857.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

8858.  Limitation  of  damages. 

8859.  Damages  to  be  reasonable. 
8360.  Nominal  damages. 

§  3353.  In  estimadng  damages,  the  yalue  of  property  to 
a  soller  thereof  is  deemed  to  be  the  price  which  he  could  have 
obtained  therefor  in  the  market  nearest  to  the  place  at  which 
it  should  have  been  accepted  by  the  buyer,  and  at  such  time 
«fter  the  breach  of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale. 

§  3364.  In  estimating  damages,  except  as  provided  by 
sections  3355  and  3356,  the  value  of  property,  to  a  buyer  or 
owner  thereof,  deprived  of  its  possession,  is  de«*med  to  be  the 
price  at  which  he  might  have  bought  an  equivalent  thing  in 
the  market  nearest  to  the  place  where  ihe  property  ought  to 
have  been  put  into  his  posse!:sion,  and  at  sach  time  after  the 
breach  of  duty  upon  which  his  right  to  damages  is  founded  as 
would  suffice,  with  reasonable  diligence,  for  him  to  make  such 
a  purchase. 

§  3355.  Where  certain  property  has  a  peculiar  value  to  a 
person  recovering  damages  for  deprivation  thereof,  or  injury 
thereto,  that  may  be  deemed  to  be  its  value  against  one  who 
had  notice  thereof  before  incurring  a  liability  to  damages  in 
respect  thereof,  or  against  a  wilful  wrongdoer. 

§  3356.  For  the  purpose  of  estimating  damages,  tlie  value 
of  an  instrument  in  writing  is  presumed  to  be  equal  to  that 
of  the  property  to  which  it  entitles  its  owner.  [In  effisct  July 
1,  1874.] 

§3357.  The  damages  prescribed  by  this  chapter  are  ex- 
clusive of  exemplary  damages  and  interest,  except  where 
those  are  expressly  mentioned. 

§  8368.  Kotwithstanding  the  provisions  of  this  chapter, 
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no  person  can  recover  a  greater  amount  in  damages  for  the 
breach  of  an  obligation  than  he  could  have  gained  oj  the  full 
performance  thereof  on  both  sides,  except  in  the  cases  speci- 
fied in  the  articles  on  Exemplary  Damages  and  Penal  Dam- 
ages, and  in  sections  3319,  3239,  tftid  3340. 

§  33^59.  Damages  must,  in  all  cases,  be  reasonable,  and 
where  an  obligation  of  any  kind  appears  to  create  a  right  to 
ancdhscionable  and  grossly  oppressive  damages,  contrary  to 
substantial  justice,  no  more  than  reasonable  damages  can  be 
recovered. 

§  3360.  When  a  breach  of  duty  has  caused  no  apprecia- 
ble detriment  to  the  party  affected,  he  may  yet  recover  nominal 
damages. 


TITLE   in. 

SPECIFIC  AND  PREVENTIVE   RELIEF. 

Chaftbb  I.  General  Principles,  §§  3366-3369. 
II.  Specific  Relief,  §§  3375-3414. 
UL  PREVENTiyE  Relief,  §§  3420-3423. 


CHAPTER  I. 

QENEBAIi  PRINCIPLES. 

SxciiON  8366.  Specific  relief,  &c.,  when  allowed. 
8867.  Specific  relief,  how  given. 
3368.  Preventive  relief,  how  given. 
8369.  Not  to  enforce  penalty,  &c. 

§  3366.  Specific  or  preventive  relief  may  be  given  in  the 
cases  specified  in  this  title,  and  in  no  others. 

§  3367.  Specific  relief  is  given : 

1.  By  taking  possession  of  a  thing,  and  delivering  it  to  a 
claimant; 
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2.  By  compelling  a  partj  himself  to  do  that  which  ought 
to  be  done ;  or, 

3.  Bj  declaring  and  determining  the  rights  of  parties,  oth- 
erwise than  by  an  award  of  damages. 

GodA  CiT.  Proe.  $$  726-827, 1087-1110, 667. 

§  8368.  Preventive  relief  is  given  by  prohibiting  a  party 
from  doing  that  which  ought  not  to  be  done. 
Code  Civ.  Proe.  §§  526-6S8, 1072, 110SM105, 1S(»-1222. 

-§  3369.  Neither  specific  nor  preventive  relief  can  be 
granted  to  enforce  a  penal  law,  except  in  a  case  of  nuisance, 
nor  to  enforce  a  penalty  or  forfeiture  in  any  case. 


; 


CHAPTER  IL 

SPECIFIC  BELIBF. 

Aancu  I.  PossusiON  or  Rial  Pbops&tt,  §  8876. 

n.  PossBssioir  OF  PxRsoKAL  Pbopekty,  §§  8879-3880. 

III.  Spscifio  Pebformamcs  of  Obuoations,  §§  8884-8896. 

IV.  Rbvision  of  Contracts,  §§  3389-8402. 
T.  RxscissioN  OF  Contracts,  §§  8406-8408. 

yi.  Canckllation  OF  Instruiiknts,  §^  8412-8414. 


ARTICLE  I. 

POSSESSION   OF  BEAL  PBOPERTT. 
Ssonoir  8875.  Judgment  for  poflsession  or  title. 

§  3376.  A  person  entitled  to  specific  real  property,  br 
reason  either  of  a  perfected  title  or  of  a  claim  to  title  which 
onght  to  be  perfected,  may  recover  the  same  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure,  either  by  a  judg« 
ment  for  its  possession,  to  be  executed  by  the  sheriff,  or  by  a 
Vid^ment  requiring  the  other  party  to  perfect  the  titte  and  to 
deliver  possession  of  the  property. 

Code  Civ.  Proe.  §§  788-748. 
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4  " 

ARTICLE  n. 

POSSESSION  OF  PERSONAL  PROPSSTT. 

SxonON  8379.  Judgment  for  dellTerj 

3380.  When  holder  may  be  compelled  to  delirer. 

§  3379.  A  person  entitled  to  the  immediate  possessioa 
of  specific  personal  property  may  recover  the  same  in  the 
manner  provided  by  the  Code  of  Civil  Procedure. 

Claim  and  Deliverj     Code  Civ  Proc.  §$  509-620.  , 

§  3380.  Any  person  having  the  possession  or  control  of  a 
particular  article  of  personal  property,  of  which  he  is  not  the 
owner,  may  be  compelled  specifically  to  deliver  it  to  the  per- 
son entitled  to  its  immediate  possession.  [In  effect  July  1, 
1874.] 

ARTICLE  m. 

SPEOIFIC  PERFORMANCE  OF  OBLIGATIONS. 

SlonON  8884.  In  what  cases  compelled. 

8386.  Remedy  mutual.    (Repealed.) 
8886.  No  remedy  unless  mutual. 

8387.  Distinction  between  real  and  personal  property. 

8388.  Contract  signed  by  one  party  only  may  be  enforced  by 

other. 

8389.  Liquidation  of  damages  not  a  bar  to  specific  perf (ffmanoe. 
8890.  What  cannot  be  specifically  enforced. 

8391.  What  parties  cannot  be  compelled  to  perform. 

8892.  What  parties  cannot  have  specific  performance  in  their 
favor 

8393.  Specific  performance  not  required  when  opfttessive.  (Be- 
p^ed.) 

8894.  Agreement  to  sell  property  by  one  who  has  no  title. 

8896.  Belief  against  parties  claiming  under  person  bound  to  per- 
form. 

§  3384.  Except  as  otherwise  provided  in  this  article,  the 
specific  peiformance  of  an  obligation  may  be  compelled.  [In 
effect  July  1, 1874.] 

§  3385  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

§  3386.  Neither  party  to  an  obligation  can  be  compelled 
specificallv  to  ]>erform  it,  unless  the  other  party  thereto  has 
performed,  or  is  compellable  specifically  to  perf(^m,  every- 
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thing  to  which  the  former  is  entitled  under  the  same  obliga- 
tion, either  completely  or  nearly  so,  together  with  fall  com- 
pensation for  any  want  of  entire  performance. 

§  8d87.  It  is  to  be  presumed  that  the  breach  of  an  agree- 
ment to  transfer  real  property  cannot  be  adequately  relieved 
by  pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 

§  3388.  A  party  who  has  signed  a  written  contract  may 
h%  compelled  specifically  to  perform  it,  though  the  other  party 
has  not  signed  it,  if  the  latter  has  peiformed,  or  offers  to  per- 
form it  on  his  part,  and  the  case  is  otherwise  proper  for  en- 
forcing specific  performance. 

§  3389.  A  contract  otherwise  proper  to  be  specifically  en- 
forced may  be  thus  enforced,  though  a  penally  is  imposed,  or 
the  damages  are  liquidated  for  its  breach,  and  the  party  in 
default  is  willing  to  pay  the  same. 

§  3390.  The  following  obligations  cannot  be  specifically 
enforced : 

1.  An  obligation  to  render  personal  service ; 

2.  An  obligation  to  employ  another  in  personal  service ; 

3.  An  agreement  to  submit  a  controversy  to  arbitration ; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not 
power  lawfully  to  perform  when  required  to  do  so ; 

5.  An  agreement  to  procure  the  act  or  consent  of  the  wife 
of  the  contracting  party,  or  of  any  other  third  person  ;  or, 

6.  An  agreement,  the  terms  of  which  are  not  sufficiently  cer- 
tain to  make  the  precise  act  which  is  to  be  done  clearly  ascer- 
tainable. 

§  3391.  Specific  performance  cannot  be  enforced  against 
a  party  to  a  contract  m  any  of  the  following  cases  : 

1.  If  he  has  not  received  an  adequate  consideration  for  the 
contract ; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable ; 

3.  If  his  assent  was  obtained  by  the  misrepresentation,  con- 
cealment, circumvention,  or  unfair  practices  of  any  party  to 
whom  performance  would  become  due  under  the  contract,  or 
by  any  promise  of  such  party  which  has  not  been  substantially 
fulfilled  ;  or ; 

4.  If  his  assent  was  given  under  the  infiuence  of  mistake, 
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misapprehension,  or  sarprise,  except  that  where  the  contract 
provides  for  compensation  in  case  of  mistake,  a  mistake  within 
the  scope  of  such  provision  may  be  compensated  for,  and  the 
contract  specifically  enforced  in  other  respects,  if  proper  to  be 
so  enforced. 

§  3392.  Specific  performance  cannot  be  enforced  in  favor 
of  a  party  who  has  not  fully  and  fairly  p  rformed  all  the  con- 
ditions precedent  on  his  part  to  the  obligation  of  the  other 
party,  except  where  his  failure  to  perform  is  only  partial,  and 
either  entirely  immaterial  or  capable  of  being  fully  compen- 
sated, in  which  case  specific  performance  may  be  compelled, . 
upon  fiill  compensation  being  made  for  the  de^ult. 

§  3393  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] . 

§  3394.  An  agreement  for  the  sale  of  property  cannot  be 
roecifically  enforced  in  favor  of  a  seller  who  caniiot  give  to . 
the  buyer  a  title  free  from  reasonable  doubt. 

§  3395.  Whenever  an  obligation  in  respect  to  real  prop- 
erty would  be  specifically  enforced  against  a  particular  person,, 
it  may  be  in  like  miinner  enforced  against  any  othtr  person  • 
claiming  under  him  by  a  title  created  subsequently  to  the  obli- 
gation, except  a  purchaser  or  incumbrancer  in  good  faith  and: 
for  yalne,  and  except,  also,  that  any  such  peraon  may  exoner- 
ate himself  by  conveying  all  his  estate  to  the  person  entitled. 
to  enforce  the  obligation. 

ARTICLE  IV. 

REVISION   OF   CONTBACT8. 

Sbohoh  3399.  When  contract  may  be  revised. 

8400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

8402.  Enforcement  of  revised  contract. 

§  3399.  When,  through  fraud  or  a  mutual  mistake  of  tho 
parties,  or  a  mistake  of  one  party,  which  the  other  at  the  time 
&new  or  suspected,  a  written  contract  does  not  truly  express 
bhe  intention  of  the  parties,  it  may  be  revised  on  the  applica- 
tion of  a  party  aggrieved,  so  as  to  express  that  intention,  so 
far  as  it  can  be  done  without  prejudice  to  rights  acquired  by 
Miird  persons,  in  good  faith  and  for  value. 

29 
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§  3400.  For  the  purpose  of  revising  a  contract,  it  miist 
be  presumed  that  all  tue  parties  thereto  intended  to  make  an 
equitable  and  conscientious  agreement. 

§  3401.  In  reyising  a  written  instrument,  the  court  may 
inquire  what  the  instrument  was  intended  to  mean,  and  what 
were  intended  to  be  its  legal  consequences,  and  is  not  confined 
to  the  inquiry  what  the  language  of  the  instrument  was  in- 
tended to  be. 

§  3402.  A  contract  may  be  first  revised  and  then  spedf- 
ically  enforced. 

ARTICLE  V. 

RESCISSION   OF  CONTRACTS. 

BlOTlON  S406.  When  rescission  maj  be  adjudged. 
8407.  Rescission  for  mistake. 
8406.  Court  may  require  party  rescinding  to  do  equity. 

§  3406.  The  rescission  of  a  written  contract  may  ])e  ad- 
judged, on  the  application  of  a  party  a^^grieved  : 

1.  In  any  of  the  cases  mentioned  m  section  1689  ;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  apparent 
upon  its  face,  and  the  parties  were  not  equally  in  fault ;  or, 

3.  When  the  public  mterest  will  be  prejudiced  by  permit- 
ting it  to  stand. 

§  3407.  Rescission  cannot  be  adjudged  for  mere  mistake, 
unless  the  party  against  whom  it  is  adjudged  can  be  restored 
to  substantially  the  same  position  as  if  the  contract  had  not 
been  made. 

§  3408.  On  adjudging  the  rescission  of  a  contract,  the 
court  may  require  the  party  to  whom  such  relief  is  granted  to 
make  any  compensation  to  the  other  which  justice  may  re- 
quire. 

ARTICLE  VI. 

CANCELLATION  OF  IN8TBVHBNT8. 

SlonoN  8412  When  cancellation  may  be  ordered. 

8413.  Instrument  obTionsly  yoid. 

8414.  Cancellation  in  part. 
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§  3412.  A  written  instmirient,  in  respect  to  which  there 
is  a  reasonable  apprehension  that  if  left  outstanding  it  may 
cause  serious  injury  to  a  person  against  whom  it  is  void  or 
voidable,  may,  upon  his  application,  be  so  adjudged,  and  or- 
dered to  be  delivered  up  or  cancelled. 

§  3413.  An  instrument,  the  invalidity  of  which  is  appar- 
ent upon  its  face,  or  upon  the  face  of  another  instrument  which 
is  necessary  to  the  use  of  the  former  in  evidence,  is  not  to  lie 
deemed  capable  of  causing  injury,  within  the  provisions  of  the 
last  section. 

§  3414.  Where  an  instrument  is  evidence  of  different 
rights  or  obligations,  it  may  be  cancelled  in  part,  and  alloweo 
to  stand  for  the  residue. 


CHAPTER  IIL 

PREVENTIVE  RELIEF. 

Skction  8420.  Preventive  relief,  how  granted. 

8421.  Provisional  injunctions. 

8422.  Injunction,  wlien  allowed. 
8428.  Injunction,  when  not  allowed. 

§  3420.  Preventive  relief  is  granted  by  injunction,  pro- 
visional or  final. 

§  3421.  Provisional  injunctions  are  regulated  by  the  Code 
of  Civil  Procedure.     [§§  525-533.] 

§  3422.  Except  where  otherwise  provided  by  this  title,  a 
final  injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favor  of  the  applicant: 

1.  Where  pecuniary  compensation  would  not  afford  ade- 
q^uate  relief ; 

2.  Where  it  would  be  extremely  difficult  to  ascertain  the 
amount  of  compensation  which  would  afford  adequate  re- 
lief; 

3.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity 
•f  judicial  proceedings ;  or, 

4.  Where  the  obligation  arises  from  a  trust. 
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§  8423.  An  injunction  cannot  be  granted : 

1.  To  stay  a  judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded,  nn« 
less  such  restraint  is  necessary  to  prevent  a  multiplicity  ol 
such  proceedings ; 

2.  To  stay  proceedings  in  a  court  of  the  United  States ; 

3.  To  stay  proceedings  in  another  State  upon  a  judgment 
of  a  court  of  that  State ; 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers 
of  the  law,  for  the  public  benefit ; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced ; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
lawful  manner,  by  the  person  in  possession ; 

7.  To  prevent  a  legislative  act  by  a  municipal  corporatioii. 
|In  effect  July  I,  1874.] 


PART  11. 


SPECIAL  BJELATIONS  OF  DEBTOR  AND 

CREDITOR. 

Title  I.  General  Principles,  §§  3429-5433. 

II.   Fraudulent    Instruments    and    TeansfbrSi 
§§  3439-3442. 
in.  Assignments  for  the  Benefit  of  Creditors, 

■  3449-3473. 


TITLE  L 
GENERAL  PRINCIPLES. 

SionoM  3429.  Who  \a  a  debtor. 
3430.  Who  is  a  creditor. 
8431   Contracts  of  debtor  are  valid. 
8432.  Payments  in  preference. 
8438.  BeUtiye  rights  of  different  creditors. 

§  3429*  A  debtor,  within  the  meaning  of  this  title,  is  one 
who,  by  reason  of  an  existing  obligation,  is  or  may  become 
liable  to  pay  money  to  another,  whether  such  liability  is  cer- 
tain or  contingent. 

§  3430.  A  creditor,  within  the  meaning  of  this  title,  is 
one  in  whose  favor  an  obligation  exists,  by  reason  of  which  he 
is,  or  may  become,  entitled  to  the  payment  of  money. 

§  3431.  In  the  absence  of  fraud,  every  contract  of  a  debtor 
18  valid  against  all  his  creditors,  existing  or  subsequent,  who 
have  not  acquired  a  lien  on  the  property  affected  by  such  con- 
Jract 
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§  3432.  A  debtor  may  pay  one  creditor  in  preference  to 
another,  or  may  give  to  one  creditor  security  for  the  payment 
of  Ids  demand  m  preference  to  another. 

§  3433.  Where  a  creditor  is  entitled  to  resort  to  each  of 
several  funds  for  the  satisfaction  of  his  claim,  and  another 
person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort 
to  some,  but  not  all  of  them,  the  latter  may  require  the  former 
to  seek  satisfaction  from  those  funds  to  which  the  latter  has 
no  such  claim,  so  far  as  it  can  be  done  without  impairing  the 
right  of  the  former  to  complete  satisfaction,  and  without  do 
ing  injustice  to  third  persons. 


TITLE  II. 


FRAUDULENT   INSTRUMENTS    AND 

TRANSFERS. 

SxonON  8439.  Transfers,  &c.,  with  intent  to  defraud  creditors. 
S440.  Certain  transfers  presumed  fraudulent. 

3441.  Creditor's  right  must  he  judicially  ascertained. 

3442.  Question  of  fraud,  how  determined. 

§  3439.  Every  transfer  of  property  or  charge  thereon 
made,  every  obligation  incurred,  and  every  jndicisd  proceed- 
ing taken,  with  intent  to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands,  is  void  against  all  creditors  of 
the  debtor,  and  their  successors  in  interest,  and  against  any 
person  upon  whom  the  estate  of  the  debtor  devolves  in  trust 
tor  the  benefit  of  others  than  the  debtor. 

Code  Civ.  Proc.  §  479 ;  Penal  Code,  §§  154,  581. 

§  3440.  Every  transfer  of  personal  property,  other  than 
a  thing  in  action,  or  a  ship  or  cargo  at  sea,  or  in  a  foreign 
port,  and  every  lien  thereon,  other  than  a  mortgage,  when 
allowed  by  law,  and  a  contract  of  bottomry  or  respondentia, 
is  conclusively  presumed,  if  made  by  a  person  having  at  the 
time  the  possession  or  control  of  the  property,  and  not  ac- 
companied by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent,  and  therefore  void,  against  those  who 
are  his  creditors  while  he  remains  in  possession,  and  the  sac* 
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sefisors  in  interest  of  such  creditors,  and  against  any  persona 
on  whom  his  estate  devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  incumbrancers  in 
good  faith  subsequent  to  the  transfer. 

§  3441.  A  creditor  can  avoid  the  act  or  obligation  of  his 
debtor  for  fraud  only  where  the  fraud  obstructs  the  enforce- 
ment,  by  legal  process,  of  his  right  to  take  the  property  affected 
by  the  transfer  or  obligation. 

§  3442.  In  all  cases  arising  under  section  1227,  or  under 
the  provisions  of  this  title,  except  as  otherwise  provided  in 
section  3440,  the  question  of  fraudulent  intent  is  one  of  fact, 
and  not  of  law ;  nor  can  any  transfer  or  charge  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was  not  made  for  a 
valuable  consideration. 


TITLE  III. 

A.SSIGNMENTS  FOR  THE  BENEFIT  OF 

CREDITORS. 

SiOTiON  8149.  When  debtor  nuty  execute  aasigimient. 

8450.  Insolvency,  what. 

8451.  Certain  transfers  not  affectecK 

8452.  What  debts  may  be  secured. 

8468.  What  preferences  may  be  given.    (Repealed.) 

8454.  Preference  must  be  absolute.    (Repealed.) 

8455.  Certain  rights  not  affected  by  preferences  in  assignment. 

(Repealed.) 

8456.  Joint  and  seiMirate  debts.    (Repealed.) 

8457.  Assignment,  when  void. 

8458.  The  instrument  of  assignment. 

8459.  Compliance  with  provisions  of  last  section  necessary  to 

validity  of  assignment. 

8460.  Assignee  takes,  subject  to  rights  of  third  partiei 

8461.  Inventory  required. 

8462.  Veriflcation  of  inventory. 

8463.  Recording  assignment  and  filing  inventory 

8464.  Same. 

8465.  Effect  of  omitting  to  record. 

8466.  Assignment  of  real  property. 

8467.  Bond  of  assignees. 

8468.  Conditions  of  disposal  and  conversion. 

8469.  Accountings. 

8470.  Property  exempt. 
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BmmovSiTl.  CompeoBation. 

8472.  Assignees  protected  for  acts  done  In  good  faith. 

8478.  Assent  of  creditor  necessary  to  modification  of  asflignment 

§  3449.  An  insolvent  debtor  mav,  in  good  faith,  execute 
an  assignment  of  property  to  one  or 'more  assignees,  in  trust 
for  the  satisfaction  of  his  creditors,  in  conformity  to  the  pro- 
visions of  this  chapter ;  subject,  however,  to  the  provisions  of 
this  Code  relative  to  trusts  and  to  fraudulent  transfers,  and  to 
the  restrictions  imposed  by  law  upon  assignments  by  special 
partnerships,  by  corporations,  or  by  other  specific  classes  or 
persons. 
Penal  Code,  $  164. 

^  §  3460.  A  debtor  Ls  insolvent,  within*the  meaning  of  this 
title,  when  he  is  unable  to  pay  his  debts  from  his  own  means, 
as  they  become  due. 

§  3461.  The  provisions  of  this  title  do  not  prevent  a  per- 
son residing  in  another  State  or  country  from  making  there, 
in  good  faith  and  without  intent  to  evade  the  laws  of  this 
State,  a  transfer  of  property  situated  withip  it ;  nor  do  they 
afieet  the  power  of  a  person,  although  insolvent  and  within 
this  State,  to  tmnsfer  propeity  to  a  particular  creditor  for  the 
purpose  of  paying  or  securing  the  whole  or  a  part  of  a  debt 
owing  to  such  creditor,  whether  in  his  own  right  or  other- 
wise. 

§  3462.  An  assignment  for  the  benefit  of  creditors  may 
provide  for  any  subsisting  liability  of  the  assignor  which  he 
might  lawfully  pay,  whether  absolute  or  contingent. 

§  3463  of  said  Code  is  repealed.  [In  effect  July  1, 1874.] 

§  3464  of  said  Code  is  repealed.  [In  effect  July  1, 1874.] 

§  3466  of  said  Code  is  repealed.  [In  effect  July  1,  1874.] 

§  3466  of  said  Code  is  repealed.  [In  effect  July  1, 1874.] 

§  3467.  An  assignment  for  the  benefit  of  creditors  is  void 
against  any  creditor  of  the  assignor  not  assenting  thereto,  in 
the  following  cas(*s : 

1.  If  it  give  a  preference  of  one  debt  or  class  of  debts  ovei 
Another ; 
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2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromiit 
his  demand ; 

3.  If  it  provide  for  the  payment  of  any  claim  known  to 
the  assignor  to  be  false  or  fraudulent,  or  for  the  payment  of 
more  upon  any  claim  than  is  known  to  be  justly  due  £rom  the 
assignor ; 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in 
any  part  thereof,  to  the  assignor,  or  for  his  benefit,  before  all 
his  existing  debts  are  paid ; 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  ex- 
ercised, might  prevent  or  delay  the  immediate  conversion  of 
the  assigned  property  to  the  purposes  of  the  trust ; 

6.  If  it  exempt  ^im  from  liability  for  neglect  of  duty  or 
misconduct.     [In  effect  July  1,  1874.] 

§  3458.  An  assignment  for  the  benefit  of  creditors  must 
be  in  writing,  subscribed  by  the  assignor,  or  by  his  agent 
thereto  authorized  by  writing.  It  must  be  acknowledged,  or 
proved  and  certified,  in  the  mode  prescribed  by  the  ^apter 
on  Recording  Transfers  of  Real  Property,  and  recorded  as  re- 
quired by  sections  3463  and  3464  ;  but  recording  in  one  county 
constitutes  a  compliance  with  the  f<^owing  section. 

§  3459.  Unless  the  provisions  of  the  last  section  are  com- 
plied with,  an  assignment  for  the  benefit  of  creditors  is  void 
against  every  creditor  of  the  assignor  not  assenting  thereto. 

§  3460.  An  assignee  for  the  benefit  of  creditors  is  not  to 
be  regarded  as  a  purchaser  for  value,  and  has  no  greater  rights 
than  his  assignor  had,  in  respect  to  things  in  action  transferred 
by  the  assignnient. 

§  3461.  Within  twenty  days  afler  an  assignment  is  made 
for  the  benefit  of  creditors,  the  assignor  must  make  and  file, 
in  the  manner  prescribed  by  section  3463,  a  full  and  true  in- 
ventorv,  showing  : 

1.  All  the  creditors  of  the  assignor ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  the 
assignor ;  or  if  not  known,  that  fact  must  be  stated ; 

3.  The  sum  owing  to  each  creditor  and  the  nature  of  each 
debt  or  liability,  whether  arising  on  written  security,  account, 
or  otherwise ; 

4.  The  true  consideration  of  the  liability  in  each  case,  and 
^e  place  where  it  arose ; 
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5.  Every  existing  judgment,  mortgage,  or  other  secnrityfof 
the  payment  of  any  debt  or  liability  of  the  assignor ; 

6.  All  property  of  the  assignor  at  the  date  of  the  assiga- 
ment,  which  is  exempt  bv  law  from  execution  ;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the  assign* 
ment,  both  real  and  personal,  of  every  kind,  not  so  exempt, 
and  the  incumbrances  existing  thereon,  and  all  vouchers  and 
securities  relating  thereto,  and  the  value  of  such  property 
according  to  the  best  knowledge  of  the  assignor. 

§  8462.  An  affidavit  must  be  made  by  every  person  exe- 
cuting an  assignment  for  the  benefit  of  creditors,  to  be  annexed 
to  and  filed  with  the  inventory  mentioned  in  the  last  section, 
to  the  effect  that  the  same  is  in  all  respects  just  and  true,  ac* 
cording  to  the  best  of  such  a8signoi*'s  knowledge  and  belief. 

§  8463.  An  assignment  for  the  benefit  of  creditors  must 
be  recorded,  and  the  inventory  required  by  section  3461  filed 
with  the  county  recorder  of  the  county  in  which  the  assignor 
resided  at  the  date  of  the  assignment ;  or,  if  he  did  not  then 
reside  in  this  State,  with  the  recorder  of  the  county  in  which 
his  principal  place  of  business  was  then  situated  ;  or,  if  he  had 
not  then  a  residence  or  place  of  business  in  this  State,  with 
the  recorder  of  the  county  in  which  the  principal  part  of  the 
assigned  property  was  then  situated. 

§  8464.  If  an  assignment  for  the  benefit  of  creditors  is  ex- 
ecuted by  more  than  one  assignor,  it  may  be  recorded,  and  a 
cdpy  of  the  inventoiy,  required  by  section  3461,  may  be  filed 
with  the  recorder  of  the  county  in  which  any  of  the  assignors 
resided  at  its  date,  or  in  which  any  of  them,  not  then  residing 
in  this  State,  had  then  a  place  of  business. 

§  8465.  An  assignment  for  the  benefit  of  creditors  is  yoid 
against  creditors  of  the  assignor,  and  against  purchasers  and 
incumbrancers  in  good  faith  and  for  value,  unless  it  is  recorded* 
and  unless  the  inventory  required  by  section  3461  is  filed,  pur- 
suant to  section  3463,  within  twenty  days  after  the  date  of  the 
assignment.     [In  effect  February  25,  1878.] 

§  8466.  Where  an  assignment  for  the  benefit  of  creditoiv 
embraces  real  property,  it  is  subject  to  the  provisions  of  Arti- 
cle IV.  of  the  Chapter  on  Recording  Transfers,  as  well  as  tc 
those  of  this  title.     [§§  1158-1217.] 
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§  3467.  Within  thirty  days  after  the  date  of  an  assign 
ment  for  the  benefit  of  creditors,  the  assignee  must  enter  iut« 
a  bond  to  the  people  of  this  State,  in  snch  amount  as  may  be 
fixed  by  the  county  judge  of  the  county  in  which  the  original 
Inventory  is  filed,  with  sufficient  sureties,  to  be  approved  by 
such  judge,  and  conditioned  for  the  faithful  discharge  of  the 
trust,  and  the  due  accounting  for  all  moneys  received  by  the 
assignee,  which  bond  must  be  filed  in  the  same  office  with  the 
original  inventory. 

§  3468.  Until  the  inventory  and  affidavit  required  by 
sections  3461  and  3462  have  been  made  and  filed,  and  the 
assignee  has*  given  a  bond  as  required  by  the  last  section, 
the  assignee  for  the  benefit  of  creditors  has  no  authority  to 
dispose  of  the  estate  or  convert  it  to  the  purposes  of  the 
trust. 

§  3469.  After  six  months  from  the  date  of  an  assignment 
for  the  benefit  of  creditors,  the  assignee  may  be  required, 
on  the  petition  of  any  creditor,  to  account  berore  the  county 
judge  of  the  county  where  the  accompanying  inventory  was 
filed,  in  the  manner  prescribed  by  the  insolvent  laws  of  this 
State. 

Pol.  Code,  §  19,  subd.  24,  continues  in  force.    Act  of  May  4, 1862. 

§  3470.  Property  exempt  from  execution,  and  insurance 
upon  the  life  of  the  assignor,  do  not  pass  to  the  assignee  by  a 
general  assignment  for  the  benefit  of  creditors,  unless  the  in- 
strument specially  mentions  them,  and  declares  an  intention 
that  they  should  pass  thereby. 

§  3471.  In  the  absence  of  any  provision  in  the  assignment 
to  the  contrary,  an  assignee  for  the  benefit  of  creditors  is  enti- 
tled to  the  same  commissions  as  are  allowed  by  law  to  execu- 
tors and  guardians ;  but  the  assignment  cannot  grant  more, 
and  may  restrict  the  commissions  to  a  less  amount,  or  deny 
them  altogether. 

§  3472.  An  assignee  for  the  benefit  of  creditors  is  not  to 
he  held  liable  for  his  acts,  done  in  good  faith,  in  the  execution 
of  the  trust,  merely  for  the  reason  that  the  assignment  is  after- 
rvard  adjudged  void. 

§  3473.  An  assignment  for  the  benefit  of  creditors,  which 
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hns  been  execated  and  recorded  so  as  to  transfer  the  property 
to  the  assignee,  cannot  afterwards  be  canceled  or  modified  by 
the  parties  thereto,  without  the  consent  of  every  creditof 
affected  thereby. 

Statute*  in  relation  to  prooeedlngi  in  ineol'Tency  coAtinned  in  Imm 
Code  dr.  Proc.  41822. 


PAET  III. 


NUISANCE. 

Title  L  Genekal  Pkinciples,  §§  3479-3484. 
IL  Public  Nuisances,  §§  3490-^495. 
nL  Pkiyatb  Nuisances,  §§  3501-3503. 


TITLE   I. 
GENERAL  PRINCIPLES. 

Sscnoir  8479.  Nuisance,  what. 

8480.  Pnblio  nuisance. 

8481.  Prirate  nuisance. 

8482.  What  is  not  deemed  a  nuisance. 
8488.  Successive  owners. 

8484.  Abatement  does  not  preclude  action. 

§  3479.  Anything  whidh  is  injurious  to  health,  or  is  inde- 
cent or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
nse  of  property,  so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  liie  or  property,  or  unlawfully  obstructs  the  free  pas- 
sage or  use,  in  the  customary  manner,  of  any  navigable  Inke, 
or  river,  bay,  str^m,  canal,  or  basin,  or  any  public  park, 
square,  street,  or  highway,  is  a  nuisance.  [In  effect  July  1, 
1874.] 

Code  Civ.  Proo.  §  781 ;  Penal  Code,  §§  870-871. 

§  3480.  A  public  nuisance  is  one  which  affects  at  the  same 
time  an  entire  community  or  neighborhood,  or  any  consider- 
able number  of  persons,  although  the  extent  of  the  annoyance 
or  damage  inflicted  upon  individuals  may  be  unequal.  [In 
effdct  Ju^l,  1874.] 
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§  3481.  Every  nuisance  not  incladed  in  the  definition  of 
the  last  section  is  private. 

§  3482.  Nothing  which  is  done  or  maintained  nnder  the 
express  authority  of  a  statute  can  he  deemed  a  nuisance. 

§  3483.  Every  successive  owner  of  property  who  neglects 
to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  such 
property,  created  by  a  former  owner,  is  liable  therefor  in  the 
same  manner  als  the  one  who  first  created  it. 

Code  Civ.  Proc.  §  731. 

§  3484.  The  abatement  of  a  nnisance  does  not  prejudice 
the  right  of  any  person  to  recover  damages  for  its  past  exist- 
ence. 

Nuisances.    Penal  Code,  §§  870-874 


TITLE  IL 

PUBLIC  NUISANCES. 

SiOTioN  3490.  Lapse  of  time  does  not  localise. 

8491.  Abatement. 

8492.  When  notice  is  required. 
8498.  Remedies  for  public  nuisance. 

8494.  Action. 

8495.  How  abated. 

§  3490.  No  lapse  of  time  can  legalize  a  public  nuisance, 
amounting  to  an  actual  obstruction  of  public  right. 

§  3491.   The  remedies  against  a  public  nuisance  are : 

1.  Indictment  or  information  ; 

2.  A  civil  action  ;  or,  • 

3.  Abatement.     [In  effect  March  2,  1880.] 

§  3492.  The  remedy  by  indictment  or  information  is  reg^- 
ulated  by  the  Penal  Code. 

Penal  Code,  §§  870-^74. 

§  3493.  A  private  person  ma^  maintain  an  action  for  a 
public  nuisance,  if  it  is  specially  mjurious  to  himself,  but  not 
otherwise. 
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§  3494.  A  public  nuisance  mav  be  abated  by  any  public 
body  or  officer  authorized  thereto  by  law. 

§  3495.  Any  person  may  abate  a  public  nuisance  which 
is  specially  injurious  to  him  by  removing,  or,  if  necessary, 
destroying  the  thing  which  constitutes  the  same,  without 
committing  a  breach  of  the  peace,  or  doing  unnecessary 
injury. 


TITLE  III. 
PRIVATE   NUISANCES, 

Skction  8601.  Remedied  for  priyate  nnisance. 
8502.  Abatement,  when  allowed. 
3508.  When  notice  is  required. 

§  3501.  The  remedies  against  a  priyate  nuisance  are: 

1.  A  civil  action ;  or, 

2.  Abatement. 

§  3502.  A  person  injured  by  a  priyate  nuisance  may  abate 
it  by  removing,  or,  if  necessary,  destroying  the  thing  which 
constitutes  the  nuisance,  without  committing  a  breach  of  the 
peace,  or  doing  unnecessary  injury. 

§  3503.  Where  a  private  nuisance  results  from  a  mere 
omission  of  the  wrongdoer,  and  cannot  be  abated  without  en- 
tering upon  his  land,  reasonable  notice  must  be  given  to  lum 
before  enteiing  to  abate  it* 


PART  IV. 


MAXIMS  OF  JURISPRUDENCE." 

§  3509.  The  maxims  of  jiuispmdence  hereinafter  set 
forth  are  intended  not  to  qualify  any  of  the  fore^ing  pro- 
visions of  this  Code,  but  to  aid  in  their  just  application. 

§  8510.  When  the  reason  of  a  rule  ceases,  so  should  the 
mle  itself. 

§  3511.  Where  the  reason  is  the  same,  the  rule  should  be 
the  same. 

§  8512.  One  must  not  change  his  purpose  to  the  injary  of 
another. 

§  3513.  Any  one  may  waive  the  advantage  of  a  law  in- 
tended solely  for  his  benefit.  But  a  law  established  for  a  pub- 
lic reason  cannot  be  contravened  by  a  private  agreement. 

§  3514.  One  must  so  use  his  own  rights  as  not  to  infringe 
upon  the  rights  of  another. 

§  3515.  He  who  consents  to  an  act  is  not  wronged  by  it. 

§  3516.  Acquiescence  in  error  takes  away  the  right  of 
objecting  to  it. 

§  3517.  No  one  can  take  advantage  of  his  own  wrong. 

§  3518.  He  who  has  fraudulently  dispossessed  himself  of  a 
thing  may  be  treated  as  if  he  still  had  possession. 

§  8519.  He  who  can  and  does  not  forbid  that  which  is 
done  on  his  behalf  is  deemed  to  have  bidden  it. 
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§  3620.  No  one  should  suffer  hj  the  act  of  another. 

§  3521.  He  who  takes  the  benefit  must  bear  the  burden. 

§  3522.  One  who  grants  a  thing  is  presumed  to  grant  also 
whatever  is  essential  to  its  use. 

§  3523.  For  everjr  wrong  there  is  a  remedy. 

§  3524.  Between  those  who  are  equally  in  the  right,  or 
equally  in  the  wrong,  the  law  does  not  interpose. 

§  3525.  Between   rights  otherwise  equal,  the  earliest  is 
preferred. 

§  3626.  No  man  is  responsible  for  that  which  no  man  can 
control. 

§  3627.  The  law  helps  the  vigilant,  before  those  who 
sleep  on  their  rights. 


§  3628.  The  law  respects  form  less  than  substance. 

§  3629.  That  which  ought  to  have  been  done  is  to  be  re- 
rded  as  done,  in  favor  of  hii 
m.  whom,  performance  is  due. 


earded  as  done,  in  favor  of  him  to  whom,  and  against  him 
Sro] 


§  3630.  That  which  does  not  appear  to  exist  is  to  be  re- 
garded as  if  it  did  not  exist. 

§  3631.  The  law  never  requires  impossibilities. 

§  3632.  The  law  neither  does  nor  requires  idle  acts. 

§  3633.  The  law  disregards  trifles. 

§  3634.  Particular  expressions  qualify  those  which  are 
genersJ. 

§  3636.  Contemporaneous  exposition  is  in  general  the 
best. 

§  3636«  The  greater  contains  the  less. 
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§  8637y  Soperfluitj  doies  not  vitiate. 

$  3538*  That  is  certain  which  can  be  n^ade  certain. 

J  3539.  Time  does  not  confirm  a  Toid  act. 

§  3640«  The  incident  follows  the  principal,  and  not  the 
principal  the  incident. 

§  3541  p  An  interpretation  which  gives  e^ect  Is  pre&rjred 
to  one  which  makes  void. 

§  3i542.  Interpretation  mnst  be  reasonable. 

§  3643.  Where  one  of  two  innocent  persons  mast  suffer 
bj  the  act  of  a  third,  he,  b^  whose'  negligence  it  l^pened 
must  be  the  snfierer. 


Approved,  March  21,  1872. 

NEWTON  BOOTH, 

Xroy^ernor. 

The  amendments  which  took  effect  July  1, 1874,  9bA  are  so  «wr|c94  ii# 
the  end  of  each  section,  were  passed  hj  Act  of  March  dO,  1874,  the  clos- 
Inff  paragraph  of  which  is  as  follows  :  — 

**  All  proTisions  of  law  inconsistent  with  the  proTisions  of  this  act  are 
hereby  repealed,  but  no  rights  acquired  or  proceedings  taken  under  the 
proyisions  repealed,  shall  be  impaired  or  in  any  manner  affected  by  this 
repeal ;  and  when^yer  a  limitation  or  period  of  time  is  prescribed  by  such 
repealed  proyisions  for  acquiring  a  right  or  barring  a  remedy,  or  for  any 
other  purpose,  has  begun  to  run  before  this  act  takes  effect,  and  the  same 
or  any  otiDuer  UmitaUon  is  prescribed  by  this  act.  jthe  time  of  limitation 
which  shall  haye  run  when  tills  act  takes  effect  snail  be  deemed  part  of 
the  time  prescribed  by  this  act. 

"  With  relation  to  the  laws  passed  at  the  present  session  of  the  Lpgis- 
lature,  this  act  must  be  construed  as  though  it  had  been  passed  at  the 
^jnt  ^y  of  the  ]»eqenjt  session,  if  the  proyisions  of  any  law  passed  at  the 
present  session  of  the  Legislature  contrayenes  or  is  inconsistent  vlth  the 
proyisions  of  this  act,  the  proyisions  of  such  law  must  preyail. 

**  This  act  shall  take  effect  on  the  first  day  of  July,  one  thpusand  eight 
•biUndned  and  seyentyrfour. 

"  Approyed,  March  80, 1874." 
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An  Act  supplementary  to  an  Act  entitled  *'  An  Act  to  provide  for  the 
Incorporation  of  Colleges,*'  approved  April  twentieth,  etghteen 
hundred  andffty.     [State  1871-2,  pp.  10,  11.] 

[Enacting  clause.] 

ftBonoir  1.  Certain  powers  granted  to  grand  lodges  of  beneTolent  and 
fraternal  organizations. 
2.  Requirements  in  certain  cases. 
8.  Extension  of  powers. 

Section  1.  Whenever  any  benevolent,  religious,^  or  fraternal 
organization,  or  society,  having  a  grand  lodge  or  other  legislative 
head,  duly  organized  and  existing  in  this  State,  shall  found  and 
establish  a  college  in  this  State,  and  shall  incorporate  or  desire  to 
incorporate  the  same  under  the  act  to  which  this  act  is  supple- 
mentarv,  such  organization  or  society  shall  have  and  may  retain 
the  right,  through  its  grand  lodge  or  other  legislative  head,  not 
only  to  select  and  name  the  persons  who,  subject  to  the  approval 
of  the  State  Board  of  Education,  shall  form  such  corporation 
and  be  the  first  trustees  thereof,  but  also  to  prescribe  the  terms 
of  office  of  such  trustees  and  provide  for  their  classification,  so 
that  a  portion  thereof  shall  go  out  of  office  and  their  successors 
be  elected  at  each  annual  session  of  such  grand  lodge  or  society ; 
provided,  however,  that  the  terms  of  not  more  than  one  third  of 
such  trustees  shall  expire  at  the  same  time ;  and  also  to  reserve 
to  itself  Uie  power  of  electing  the  successors  of  such  trustees  as 
their  terms  expire.  It  may  also  provide  that  no  person  shall  be 
a  trustee  of  such  corporation  unless  he  be  a  member  of  such 
order,  organization,  or  society,  in  good  standing ;  and  also  re- 
quire said  board  of  trustees  to  report  annually  to  the  grand 
lodge  or  society  founding  the  same  the  condition  of  the  affairs 
of  such  corporation,  and  the  amount  and  manner  of  its  receipte 
and  expenditures. 

Sec.  2.  Any  corporation  already  formed  under  the  act  to 
which  this  act  is  supplementary  of  a  college  founded  or  estab- 

1  The  word  "  religious  ^'  was  inserted  by  amendment  of  February  7, 
1874.    Stats.  1878-4,  p.  86. 
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State  of  California,  where  such  corporation,  associatioDi  owner,  or 
owners  employ  twelve  men  daily,  to  sink  down  into  such  mine  or 
mines  anv  perpendicular  shaft  or  incline  beyond  a  depth  from  the 
surface  of  three  hundred  feet  without  providing  a  second  mode  of 
egress  from  such  mine,  by  shaft  or  tunnel,  to  connect  with  the 
main  shaft  at  a  depth  oz  not  less  than  one  hundred  feet  from  the 
surface. 

Sec.  2.  It  shall  be  the  duty  of  each  corporation,  association, 
owner,  or  owners  of  any  quartz  mine  or  mines  in  this  State, 
where  it  becomes  necessary  to  work  such  mines  beyond  the 
depth  of  three  hundred  feet,  and  where  the  number  of  men  em- 
ployed therein  daily  shall  be  twelve  or  more,  to  proceed  to  sink 
another  shaft  or  construct  a  tunnel  so  as  to  connect  with  the 
main  working  shaft  of  such  mine  as  a  mode  of  escape  from  un- 
derground accident  or  otherwise.  And  all  corporations,  associ- 
ations, owner,  or  owners  of  mines  as  aforesaid,  working  at  a 
greater  depth  than  three  hundred  feet,  not  having  any  other 
mode  of  egress  than  from  the  main  shaft,  shall  proceed  as  herein 
provided. 

Sec.  8.  When  any  corporation,  association,  cTwner,  or  owners 
of  any  quartx  mine  in  this  State  shall  fail  to  provide  for  the  proper 
egress  as  herein  contemplated,  and  where  any  accident  shall  occur, 
or  any  miner  working  therein  shall  be  hurt  or  injured  and  from 
such  injury  might  have  escaped  if  tiie  second  mode  of  egress  had 
existed,  such  corporation,  association,  owner,  or  owners  of  the 
mine  where  the  injuries  shall  have  occurred  shall  be  liable  to  the 
person  injured  in  all  damages  that  may  accrue  by  reason  thereof ; 
and  an  action  at  law  in  a  court  of  competent  jurisdiction  may  be 
maintained  against  the  owner  or  owners  of  such  mine,  which  ovm.- 
ers  shall  be  jointh'^  or  severally  liable  for  such  damages.  And 
ifhere  death  shall  ensue  from  injuries  received  from  any  negli- 
gence on  the  part  of  the.  owners  thereof  by  reason  of  their  failure 
to  comply  with  any  of  the  provisions  of  tliis  act,  the  heirs  or  rel- 
atives surviving  the  deceased  may  commence  au  action  for  the  re- 
covery of  such  damages  as  provided  by  an  act  entitled  an  act 
requiring  compensation  for  causing  death  by  wrongful  act,  neglecL 
or  default,  approved  April  twentynsixth,  eighteen  hundreaand 
sixty-two. 

Sec.  4.  This  act  shall  take  efEect  and  be  in  force  six  montha 
from  and  after  its  passage. 

Approved  March  16,  1872 
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A»  Act  supplemefUal  to  an  Act  ewtitled  "  Au  Act  concerning  Corwy- 
rations^**  passed  twenty-second  Aprils  one  thousand  eight  hundred 
andffty,    [Stats.  1871-73,  pp.  443-444.] 

[Enacting  clause.] 

SionoN  1.  Petition  of  shareholden.    Publication  of  notice. 

2.  Organizing.    Meeting.    Galling  roll.    Declaring  result. 
8.  Vacancies.    Tellers. 

4.  Certificate  of  election.    liling  of .  certificate. 
•  6.  Fees  of  county  clerk. 

Section  1.  On  petition  of  the  majority  of  the  shareholders  of  any 
corporation,  fofmed  for  the  purpose  of  mining,  to  the  county  judge 
of  the  county^  where  said  corporation  has  its  principal  place  of 
business,  verified  by  the  signers,  to  the  effect  that  they  are  sever- 
ally the  holders  on  the  books  of  the  company  of  the  number  of 
shares  set  opposite  their  signatures  to  the  foregoing  petition,  the 
county  judge  shall  issue  his  notice  to  the  shareholders  of  said  com- . 
|)any  that  a  meeting  of  the  shareholders  will  be  held,  stating  the 
tiraej  not  less  than  five  nor  more  than  ten  days  after  the  first  pub- 
lication of  such  notice,  aqd  the  place  of  meeting  within  said 
coun^,  and  the  object  to  be  to  take  into  consideration  the  removal 
of  officers  of  said  company ;  which  notice,  signed  bv  the  said 
county  judge,  shall  be  published  daily  in  one  or  more  daily  news- 
papers published  in  said  county  for  at  least  five  days  before  the 
time  for  the  meeting.     • 

Sec.  2.  At  the  time  and  place  appointed  by  said  notice  those 
claiming  to  be  shareholders  who  shall  assemble  shall  proceed  to 
organize  by  the  appointment  of  a  chairman  and  secretary,  and 
thereupon  those  claiming  to  be  shareholders  shall  present  proerf 
thereof,  and  only  those  showing  a  riglit  to  vote  shall  take  part  in 
the  further  proceedings.  If  it  appears  that  at  the  time  appointed, 
or  within  one  hour  tnereafter,  shareholders  of  less  than  one  half 
the  shares  are  present,  no  further  proceedings  shall  be  had,  but' 
the  meeting  snail  be  ipso  facto  dissolved;  provided^  however, 
that  by  a  vote  of  the  holders  of  the  majonty  i  of  the  capital 
stock  of  the  corporations  aforesaid,  the  board  of  trustees  may  be 
required  to  furnish  to  the  meeting  a  written  detailed  statement 
and  account  of  the  affairs,  business,  and  property  of  the  corpora- 
tion ;  but  if  the  holders  of  a  majority  ^  oi  the  snares  are  present 
they  shall  proceed  to  vote,  the  secretary  calling  the  roll  and  the 
members  voting  yea  or  no,  as  the  case  may  be.  The  secretary 
shall  enter*  the  same  upon  his  list,  and  when  he  has  added  up  the 
list  and  stated  the  result,  he  shall  sign  the  same  and  hand  it 

1  Amended  from  two  thirds  to  a  majority  by  Act  of  April  1,  187C, 
Stata.  1876-76,  p.  7da 
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to  the  chairman,  who  shall  also  sign  the  same  and  declare  the 
resalt. 

Sec.  3.  If  the  result  of  the  vote  is  that  the  holdera  of  a  ma- 
jority of  all  the  shares  of  the  Company  are  ih  fator  of  the  removal 
of  one  or  more  of  the  officers  of  the  company,  the  meeting  shall 
then  proceed  to  ballot  for  ofUcers  to  supply  the  vacancies  thus  cre- 
ated. Tellers  shall  be  appointed  by  the  chairman,  who  shall  col- 
lect the  ballots  and  deliver  them  to  the  secrjetary,  who  shall  count 
the  same  in  open  session,  and  having  stated  the  result  of  the  count 
in  writing,  shall  sign  the  same  and  hand  it  to  the  chairman,  who 
shall  announce  the  result  to  the  meeting* 

Sec.  4.  A  report  of  the  proceedings  of  the  jneeting  shall  ib 
made  in  writing,  signed  by  the  chairman  and  secretary  and  veri- 
fied b^  them,  and  delivered  to  the  county  judge,  w^ho  shall  there- 
upon issue  to  each  person  chosen  a  certificate  of  hfs  election,  and 
shall  also  issue  an  order  requiring  that  all  books,  papers,  and  all 
property  and  effects  be  immediately  delivered  to  the  officers  elect, 
and  the  petition  and  report,  indorsed  with  the  date  and  fact  of 
the  issuance  of  such  certificate  and  order,  shall  be  delivered  to  the 
county  clerk  to  be  by  him  filed  in  his  office,  and  thereafter  the  per- 
sons thus  elected  officers  shall  be  the  duly  elected  officers  and  hold 
office  until  the  next  regular  annual  meetm^g,  unless  removed  under 
the  provisions  hereof. 

Sec.  5.  For  all  services  in  tbefte  proceedings  the  county  ol^tk 
shall  receive  ten  dollars  on  the  issuance  of  the  notice  and  ten  dol- 
lars on  the  issuance  of  the  certificates. 

Sec.  6.  All  acta  or  parts  of  acts  conflicting  with  this  act 
hereby  repealed. 

Sec.  7.  This  act  dhall  take  effect  immediately^ 

Approved  March  21, 1872. 


An  Act  to  amend  an  Act  entitled  *^  An  Act  to  provide  fi . 
nta^on  of  Corporations  for  certain  Purpotes,"  approvi 
fourteenth^  eighteen  hundred  and  Ji/lu-three,    fStats. 
pp  626-7. J  *• 

[Enacting  clause.] 
SxonoN  1.  Three  or  more  |>ezsomr  taaj  incorporate. 

Sectiok  1.  Section  tiro  of  said  act  is  hereby  amended  so  as  to 
read  as  follows : 

Sec.  2.  Any  three. or  more  persons  who  may  desire  to  form  a 
company  for  any  one  or  more  of  the  purposes  specified  in  the  pr&-- 
ceding  section,- may  make,  sign,  and  acknowledge  before  some 
officer  competent  to  take  the  acknowledgment  of  deeds,  and  file  in 
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the  o^c'6  of  tbe  county  clerk  of  tlie  county  in  wiiich  the  principal 
place  of  business  of  me  company  is  intended  to  be  IpCatefct,  tnd 
C6rtffi6d  cop!es  thereof  i^iider  the  band  of  th6  clerk  and  seal  ctt  th^ 
County  Cotirt  of  Said  county,  in  the  office  of  the  secretary  of  state, 
&nd  In  the  dffice  of  the  clerk  of  the  several  Counties  in  which  the^ 
rnay  calrry  on  their  business,  a  certificate  in  writing,  in  which  shall 
6e  stit6d  the  corporate  name  of  the  company,  the  object  for  which 
£he  company  shall  be  formed,  the  amount  of  its  Capital  stock,  the 
time  Cf  its  existence,  not  to  exceed  fifty  years,  tne  number  of 
iifaares  of  #hich  the  stock  shall  consist,  the  number  of  trustees, 
find  theit*  names,  who  shall  manage  the  concerns  of  the  company 
fbf  the  first  tht>ee  months,  and  the  names  of  the  city,  or  town,  and 
Qouift^''  in  which  the  principal  place  of  business  of  the  company 
,1b  t6  oe  located. 

Sec.  2f.  This  act  shall  take  effect  and  be  in  force  from  diid  after' 
Si»  passage. 

Approved  Biftrch  23, 1872. 


AH  Adt  suppUtnental  to  an  Act  entitled  ^'  Afi  Act  io  authorize  JK4 
Jncor^oration  bf  Canal  Companies^  and  to  provide  for  the  Con- 
sttitcHon  of  Canals  and  Ditches,''^  approve  April  second^  one  thoU' 
sdnd  eigU  htiitdred  dnd  seventy.    [Stats.  1871-72,  pp.  732-733.] 


[Enacting'  clause.] 

Saono'N  1.  Formation  of  corporiations. 
2.  Location  6f  routes  and  flites. 
8.  Condemnation  of  land. 

Brieves. 

AppUes  only  to  Tehama  County. 


t 


SsctiOK  1.  Corporations  may  b.3  formed  under  the  prdvlsions 
of  the  act  entitled,  ^^  An  act  to  pro  ride  for  the  formaition  of  cor* 
po^tftions  for  certain  purposes,''  approved  April  fourteenth,  eigh- 
teen hundred  and  fifty-three,  and  oi  the  several  acts  amendatory 
thereof  and  supplementary  thereto,  for  the  following  purposes, 
namely,  the  construction  of  canals,  ditches,  and  flumes,  for  the 
transportation  of  passengers  or  of  freight,  or  of  both  passengers 
a*fd  freight,  for  supplying  water  for  irrigation,  for  procuring  water 
power,  for  conveyingVater  for  mining  or  manufacturing  or  agri- 
eukural  purposes,  or  for  any  or  all  of  such  purposes  combined. 

Sec.  2.  Any  company  organized  in  pursuance  of  this  act,  of  any 
company  organized  under  any  preexisting  acts  for  similar  pur- 
poses, shall  have  power  to  locate  and  fix  upon  the  line'  of  route  of 
Its  proposed  ditch,  canal,  or  flume,  and  select  the  site  or  sites  of 
its  proposed  dams,  embankments,  and  reservoirs,  in  confortnity 
#tth  the  designation  of  its  engineer  or  business  milnagef . 
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Sec.  3.  After  the  lapse  of  ten  days  from  the  filing  of  the  report 
of  the  commissioners,  if  no  motion  to  vacate  the  same  is  made,  or 
if.  beinff  made,  it  is  denied,  or  after  the  lapse  of  ten  days  from  the 
filing^  of  the  report  of  a  new  commission,  as  provided  in  the  act  to 
which  this  act  is  supplemental,  the  county  judge  shall  proceed  to 
make  an  order  upon  tne  same,  condemning  so  much  of  the  land  as 
he  shall  deem  necessary  for  such  canal,  or  ditch,  or  flume  and  other 
works ;  such  order  shall  declare  the  sum  to  be  paid  by  way  of 
damages  by  such  company,  and  shall  award  to  such  company 
the  right  to  occupy  such  land  and  construct  the  proposed  worlu 
upon  payment  bj  it  to  such  owner  or  occupant  of  the  sum  so  pro- 
vided, which  said  order  shall  be  duly  filed  in  the  office  of  the  clerk 
of  said  County  Court ;  and  from  the  date  of  the  payment  of  such 
gum  to  such  owner  or  occupant,  the  said  company  shall  have  fall 
right  and  authority  to  enter  upon  such  land,  and  to  erect  and  con- 
struct its  proposed  canal,  ditch,  or  flume,  and  other  works  along 
the  proposed  route  and  upon  it^  proposed  site  and  sites,  and  shall 
have  and  enjoy  the  said  land  so  condemned  during  the  existence 
of  such  company ;  provided,  that  at  any  stage  of  the  proceedings 
under  this  act  subsequent  to  the  presentation  of  the  county  judge 
of  the  petition  mentioned  in  the  act  to  which  this  is  supplemental, 
and  to  tiie  filing  of  the  same  in  the  office  of  the  clerk  of  said* 
court,  said  court  or  the  judge  thereof  at  chambers  shall,  by  order 
or  rule  in  that  behalf  made,  authorize  such  company,  if  already  in 
possession,  to  continue  the  use  and  possession  otthe  land  so  sought 
to  be  condemned,  or  if  not  in  possession,  to  take  possession  of  and 
to  use  the  same  for  the  purposes  for  which  it  is  sought  to  be  con- 
demned, during  the  pendency  a<;d  until  the  final  conclusion  of 
such  proceedings,  and  shall  stay  all  actions  and  proceedings  against 
such  company  on  account  thereof ;  ^ovided,  further,  that  such 
company  shall  pay  into  court  a  sufficient  sum  of  money,  or  give 
security  to  be  approved  by  said  court  or  the  judge  thereof,  to 
pay  the  said  damages  when  ascertained,  and  such  other  damages 
as  such  owner  or  occupant  of  said  premises  shall  sustain  by  reason 
of  such  entry  upon  and  use  of  the  same  under  and  in  pursuance 
of  the  order  last  aforesaid  if  said  petition  shall  be  denied  or  dis- 
missed. 

Sec.  4.  Every  company  organized  in  pursuance  of  this  act  shall 
construct  and  keep  in  good  repair  at  all  times,  for  public  use,  the 
various  bridges  across  any  canal,  ditch,  or  nuine  owned  by  it, 
required  by  the  board  of  supervisors  of  the  county  wherein  such 
crossing  is  situated,  such  bridge  being  on  the  line  or  crossing  a 
public  highway  or  county  road,  and  necessary  for  public  use. 

Skc.  6.  The  provisions  of  this  supplemental  act  shall  apply  to 
the  county  of  Tehama  only;  but  nothing  herein  contained  shall 
be  construed  as  repealing  any  part  or  portion  of  the  act  to  which 
this  act  is  supplemental,  or  of  the  act  entitled,  "An  act  to  author- 
*ze  th«  incorporation  of  canal  companies  and  the  construction  of 
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canals,"  approved  May  fourteenth,  eighteen  hundred  and  sixty- 
two,  but  the  said  act  shall  be  and  remain  in  full  force,  except  aa 
said  act  shall  be  construed  and  modified  in  its  application  to  the 
county  of  Tehama  by  the  provisions  of  this  act. 

Sec.  6.  This  act  snail  tal^e  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  30,  1872. 


An  Act  m  BeUUion  to  Foreign  Corporations,    [Stats.  1871-72, 

p.  826.] 

[Enacting  clause.] 

SBOnoH  1.  A  resideat  must  be  designated  upon  whom  piooMS  may  be 
serred. 
2.  Pmialty  for  failure  to  designate. 
8.  PriTileges  on  compliance. 

Section  1.  Every  corporation  heretofore  created  bv  the  laws  of 
any  other  State  and  doing  business  in  this  State  shall,  within  one 
hundred  and  twenty  days  after  the  passage  of  this  act.  and  any 
corporation  hereafter  created  and  doing  business  in  tnis  State, 
¥ritnin  sixty  days  from  the  time  of  commencing  to  do  business  in 
this  State,  designate  some  person  residing  in  the  county  in  which 
the  principal  puu:e  of  business  of  said  corporation  in  this  State  is, 
upon  whom  process  issued  bv  authority  of  or  under  any  law  of 
this  State  may  be  served,  and  within  the  time  aforesaid  shall  file 
such  designation  in  the  office  of  the  secretary  of  state;  and  a 
copy  of  such  designation,  duly  certified  by  said  officer,  shall  be 
evidence  of  such  appointment;  and  it  shall  be  lawful  to  serve  on 
such  person  so  designated  any  process  issued  as  aforesaid.  Such 
service  shall  be  made  on  such  person  in  such  manner  as  shall  be 
prescribed  in  case  of  service  required  to  be  made  on  foreign  cor- 
porations, and  such  service  shall  be  deemed  to  be  a  valid  service 
thereof. 

Sec.  2.  Eveir  corporation  created  by  the  laws  of  any  other  State 
which  shall  fail  to  comply  with  the  provisions  of  the  first  section 
of  this  statute  shall  be  denied  the  benefit  of  the  statutes  of  this 
State  limiting  the  time  for  the  commencement  of  civil  actions. 

Sec.  3.  Every  corporation  created  by  the  laws  of  any  other 
State  which  shall  comply  with  the  provisions  of  the  first  section 
of  this  statute  shall  be  entitled  to  the  benefit  of  the  statutes  of 
this  State  limiting  the  time  for  the  commencement  of  civil  ac- 
tions. 
■  Approved  April  1, 1872. 
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M  Act  io promote  Irrigation,    [Stats.  1871-2,  pp.  9ij5-948.] 

pinacting  clause.] 

SiorxoK  1.  Petitions. 

2.  Publication. 

8.  Bistriots. 

4.  ApproTal  of  petitions. 

6.  Beeoid. 

6.  Tmstees. 

7.  By-laws. 

8.  Powers  of  tmstefls. 

9.  Reports. 

10.  Assessments  for  t)enefits. 

11.  Warrants. 

12.  Paynents. 

18.  Subsequent  assessments. 

14.  Lists. 

15.  What  lists  must  contain. 

16.  Certified  copies. 

17.  Liens. 

18.  Time  for  payments. 

19.  CoUection  by  suit. 

20.  Work. 

21.  Accounts. 

22.  Property. 

28.  Condemnation. 

24.  Code  of  civil  procedure. 

25.  Individual  owners. 

26.  PrivMeges. 

^BCnoH  1.  Whenever  the  owners  of  any  body  of  lands  fipsotpr 
tiUe  of  one  mode  of  irrigation  or  drainage  desire  to  irrigate  txt 
drain  the  same,  they  may  present  to  the  board  of  supervisors  of 
the  county  in  which  the  lands  or  the  greater  portion  thereof  ar9 
situated,  at  a  regular  meeting  ol  the  board,  a  petition  setting  forti^ 
that  they  desire  to  adopt  measures  to  irrigate  the  sawe,  ue  dJi? 
sci'iption  of  the  lands  by  legal  subdivisions,  the  number  of  acres  vsl 
the  whole  district,  and  the  number  of  acres  in  each  tract,  with  thjO 
names  of  the  owners  thereof  and  the  names  of  three  persons  who 
may  desire  to  serve  as  trustees  for  the  first  three  months. 

Sec.  2.  The  petition  must  be  verified  by  the  affidavit  of  one  td 
the  petitioners,  jand  must  be  published  for  four  weeks  next  prece4^ 
i  ng  the  hearing  thereof,  in  some  newsj>aper  published  in  the  coun^ 
in  which  the  lands  are  situated ;  or,  if  there  is  no  newspaper  pub- 
lished in  the  county,  then  it  must  be  published  in  some  newsfxaper 
having  a  general  circulation  in  the  county,  and  an  affidavit  of 
publication  must  be  filed  with  such  petition. 

Sbc.  3.  When  a  district  is  situated  partly  in  differept  ooun|^, 
the  trustees  must,  after  the  petition  has  been  granted,  |orv4Mcd  a 
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fiopy  -thereof  to  IU»  fiUtk  of  the  board  of  si^perriaors  of  each  of  the 
«oti]|tiea  la  which  any  portion  of  jthe  district  may  lie,  and  ^ 
)l)oard  to  whidi  the  same  is  forwarded  must  not  allow  another  dU- 
tiict  to  be  formed  within  such  district  unless  with  thp  consent  pi 
the  trustees  thereof. 

S^c.  4*  If  the  board  of  supeprisors  find  upon  the  bearing  fit  the 
petition  that  the  statements  are  correct,  ana  that  no  land  is  im- 
properly included  or  excepted  from  the  district,  they  must  note 
their  ap{»»yal  oa  the  petition,  which  approval  must  l>e  signed  by 
the  president  and  attested  by  the  clerk ;  |ind  from  and  after  tlie 
approval  the  (jUstrict  is  duly  forqaed,  and  the  persons  named  in  the 
petition  are  the  trustees  for  the  first  three  months,  and  until  their 
wccessprs  are  appointed. 

S^.  5.  The  petition  must  then  be  recorded  by  the  county  re- 
order in  a  book  kept  for  the  purpose. 

SeiG.  <6.  After  the  approval  of  the  petition,  the  petitioners  may 
pnake  such  by-laws  as  they  deem  necessaiy  for  future  appoint- 
fl^iteat  of  tYHstees  and  to  effect  the  works  of  irrigation  or  drainage, 
keep  the  saaie  in  repair  and  operation,  and  for  the  control  and 
management  thereof,  by  the  votes  or  consent  of  a  majority  of  the 
owners  of  the  lands  within  their  district. 

S£0.  7.  The  by-laws  adopted  must  be  signed  by  persons  owning 
a  majority  of  the  land  within  the  district,  and  must  be  recorded 
by  the  county  recorder  in  the  same  book  and  immediately  follow- 
ing the  petition. 

Sec.  8.  The  board  thus  formed  have  power  tp  elect  one  of  their 
number  president  thereof,  and  to  employ  engineers  to  survey, 
plan,  locate,  and  estimate  the  jcost  of  the  works  necessary  for  t^e 
irrigation^  the  water  rights  needed,  and  the  land  needed  for  right 
of  way,  including  drains,  canals,  sluices,  water  gates,  embank- 
mei^,  and  material  for  construction,  and  to  construct,  maintain, 
Mid  keep  in  repair  all  works  necessary  to  the  object  in  view. 

Sec.  9.  The  board  of  trustees  must  report  to  the  board  of  super- 
visors of  the  county,  or  if  the  district  is  in  more  than  one  county 
jUien  to  the  board  oi  supervisors  of  each  counter  in  which  the  dis* 
trict  is  situated,  the  plans  of  the  work  and  estimates  of  the  costs, 
together  with  estimates  of  the  incidental-expenses  of  superintend- 
ence, repairs,  &c. 

Sec.  10.  The  board  by  which  the  district  was  formed  must  ap- 
point three  commissioners,  disinterested  persons,  resident  of  the 
county  in  which  the  district  or  some  part, thereof  is  situated,  and 
must  view  and  assess  upon  the  lands  situated  within  .the  district 
a  charge  proportionate  to  the  whole  expense  and  to  the  benefits 
which  will  result  from  such  works,  which  charge  must  be  collected 
and  piMd  intp  the  county  treasury  ^  hereio,9^er  provided,  and 
inust  he  placed  by  .the  .treasurer  to  the  credit  f>t  the  district,  asjA 
paid  oi^t  for  the  wo^k  .of  irrigation  or  drainage  upon  the  WBiTf^Dpt 
of  the  trustees,  apjuroved  by  the  bpar4  ^  syu^rvififijii  pt  j^e 
county. 
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Sbc.  U.  The  warrants  drawn  by  the  tmstees  must,  after  the) 
are  approved  by  the  board  of  supervisors,  be  presented  to  the 
treasurer  of  the  county,  and,  if  they  are  not  paid  on  presentation, 
like  indorsement  must'  be  made  thereon,  and  they  must  be  regis- 
tered in  like  manner  as  county  warrants. 

Sec.  12.  If  a  district  is  situated  partly  in  different  counties,  the 
charge  must  be  paid  into  the  treasury  of  the  county  in  which  the 
particular  tract  may  be  situated. 

Sec.  13.  If  the  original  assessment  is  insufficient  to  provide  for 
the  complete  irrigation  or  draina^  of  the  lands  of  the  district,  or 
if  further  assessments  are  from  time  to  time  required  to  provide 
for  the  protection,  maintenance,  and  repair  of  the  works,  the 
trustees  must  present  to  the  board  of  supervisors  by  which  the 
district  was  formed  a  statement  of  the  work  to  be  done  and  its 
estimated  cost,  and  the  board  must  make  an  order  directing  the 
commissioners  who  made  the  original  assessment,  or  other  com- 
missioners to  be  named  in  such  order,  to  assess  the  amount  of  such 
estimated  cost  as  a  charge  upon  the  lands  within  the  district, 
which  assessment  must  be  made  and  collected  in  the  same  man- 
ner as  the  original  assessment. 

Sec.  14.  The  commissioners  appointed  by  the  board  of  super- 
visors must  make  a  list  of  the  charges  assessed  against  each  tract 
of  land. 

Sec.  15.  The  list  must  contain : 

1.  A  description  by  legal  subdivisions  or  natural  boundaries,  of 
each  tract  assessed. 

2.  The  number  of  acres  in  each  tract. 

3.  The  names  of  the  owners  of  each  tract,  if  known,  and  if  un- 
known, that  fact. 

4.  The  amount  of  the  charge  assessed  against  each  tract. 

Sec.  16.  The  list  so  made  must  be  filed  with  the  coun^  treas- 
urer of  the  county,  or  if  the  district  is  partly  situated  in  different 
counties,  then  the  original  list  must  be  filed  in  the  county  first  in 
order  under  alphabetical  arrangement,  and  copies  thereof,  certified 
by  the  commissioner,  must  be  filed  with  the  treasurer  of  each  of 
the  other  counties. 

Sec.  17.  From  and  after  the  filing  of  the  list,  or  certified  copy 
thereof,  the  charges  assessed  upon  any  tract  of  land  within  the 
county  constitutes  a  lien  thereon. 

Sec.  18.  The  lists  thus  prepared  must  remain  in  the  office  of  the 
treasurer  for  thirty  days,  or  longer  if  ordered  by  the  board  of 
trustees,  and  during  the  time  they  so  remain  any  person  may  pay 
the  amount  of  the  charge  against  any  tract  to  the  treasurer,  vrith- 
out  cost 

Sec.  19.  If  at  the  end  of  thirty  days,  or  of  the  longer  time  fixed 
by  the  trustees,  all  of  the  charges  have  not  been  paid,  the  treas- 
urer must  return  the  lists  to  the  district  attorney,  who  must  at 
once  proceed  by  civil  action  to  collect  such  charges. 
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Sbc.  20.  The  work  must  be  executed  under  the  direction  and  In 
the  manner  prescribed  by  the  board  of  trustees. 

Sec.  21.  The  board  must  keep  accurate  accounts  of  all  expen- 
ditures, which  accounts,  and  all  contracts  that  may  be  made  by 
them,  are  open  to  the  inspection  of  the  board  of  supervisors  and 
every  person  interested. 

Sec.  22.  The  trustees  may  acquire,  by  purchase,  all  property 
necessary  to  carry  out  and  maintain  the  system  of  irrigation  or 
drainage  provided  for.  # 

Skc.  23.  The  trustees  may  acquire  b^  condemnation : 

1.  The  right  to  the  use  of  any  running  water  not  already  used 
for  culinary  or  domestic  purposes,  or  for  irrigating,  milling,  or 
mining  purposes. 

2.  The  right  of  way  for  canals,  drains,  embankments,  and  other 
work  necessary,  and  may  take  materials  for  the  construction, 
maintenance,  and  repair  thereof,  from  lands  outside  of  as  well  as 
within  the  limits  of  the  district. 

Skc.  24  The  provisions  of  Title  VII.,  Part  III.,  of  the  Code  of 
Civil  Procedure  are  applicable  to,  and  the  condemnation  herein 
provided  for  must  be  made  thereunder. 

Sec.  25.  Whenever  any  district  susceptible  of  one  mode  of  irri- 
gation or  drainage  is  entirelv  owned  by  parties  who  desire  to  irri- 
gate or  drain  the  same,  and  to  manage  the  irrigation  or  drainjige 
without  the  intervention  of  trustees  or  the  establishment  of  by- 
laws, they  may  file  the  petition  provided  for  in  sections  one  and 
two,  and  must  state  therein  that  they  intend  to  undertake  the 
[  irrigation  or  drainage  on  their  own  responsibility. 

)  Sec.  26.  If  the  petition  is  granted,  the  owners   of  the  lands 

j  have  all  the  rights,  immunities,  and  privileges  granted  to  boards 

I  of  trustees,  and  in  all  proceedings  the  names  of  the  owners  may 

I  be  used  instead  of  the  names  of  trustees. 

I  Sec.  27.  This  act  shall  not  be  so  construed  as  applying  to  the 

I  counties  of  Fresno,  Kern,  Tulare,  and  Yolc. 

Sec.  28.  This  act,  and  the  provisions  of  the  title  of  the  Code 
I  of  Civil  Procedure  herein  referred  to,  so  far  as  proceedings  under 

I  this  act  are  to  be  had,  shall  be  in  force  from  ana  after  the  passage 

I  of  thia  act. 

Approved  April  1,  1872. 
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An  Act  in  Jtelation  to  the  Care  of  Orphan  and  Abandoned  CkU^ 
dren.     [Stats.  1873-4,  pp.  297-8.] 

[Enacting  clause.] 

BionOH  1.  Names  must  be  published  qttarteily. 

2.  Abandonment  b^parenta  a  misdemeanor. 

8.  Child  remainii^  in  asylum  one  year  is  deemed  abandoned. 

4.  Managers  entitled  to  guardianship  of  abandoned  child. 

Section  1.  It  shall  be  the  duty  of  the  officers  or  managers  of 
each  and  every  orphan  asylum  in  this  State,  to  publish,  on  the 
first  of  January,  April,  July,  and  October,  in  each  year,  in  some 
newspaper  of  general  circulation  published  in  the  county  where 
such  asylum  snail  be  situated,  a  notice,  giving  the  name,  age, 
and  sex  of  each  child  received  into  such  orphan  asylum  as  am 
orphan  since  the  last  quarterly  publication,  together  with  sach. 
other  information  as  would  be  likely  to  lead  to  the  identification 
of  such  child  by  its  relations  br  friends.  Such  notice  must  be  pul>< 
lished  for  at  least  four  weeks,  if  in  a  weekly,  and  for  at  least  ten 
davs,  if  in  a  daily  newspaper. 

Sec.  2.  Any  parent  who  shall  knowingly  and  wilfully  abandon, 
and  who,  having  the  ability  so  to  do,  shuf  fail,  neglect,  or  refuse 
to  maintain  his  or  her  minor  child  under  the  affe  of  fourteen  years, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  may  be  prosecuted 
and  punished  therefor,  and  shall  forfeit  the  guardianship  of  such 
child.  Any  person  who  shall  falsely,  knowmg  the  same  to  be 
ffUse,  represent  to  any  manager,  officer,  or  agent  of  any  or^^an 
asylum  or  charitable  association  for  the  care  of  orphans,  that  any 
child  for  whose  admission  into  such  asylum  application  is  made,  is 
an  orphan,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished 
accordingly. 

Sec.  3.  Any  parent  or  guardian  who  shall  knowingly  pennit 
his  or  her  child  or  ward  to  remain  for  the  space  of  one  year  m  any- 
orphan  asylum  in  this  State,  wherein  such  child  shall  be  supported 
hj  charity,  and  who,  during  such  period,  shall  fail  or  neglect  to 
give  notice  in  writing  to  the  managers  or  officers  of  such  asylum 
that  he  or  she  is  such  parent  or  guardian,  shall  be  deemed  to  have 
abandoned,  and  shall  lorever  foneit  all  right  to  the  guardianship, 
care,  custody,  and  control  of  such  child. 

Sec.  4.  The  officers  or  managers  of  the  orphan  asylum  havinc^ 
any  such  abandoned  child  in  its  care,  shall  have  the  preferred 
right  to  the  guardianship  of  such  child,  and  upon  application  to 
the  courts  in  the  manner  prescribed  bylaw,  shall  be  duly  appointed 
such  guardians,  and  shall  have  letters  of  guardianship. 

Sec.  5.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  March  7, 1874. 
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Alt  Ad  tthlSmg  to  Convevancet  of  Heal  EtkUe.    [Stftts.  llf7JM) 

pp.  345-6.] 

[Eaacting  clause.] 

SscTiON  1.  GonTeyance  by  party  who  had  changed  hU  naUxe. 
2.  Gonyeyance  to  be  {ndei:ed  in  both  names. 
8.  Duty  of  recorders. 

SKOtioN  1.  Any  person  in  whom  the  title  of  real  estate  is  viested, 
who  shall  afterwards,  from  any  csase,  hare  his  or  her  name 
Changed,  shalf,  in  any  conveyances  of  said  real  estate  so  held,  set 
forth  the  name  ill  Vhieh  he  or  she  derived  title  td  said  real 
estate. 

Site.  ^.  All  conveyances  of  real  estate,  except  patents  issued  by 
the  State  as  a  pafrty  made  by  any  public  officer  pursuant  to  any 
law  of  this  State,  shall,  when  recorded  by  the  county  recorder, 
be  Ify  hnn  alphaoetically  indexed  in  the^' Index  of  Grantors,'* 
both  in  the  name  of  the  officer  making  such  sale,  and  in  the  name 
of  the  person  owning  the  property  so  sold. 

Sec.  3.  It  is  hereby  made  the  duty  of  all  county  recorders  to  al- 
phabetically index,  in  the  **  Index  of  Grantors,"  both  in  the  name 
Dy  which  title  was  acquired,  and  also  by  which  the  same  was  con- 
veyed, all  conveyances  referred  to  in  section  one  of  tbis  act. 

Sec.  4.  This  act  shall  be  in  force  from  and  after  ito  passage. 

Approved  March  11,  1874. 


An  Act  tuj^lemeatary  to  an  Act  entitled  an  Ad  to  authorize  the 
Formation  of  Corporations  to  provide  the  Members  thereof  with 
ffomesteadSf  or  Lots  of  Land  suitable  for  Homietteads,  approved 
Maff  twentieth f  eighteen  hundred  and  sixty-one.  [State*  1873-4, 
p.  536.] 

[Enacting  clause.] 

SionoH  1.  Extending  corporate  exiflteiice. 
2.  Extension,  how  made. 

Section  1.  Any  corporation  formed  under  the  act  to  which  this 
act  is  suiH>lemental,  wnose  period  of  existence  is  not  stated  in  its 
M^icles  of  incorporation  to  be  ten  years,  maj  continue  its  corporate 
existence  for  ten  years  from  the  date  of  fihng  i^  articles  of  incoi^ 
poration,  upon  complying  with  the  provisions  of  this  act. 

Sbo.  %  Any  such  corporation  existing  on  the  first  day  of  Jan- 
naiy  eighteen  hundred  and  seventy-four,  may,  at  any  time  before 
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Its  period  of  existence,  as  stated  in  its  articles  of  incorporation, 
shall  expire,  continue  its  existence,  as  stated  in  section  one  of  this 
act,  by  a  majority  vote  of  its  board  of  trustees  at  any  meeting  of 
such  Doard,  or  by  a  vote  of  a  majority  of  the  stockholders  as  the 
board  of  trustees  may  elect.  A  certificate  of  the  action  of  the 
directors,  signed  by  them  and  their  secretary,  when  the  election 
is  made  by  their  vote,  or  upon  the  written  consent  of  the  stock- 
holders or  members,  or  a  certificate  of  the  proceedings  of  the  meet- 
ing of  the  stockholders  or  members,  when  such  election  is  made  at 
any  such  meeting,  signed  by  the  chairman  and  secretary  of  the 
meeting  and  a  majority  of  the  directors,  must  be  filed  in  the  office 
of  the  clerk  of  the  county  where  the  original  articles  of  incorpora- 
tion are  filed,  and  a  certified  copy  thereof  must  be  filed  in  the 
office  of  the  secretary  of  state;  and  thereafter  the  corporation 
shall  continue  its  existence  under  the  provisions  of  this  act,  and 
shall  possess  all  the  rights  and  powers,  and  be  subject  to  all  the 
obligations,  restrictions,  and  limitations  prescribed  by  the  act  of 
which  this  is  supplementary. 

Ssa  3.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved,  March  23, 1874. 


An  Act  to  enable  Certain  Parties  therein  named  to  alienate  or   •< 
cumber  Homesteads.    [Stats.  1873-4,  pp.  582-3.] 

[Enacting  clause.] 

Skotion  1.  Sale  of  homestead  of  insane  person. 
2.  What  notice  given. 
8.  Application,  when  filed. 

4.  Order  of  court. 

5.  Fees  of  pablic  administrator. 

Sbctiok  1.  In  case  of  a  homestead,  if  either  the  husband  or 
wife  shall  become  hopelessly  insane,  upon  application  of  the  hus- 
band or  wife,  not  insane,  to  the  Probate  Court  of  the  county  in 
which  said  homestead  is  situated,  and  upon  due  proof  of  such 
insanity,  the  court  may  make  an  order  permitting  the  husband  or 
wife,  not  insane,  to  sell  and  convey,  or  mortgage  such  home- 
stead. 

Sec.  2.  Notice  of  the  application  for  such  order  shall  be  given 
by  publication  of  the  same,  in  a  newspaper  published  in  the  county 
in  which  such  homestead  is  situated,  if  there  be  a  newspaper 
published  therein,  once  each  week  for  three  successive  weeks  prior 
to  the  hearing  of  such  application,  and  a  copy  of  such  notice 
shall  also  be  served  upon  the  nearest  male  relative  of  such  insane 
hisband  or  wife,  resident  in  this  State,  at  least  three  weeks  prior 
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to  8Qch  application ;  and  in  case  there  be  no  such  male  relatire 
known  to  the  applicant,  a  copy  of  such  notice  shall  be  served 
open  the  public  administrator  ot  the  countv  in  which  such  home- 
stead is  situated ;  and  it  is  thereby  made  t^e  duty  of  such  public 
administrator,  upon  being  served 'with  a  copy  of  such  notice,  to 
appear  in  conrt  and  see  that  such  application  is  made  in  good 
faith,  and  that  the  proceedings  thereon  are  fairly  conducted. 

Sec.  3.  Thirty  days  before  the  hearing  of  any  application  under 
the  provisions  of  the  act,  the  applicant  shall  present  and  file  in 
the  court  in  which  such  application  is  to  be  heard,  a  petition  for 
the  order  mentioned  in  the  first  section  of  this  act,  subscribed  and 
sworn  to  by  the  applicant,  setting  forth  the  name  and  age  of  tibe 
insane  husband  or  wife;  the  number,  age,  and  sex  of  the  chil- 
dren of  sudi  insane  husband  or  wife ;  a  description  of  the  prem- 
I  ises  constituting  the  homestead;    the  value  of  the  same;    the 

>  county  in  which  it  is  situated,  and  such  facts  in  addition  to  that 

of  the  insanity  of  the  husband  or  wife  relating  to  the  circum- 
stances and  necessities  of  the  applicant  and  his  or  her  family,  as 
he  or  she  may  rely  upon  in  support  of  the  petition. 

Sec.  4.  If  the  court  shall  make  the  order  provided  for  in  the 
first  section  of  this  act,  the  same  shall  be  entered  upon  the  min- 
utes of  the  court,  and  thereafter  any  sale,  conveyance,  or  mort- 
gage made  in  pursuance  of  such  order,  shall  be  as  valid  and 
effectual  as  if  tne  property  affected  thereby  was  the  absolute 
property  of  the  person  making  such  sale,  conveyance,  or  mort- 
gage, in  fee  simple. 

Sec  5.  For  all  services  rendered  by  any  public  administrator, 
under  the  provisions  of  this  act,  he  shall  be  allowed  a  fee  not 
exceeding  twenty  dollars,  to  be  fixed  by  the  court,  and  the  same 
shall  be  taxed  as  costs  against  the  person  making  application 
for  the  order  herein  provided  for. 

Sec.  6.  All  acts  and  parts  of  acts  in  conflict  with  the  pro' 
visions  of  this  act  are  hereby  repealed. 

Sec  7.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved,  March  25,  1874. 


An  Act  relating  to  Mutual^  Beneficial^  and  Relief  Asaociaiiofu. 

[Stats.  1873-74,  pp.  745-6.] 

[Enacting  clause.] 

SsonoN  1.  Amociations  may  be  formed.    Number  of  members. 
2.  Formed  by  filing  certificate. 
8.  Assessments. 
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SionoK  4.  May  tneand  own  propcztj. 
6.  By-laws. 
0.  JExiflttng  aflfloeiationfl  may  andl  ilicaiflelyes  oi  this  act. 

Sscnoir  1.  AssociationB  may  be  formed  for  the  {Hirpoee  «f  pay* 
ing  to  the  nominee  of  any  member,  a  sum  upon  the  death  of  «aid 
member,  not  exceeding  three  dollars  for  each  member  of  such  as< 
sociation.  No  such  association  shall  exceed  in  number  one  thoa« 
sand  persons. 

Sec.  2.  Such  association  shall  be  formed  by  filing  a  verified 
certificate  in  the  office  of  the  clerk  of  the  county  in  which  the 
principal  place  of  business  shall  be  situated,  and  filing  a  like  cer^ 
tificate  in  the  office  of  the  secretary  of  the  state  ;  such  cevtificabe 
shall  state  the  general  objects  of  the  association,  its  principal  place 
of  business,  and  the  names  of  the  officers  selected  to  hold  office 
for  tlie  first  three  months,  and  shall  be  signed  by  said  officers,  and 
verified  by  at  least  three  of  them. 

Sec.  3.  Said  associations,  upcm  the  death  of  each  member,  may  ' 
levy  an  assessment  upon  each  i|iember  living  at  the  time  of  the 
death,  not  exceeding  three  dollars  for  each  member,  and  collect 
the  same,  and  pay  the  same  to  the  nominee  of  such  deceased;  «nd 
may  also  provide  the  payment  of  such  annual  pajrments  of  mem- 
bers as  may  be  deemed  best.  Such  annual  assessment  upon  any 
one  member  not  to  be  raised  above  the  annual  assessment  estab* 
lished  at  the  time  such  member  joined  such  association. 

Sec.  4.  Such  association,  by  its  name,  may  sue  and  be  sued,  fukl 
may  loan  such  funds  as  it  may  have  on  hand,  and  may  own  aufiSr 
cient  real  estate  for  its  business  purposes,  and  such  other  real  e»- 
taJbt  as  it  ma^  be  necessarv  to  purchase  on  foreclosure  of  its  mort- 
gages; providedy  such  real  estate  so  obtained  through  foreclosure 
shall  be  sold  and  conveyed  within  five  years  from  the  day  title  is 
obtained,  unless  the  District  Court  of  the  proper  district  shall,  upon 
petition  and  good  cause  shown,  extend  the  time. 
^  Sec.  5.  Such  association  may  make  such  by-laws,  not  incon- 
sistent with  the  laws  of  this  State,  as  may  be  necessary  for  its  gov- 
ernment, and  for  the  transaction  of  its  business,  and  shall  not  be 
subject  to  the  provisions  of  the  general  insurance  laws. 

Sec.  6.  All  associations  heretofore  formed  for  the  objects  con- 
templated by  this  act,  and  now  in  operation,  may  avail  themselves 
of  its  provisions  by  filing  the  certificate  provided  for  in  section  one : 
promatdf  that  such  societies  shall  not  have  a  greater  membership 
than  three  thousand. 

Sec.  7.  This  act  shall  take  effect  immediately. 

Approved  March  28, 1874. 
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An  Act  for  the  Better  Protection  of  the  Stoci^olderh  in  Corpora^ 
tioru  formed  under  the  Laws  of  the  State  of  CaUfomiajfor  the 

fwrpoae  of  Carrying  on  and  Conducting  the  Business  of  Mining, 
Stats.  1873-74,  pp.  866-867.] 

[Enacting  clause.] 

SsQXioir  1.  Books  to  be  open  for  examination  of  stockholders ;  written 
statements  semi-annually. 
2.  Stockholders  to  have  the  right  of  examining  property. 
8.  Imstees  liable  to  fine  and  expenses. 

tSeccion  1.  It  shall  be  the  duty  of  the  secretanr  of  every  cor- 
poration formed  under  the  laws  of  the  State  of  CaUfomia,  for  the 
purpose  of  mining,  to  keep  the  books  of  such  corporation,  as  pre- 
scribed by  its  by-laws,  provided  such  by-laws  are  not  inconsistent 
with  the  laws  of  this  State.  The  books  of  such  corporation  shall 
be  produced  for  examination  and  inspection  during  the  hours  of 
business,  every  day  in  the  year,  Sundays  and  le^al  holidays  ex- 
cepted, upon  the  demand  of  any  stockholder,  holding  and  pre;sent- 
ing  a  certificate  of  stock  in  such  corporation,  either  in  his  own 
name  or  properly  indorsed ;  and  the  secretary  of  such  corporation 
shall  be  required  upon  the  demand  of  any  stockholder  holding 
stock  in  such  corporation,  to  the  amount  of  five  hundred  dollars, 
par  value,  to  have  the  books  of  the  corporation  written  up  at  the 
end  of  each  month,  and  shall  make  out  a  balance  sheet  showing 
the  correct  financial  condition  of  the  corporation ;  and  on  or  before 
the  tenth  day  of  January  and  July  of  each  year,  he  shall  make  out 
a  written  statement,  showing  all  the  business  and  financial  trans- 
actions of  the  corporation  for  the  six  months  preceding,  which 
statement  shall  also  contain  a  full  description  of  all  property  of 
the  corporation,  and  the  character  and  extent  of  the  same,  and 
such  statements,  together  with  all  papers  and  records  of  the  corpo- 
ration, ^lall  be  open  to  examination  and  inspection  upon  any  de- 
mand by  such  stockholder.  All  demands  of  stockholders,  as  spe- 
cified in  this  section,  shall  be  made  to  the  secretary,  at  the  office  of 
the  corporation,  where  its  principal  place  of  business  is  located. 

Sec.  2.  Any  owner  of  stock,  of  the  par  value  of  $500,  in  any 
of  the  corporations  mentioned  in  section  one  of  this  act,  shall  at 
all  hours  of  business  or  labor  on  or  about  the  premises  or  property 
of  such  corporation,  have  the  right  to  enter  upon  such  property 
and  examine  the  same,  either  on  the  surface  or  underground.  Ana 
it  is  hereby  made  the  duty  of  anjr  and  all  ofiicers,  managers, 
agents,  superintendents,  or  persons  in  charge,  to  allow  any  sucn 
stockholder  to  enter  upon  and  examine  any  of  the  property  of  such 
corporation,  at  anj  time  during  the  hours  of  business  or  labor. 
And  the  presentations)  of  certificates  of  stock  in  the  corporation  cff 
the  par  value  of  $500,  to  the  ofiicer  or  person  iii  charge,  shall  he 
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primd/acie  evidence  of  ownership  and  right  to  enter  upon  or  into, 
and  make  examinatipns  of  the  property  of  the  corporation. 

Sec.  3.  The  violations  of  any  oi  the  provisions  of  sections  one 
and  two  of  this  act«  shall  subject  the  trustees  of  the  corporation  to 
a  fine  of  two  hundred  dollars  and  costs  of  suit,  and  the  expenses 
of  the  stockholders  so  refused,  iu  travelling  to  and  from  the  prop- 
erty, which  may  be  recovered  in  any  court  of  competent  jurisdic- 
tion, either  in  the  county  where  the  property  is  situated,  or  in  the 
countpr  where  the  office  and  principal  place  of  business  of  the  cor- 
poration is  situated,  which  said  fine  shall  be  imposed  and  collected 
for,  and  paid  over  to  the  person  so  refused,  together  with  all  mon- 
eys collected  for  the  said  travelling  expenses. 

Skc.  4.  All  acts  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed. 

Approved  March  30,  1874. 


An  Act  concerning  Corporations  and  Persons  engaged  in  the  Bud* 
ness  of  Banking.    [Stats.  1875-76,  p.  729.] 

[Enacting  clause.] 

Sionov  1.  Banks  to  publish  semi-annual  statements. 
2.  Assets  and  liabilities  to  be  described. 
8.  Liability  for  making  false  statement. 
4.  Foreign  banking  corporations. 
6.  Recover  to  keep  records. 
6.  Fees  of  recorder. 

Section  1.  Every  corporation,  and  all  persons,  and  every  per- 
son hereafter  doing  a  banking  business  in  this  State  shall,  in  Jan- 
uary and  July  of  every  year,  publish  in  at  least  one  newspaper 
published  in  the  county  in  which  the  principal  office  of  such  cor- 
poration may  be  situated,  or  in  which  said  persons  or  person  may 
reside,  and  also  file  for  record,  in  the  recorder's  ofnce  of  said 
count^,  a  sworn  statement,  verified,  in  the  case  of  any  snch  cor- 
poration, by  its  president  or  manager,  and  by  its  secretary  or 
cashier,  and  in  the  case  of  any  such  individual  or  individuals,  by 
him  or  them,  of  the  amount  of  capital  actually  paid  into  such  cor- 
poration, or  into  such  banking  business ;  provided^  that  nothine 
shall  be  deemed  capital  actually  paid  in  except  money  bond  JitM 
paid  into  the  treasury  of  such  bank,  and  under  no  circumstances 
shall  the  promissory  note,  check,  or  other  obligation  of  any  di- 
rector or  stockholder,  or  of  the  proprietors  or  proprietor  of  any 
such  bank,  be  treated,  computed,  or  in  any  manner  considered 
«ny  part  of  such  actually  paid  in  capital.  If  no  newspaper  of 
general  circulation  be  published  in  the  aforementioned  county. 
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vhen  and  in  that  case  sach  publication  of  said  statement  shall  be 
made  in  at  least  one  newspaper  of  general  circulation  published 
in  the  cit^  and  county  of  San  Francisco,  and  in  one  newspaper  of 
general  circulation  published  in  the  city  and  county  of  Sacra- 
mento. 

Sec.  2.  Every  corporation  and  all  persons  and  ever}'  person 
hereafter  doing  a  banking  business  in  this  State  shall  likewise 
publish  in  sucn  newspaper  or  newspapers,  and  shall  also  file  for 
record,  in  the  recorder's  office  of  said  county,  in  January  and 
Julv  of  each  ^ear,  a  like  sworn  statement  of  the  actual  condition 
ana  value  of  its  assets  and  liabilities,  and  where  said  assets  are 
situated. 

Sec.  3.  The  directors  of  every  such  corporation  which  shall 
publish  or  file  for  record,  as  aforesaid,  a  false  statement  of  the 
amount  of  capi.tal  actually  and  bond  nde  paid  into  such  corpora- 
tion, or  a  false  statement  of  the  actual  condition  and  value  of  its 
assets  and  liabilities,  or  as  to  where  said  assets  are  situated,  shall 
be  jointly  and  severally  liable  to  any  person  thereafter  dealing 
with  such  corporation  to  the  full  extent  of  such  dealing ;  and  no 
corporation,  and  no  person  or  persons  who  fail  to  compfy*  with  the 
provisions  or  any  of  the  provisions  of  this  law,  shall  maintain  or 
prosecute  any  action  or  proceeding  in  any  of  the  courts  of  this 
State  until  they  shall  have  first  duly  filed  the  statements  herein 
provided  for,  and  in  all  other  respects  complied  with  the  provisions 
of  this  law ;  nor  shall  any  assignee  or  assignees  of  any  such  cor- 
poration or  person  whose  assi^ment  shall  be  made  subsequent  to 
any  such  failure  to  comply  with  the  provisions  of  this  law,  main- 
tain any  action  or  proceeding  in  any  court  of  this  State  until  his 
or  their  assignor  or  assignors  shall  have  first  duly  complied  with 
the  provisions  of  this  law. 

Sec.  4.  Where  anv  of  such  banking  corporations  shall  be  for- 
eign, the  statements  hereinbefore  provided  for  shall  be  verified  by 
the  a^ent  or  manager  of  the  business  of  such  corporation  resident 
in  this  State,  wjio  shall  be  subject  to  the  same  liabilities  herein 
provided  as  against  directors  of  aov  such  banking  corporation,  and 
also  as  against  every  such  bank  officer. 

Sec.  5.  The  recorder  of  each  county  of  this  State  shall  keep  two 
sets  of  well-bound  books  for  the  record  of  the  sworn  statements 
herein  provided  for,  respectively,  one  of  which  sets  of  books  shall 
be  labelled,  '*  Statements  of  Banking  Capital,''  and  the  other, 
'*  Statements  of  Banking  Assets,*'  and  said  recorder  shall,  upon 
the  payment  of  his  fees  for  the  same,  record  separately  said  respec- 
tive sworn  statements  in  its  appropriate  booK,  and  shall  keep  a 
separate  index  of  each  of  said  sets  of  books.  Said  original  sworn 
statements  need  not  be  acknowledged  in  order  to  be  recorded  as 
i^oresaid,  but  must  be  verified  as  aforesaid  before  some  judge  or 
dfiScer  of  this  State  authorized  to  take  affidavits  to  be  used  before 
any  court  in  this  State,  and  shall  always  remain  and  be  kept  on 
file  in  the  office  of  said  recorder. 
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Seo.  6.  The  receiver  <d  every  county  in  this  State  shall  receive, 
for  recording  any  of  the  sworn  statements  herein  provided  for,  for 
every  folio,  twenty-^ve  cents  ;  and  for  noting  on  any  such  sworn 
statement  the  time  when  and  the  place  where  recorded,  twenty- 
five  cents ;  and  for  certified  copies  of  such  sworn  statements,  to 
which  any  one  paying  for  the  same  shall  he  entitled,  twenty-five 
cents  per  folio. 

Sec.  7.  This  act  shall  take  effect  from  and  After  its  passage. 

Approved  April  X,  1876. 


Jm  Act  concerning  Lodging-hcutes  €md  Sleeping  Apartments  within 
the  Umitt  of  Incorporated  Cities,    [Stats.  1S75-6,  p.  759.] 

[Enacting  clause.] 

ftecnoK  1.  Number  of  4:ubic  feet  for  eaeh  person. 
2.  MiBdemeaiiDr. 
8.  Arrest. 
4.  Buildings  excepted. 

Section  1.  Every  persoi^  who  owns,  leases,  lets,  (mt  hires,  to 
any  person  or  persons,  any  room  or  apartment  in  any  building, 
house,  or  other  structure,  within  the  limits  of  any  incorporated 
city,  or  city  and  county,  within  the  State  of  Calilfornia,  for  the 
purpose  of  a  lodging  or  sleeping  apartment,  which  room  or  apart- 
ment contains  less  than  five  hundred  cubic  feet  of  space,  in  the 
clear,  for  each  person  so  occupying  such  room  or  apartment,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  less  than  fift^"  (50)  dollars  or 
more  than  five  hundred  (500)  dollars,  or  by  impnsonment  in  the 
county  jail,  or  by  both  such  fine  or  imprisonment. 

Sec.  2.  Any  person  or  persons  found  sleeping  or  lod^ng,  or 
who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging  in,  any 
room  or  apartment  which  contains  less  than  five  hundred  (50U) 
cubic  feet  of  space,  in  the  clear,  for  each  person  so  occupying  such 
room  or  apartment,  shall  be  deemed  guilty  of  a  misdemeanor,  and. 
shall,  upon  conviction,  be  punished  by  a  fine  of  not  less  thafi  ten 
(10)  or  more  than  fifty  (50)  dollars,  or  by  both  such  fine  and  im- 
prisonn^ent. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  such  other 
person  to  whom  the  police  powers  of  a  city  are  delegated),  to  de- 
tail a  competent  and  qualified  ofiicer  or  ofiicers  of  the  regular  force 
to  examine  into  any  violation  of  any  of  the  provisions  of  this  act. 
and  to  arrest  any  person  guilty  of  any  such  violation. 

Sec.  4.  The  provisions  of  this  act  shiUl  not  be  constmed  to 
»pply  to  hospitals,  jails,  prisons,  insane  asylums,  pr  other  public 
iistitutions. 
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Sec.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed. 

Skc.  6.  Tliis  act  shall  take  effect  and  be  in  force  from  and  after 
Its  passage. 

Approved  April  3, 1876. 


An  Act  Relative  to  Apprentices  and  Masters,    [Stats.  1875-6,  pp 

842-845.] 

[Enacting  clause.] 

Baonov  1.  BUnors  may  be  apprenticed. 
2.  By  whom. 

8.  ConMnt  of  minor  necessaxy. 
4.  Indentures. 
6.  Indentures  not  binding  after  death  of  nuuter 

6.  When  mother  may  consent. 

7.  Executor  may  bind. 

8.  County  Court  may  bind. 

9.  Obligations  of  master. 

10.  Payments  to  be  to  apprentice  alone. 

11.  Treatment  of  apprentices. 

12.  Age  to  be  stated. 

18.  Court  to  hear  complaints. 

14.  Court  may  discharge  apprentice. 

15.  Liability  of  master. 

16.  Action  for  neglect,  Ac,  of  apprentice 

17.  Court  may  dissoWe  apprenticeship. 

18.  Parties  to  indenture  liable  for  breach  of  covenant 

19.  Encouragement  of  runaway  a  misdemeanor 

20.  On  removal  of  m^ter  from  the  State. 

Section  1.  All  minors,  at  the  age  of  fourteen  years,  may  be 
bound  by  covenant  or  indenture,  in  eonforniity  with  the  stipula- 
tions herein  specified,  to  any  mechanical  trade  or  art,  or  the  occu- 
pation of  farming,  as  apprentices ;  males,  to  the  age  of  twenty- 
one  years,  and  females  to  the  age  of  eighteen. 

Sec.  2.  Minors,  at  or  above  the  age  of  fourteen  years,  may  be 
bound  by  the  fatlier,  or,  in  case  of  his  death,  incompetency,  or 
where  he'  shall  have  wilfully  abandoned  his  family  for  one  year 
without  making- suitable  provision  for  their  support,  or  has  become 
an  habitual  drunkard,  viu^ant,  &c.,  then  by  tneir  mother,  or  by 
their  legal  guardian ;  and  if  illegitimate,  they  may  be  bound  by 
heir  mother  ;  and  if  thejr  have  no  parent  competent  to  act,  and 
no  guardian,  they  m^  bind  themselves,  with  the  approbation  of 
the  County  Court  of  the  countv  where  they  reside;  but  the  power 
»f  a  mother  to  bind  her  children,  whether  legitimate  or  iliegiti* 
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mate,  shall  cease  Hpon  her  subsequent  marriage,  and  shall  not  be 
exercised  by  herself  or  her  husband,  at  any  time  during  her  mar- 
riage, without  the  approval  of  the  County  Court  of  the  county 
wherein  she  or  he  resides. 

Sec.  3.  In  all  cases,  the  consent  of  the  minor,  personally,  is 
required  as  a  party  to  the  covenant,  and  should  be  so  expressed 
in  the  indenture,  and  testified  by  his  or  her  signing  the  same. 

Sec.  4.  Indentures  shall  be'  signed,  sealed,  and  delivered  in 
duplicate  copies,  in  the  presence  of  all  the  parties  concerned,  and 
when  made  with  the  approbation  of  the  County  Court,  or  the  judge 
thereof,  in  vacation,  such  approbation  shall  be  certified  in  writing 
indorsed  upon  each  copy  of  the  indenture.  One  cop^  of  the  in- 
denture shall  be  kept  for  the  use  of  the  minor  bv  his  parent  or 
guardian  (when  executed  by  them,  respectively),  but  when  made 
with  the  approbation  of  the  County  Court,  it  shall  be  deposited 
in  the  safe  keeping  of  the  clerk  of  said  court  for  the  use  of  the 
minor.  The  otner  copy  shall  be  held  by  the  master,  and  delivered 
up  by  him  to  the  apprentice  at  the  expiration  of  his  term  of 
service. 

Sec.  5.  No  indenture  of  apprentice,  made  in  pursuance  of  this 
act,  shall  bind  the  minor  after  the  death  of  his  master,  but  the 
apprenticeship  shall  be  thenceforth  discharged,  and  the  minor  may 
be  bound  out  anew. 

Sec.  6.  Facts  of  incapaci^,  desertion,  drunkenness,  vagrancy, 
&c.,  shall  be  decided  in  the  County  Court  by  a  jury,  before  the  in- 
denture shall  take  effect,  and  an  indorsement  on  the  indenture, 
under  seal  of  the  court,  that  the  charge  or  charges  are  proved, 
shall  be  sufiicient  evidence  of  the  mother's  power  to  give  such  con- 
sent; but  if  the  jurj'  do  not  find  the  charge  or  charges  to  be  true, 
the  person  at  whose  instance  such  proceedings  may  have  been  had 
shall  pay  all  costs  attending  the  same. 

Sec.  7.  The  executor  who,  by4he  will  of  the  father,  is  directed 
to  bring  up  his  child  to  a  trade  or  calling,  shall  have  power  to 
bind  such  by  indenture  in  like  manner  as  the  father,  if  living, 
might  have  done. 

Sec.  8.  When  any  minor  who  is  poor,  homeless,  cbar^able  to 
the  county,  or  an  outcast,  has  no  visible  means  of  obtaining  an 
honest  livelihood,  it  shall  be  lawful  for  the  County  Court  to  oind 
such  apprentice  until,  if  a  male,  he  arrives  at  the  age  of  twenty- 
one,  ana  if  a  female,  to  the  age  of  eighteen. 

Sec.  9.  It  shall  be  unlawful  for  any  master  to  remove  an  ap- 
prentice out  of  this  State ;  and  in  all  indentures  by  the  County 
Court  for  binding  out  any  orphan  or  homeless  minor  as  an  appren- 
tice, there  shall  be  inserted,  among  other  covenants,  a  clause  to 
<he  following  effect :  that  the  master  to  whom  such  minor  shall  be 
Dound  shall  cause  the  same  to  be  taught  to  read  and  write,  and  the 
ground  rules  of  arithmetic,  the  compound  rules,  and  the  ratio  and 
proportion,  and  shall  give  him  requisite  instruction  in  the  differ- 
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ent  branches  of  his  trade  or  calling  ;  and  at  the  expiration  of  his 
term  of  service,  shall  give  him  two  fall  new  suits  of  clothes  and 
the  sum  of  fifty  dollars,  gold ;  and  if  a  female,  she  shall  receive 
two  fine  new  suits  of  clothes  and  the  sum  of  fifty  dollars  gold ; 
the  two  new  suits  in  either  case  to  be  worth  at  least  sixty  dollars, 
gold. 

Sec.  10.  All  considerations  of  money  or  clothes  paid  or  allowed 
by  the  master,  in  conformity  with  the  foregoing  section,  are  the 
sole  property  of  the  apprentice,  and  to  whom  the  master  is  ac- 
countable for  the  same,  and  he  shall  pay  or  donate  into  the  hand 
of  the  apprentice  alone. 

Sec.  11.  Parents  and  guardians  and  the  County  Court  shall,  from 
time  to  time,  inauire  into  the  treatment  of  the  children  bound  by 
them  respectively,  or  with  their  approbation ;  and  the  judges  of 
the  County  Courts  shall  be  responsible  for  the  chafge  of  indentured 
apprentices  bound  by  the  approbation  of  their  predecessors  in 
otfice,  and  defend  them  from  all  cruelty,  neglect,  breach  of  con- 
tract, or  misconduct  on  the  part  of  their' masters. 

Sec.  12.  The  age  of  every  apprentice  shall  be  inserted  in  the 
indenture,  and  all  indentures  entered  into,  otherwise  than  as  is 
herein  provided,  shall  be,  as  to  all  apprentices  under  age,  utterly 
void. 

Sec.  13.  The  County  Court  shall  hear  the  complaints  of  appren- 
tices who  reside  within  the  county,  against  their  masters,  alleging 
undeserved  or  immoderate  correction,  insufficient  allowance  of 
food,  raiment,  or  lodging,  want  of  instruction  in  the  different 
branches  of  their  trade  or  calling,  or  that  they  are  in  danger  of 
being  removed  out  of  the  State,  or  any  violation  of  the  indenture 
of  apprenticeship  ;  and  the  court  may  hear  and  determine  such 
cases,  and  make  such  order  therein  as  will  relieve  the  party  in- 
jured in  future. 

Sec.  14.  The  County  Court  'shall  have  power,  where  circum- 
stances require  it,  to  discharge  an  apprentice  from  his  apprentice- 
ship, and  in  case  any  m(ftiey  or  other  thin^  has  been  paid,  or  con- 
tracted to  be  paid  by  either  party,  in  relation  to  such  apprentice- 
ship, the  court  shall  make  such  order  concerning  the  same  as  shall 
seem  just  and  reasonable.  If  the  apprentice  so  discharged  shall 
have  been  originallv  bound  by  the  Count;^-  Court,  it  shall  be  the 
duty  of  the  court,  ii  found  necessary,  again  to  bind  such  appren- 
tice, if  under  age. 

Sec.  15.  Every  master  shall  be  liable  to  an  action  on  the  inden- 
ture for  the  breach  of  any  covenant  on  his  part  therein  contained ; 
and  all  damages  recovered  in  such  action,  after  deducting  the  nec- 
essary charges  in  prosecuting  the  same,  shall  be  the  property  of 
the  minor,  and  shall  be  applied  and  appropriated  to  his  use  by  the 
oerson  who  shall  recover  the  same,  and  shall  be  paid  to  the  minor, 
if  a  male,  at  the  age  of  twenty-one  vears,  and  it  a  female,  at  the 
«ge  of  eighteen  years.    If  such  action  is  not  brought  during  the 
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[T/u  references  are  to  the  uetions,] 

Aaaitdonsd,  ftndet  of  thing  not  bound  to  keep  it  for  owner,  $  1871. 
AliiTDONMnrr,  of  husband  by  wife,  relieyos  him  from  duty  of  mppovt; 
176. 

of  child  bj  parent,  evidence  of  relinquishment  of  control,  197. 
See  Act  of  March  7, 1874,  Appendix,  p.  478. 

of  homestead,  how  only  effected,  1243-1244. 

of  ship  by  shipmaster,  2940. 

of  ship,  duties  of  shipmaster  on,  2941. 
In  Marine  InsuranUf 

defined,  2716. 

may  be  made,  in  what  cases,  2717. 

may  be  made,  at  what  time,  2719. 

how  effected,  2721. 

must  be  absolute  and  total,  2718. 

when  defeated,  2720. 

notice  of,  may  be  oral  or  written,  2721. 

notice  of,  to  contain  what,  2722.  ^^ 

can  be  sustained  only  on  {fround  specified  in  notice,  2728i 

effect  of,  2724. 

insurer  paying  for  total  loss,  entitled  ^^2725. 

agents  of  insured  act  for  insurer  after,  2726. 

acceptance  of,  not  necessary,  2727. 

acceptance  of,  not  presumed  from  silence,  2727. 

acceptance  of,  conclusive,  2728. 

made  and  accepted  irrevocable,  2729. 

to  whom  freightage  belongs  after,  2790. 

liability  of  insurer  refusing  to  accept,  2731. 

not  necessary  to  recover  actual  loss,  2732. 

not  necessary  to  recover  actual  total  loss,  2709. 

terminates  authority  of  master  on  behalf  of  owner,  288L 

See  INSDRANCS. 

of  legacies,  1862. 

See  Nuisances,  3484. 3494-8495, 3602. 
Absenos,  effect  of,  on  marriage,  61,  97,  98. 

temporary,  when  may  be  converted  into  desertion,  100. 
Abuse,  of  parental  authority,  remedy  for.  203. 

of  authority,  renders  contract  voidable,  1667, 1576. 
AoOEPTANOB,  of  accord,  is  satisfaction,  1528. 

of  benefit  of  transaction,  effect  of,  1689. 

of  partial  performance,  when  necessary,  1741 

of  rent  renews  lease,  when,  1946. 
32 
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AoMptenee,  of  (ni«nmfy,  notice  of  when  necessary,  §  2796* 

of  principal,  waives  claim  to  interest,  when,  3290. 

See  Abandonmbnt,  2727-2729,  2731 :  Bill  or  EzOHAxei,  8186l 
8193-3199,  8203-^207. 
0/ Proposal  to  Contract, 

See  Contract  1582~1586. 
AooBPTOR.    See  Bill  ov  Exchanok,  S19i3,  3196,  3198,  3199,  3206, 8206. 
▲coKSSiON,  property  may  be  acquired  by,  1000« 
To  Real  Ihroperty, 

by  fixtures,  1013. 

by  alluvion,  1014. 

by  removal  of  bank,  1015. 

by  accumulation  of  earth,  1016. 

by  change  of  river's  course,  1019. 
To  Personal  Property^ 

by  union  of  several  things,  1025. 

by  admixture  of  materials,  1028. 

by  formation  of  new  things,  1029. 

by  workmanship,  1030- 

by  wilful  trespass,  1031. 
AOGXSSORT,  passes  by  transfer  of  principal,  1084, 3540. 

lien  is,  2909. 
AooiBKNT,  error  in  contract  caused  by,  to  be  disregarded,  1640. 

deposit  by,  must  be  accepted,  1816. 

thing  gained  by,  held  in  trust,  2224. 

See  BiiSTAKX. 
'Accord,  defined,  1521. 

effect  of,  1522. 

acceptance  of,  is  sati5«faction,  1528. 

of  liquidated  debt,  1524. 
AcoocyT,  employee  must  render,  1986. 

voluntary  interferer  with  property  must  render,  2078. 

for  what  trust  must,  2237. 

mutual  liability  of  partners  to  render,  2412. 

partner  may  be  required  to,  for  certain  profits,  2488. 
AcoDXULATiONs,  disposition  of,  722. 

when  void,  723. 

certain,  allowed,  724. 

certain  directions  concerning,  when  void  in  part,  726. 

surplus  of,  in  trust,  when  Ikible  to  creditors,  859. 

certain  allowances  may  be  made  out  of,  726. 
ACKNOWLBDQMBNT,  of  declaration  of  marriage,  77. 

of  inventory  of  separate  property  of  wife,  165. 

of  marriage  settlement  contracts,  178. 

of  contract  of  apprenticeship  of  alien  minors,  275. 

of  articles  of  incorporation,  292. 

letters  patent  may  be  recorded  without,  1160. 

of  instruments  for  record,  1158. 

of  Instruments  evidencing  judgment  title,  for  record,  1159 

who  may  take,  in  this  State,  1180>1181. 

who  may  taJce,  in  other  States,  1182. 

who  may  take,  out  of  the  United  States,  1183. 

deputy  may  take,  1184. 

requisites  for,  1185. 

officer  taking,  must  indorse  certificate  thereon,  1188 

form  of  certificate  of,  1189. 
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icknowledgment,  c«rttlleate  of,  by  attorney  In  faet,  $  1192. 
by  married  women,  1186. 
certificate  of,  by  married  women,  1191. 
interpreter  may  be  employed  in  taking,  1201. 
ofilcers  authorized  to  taJce,  may  punish  for  contempt    when, 
1201.  .       J   1"  H  .  , 

after  taking,  must  affix  seaJx  and  signatures,  1193. 

after,  party  may  have  action  to  correct  error  in  certifying,  1202. 

of  instruments  heretofore  made,  to  be  g^Temed  by  then  existing 
laws,  1205. 

of  instruments  affecting  homesteads,  1212. 

of  homestead  declaration,  1262. 

of  certificate  of  change  of  name  in  partnership,  2469. 

of  certificate  on  formation  of  special  partnership,  2180. 

of  real  mortgages,  2952. 

of  persona]  mortgages,  2968. 

of  assignment  for  benefit  of  creditors,  8468. 
AjOT,  title  of  establishing  the  Giyil  Code,  1. 

how  cited,  21. 
Aor  ov  OOD,  injures  no  one  8526. 

See  Superhuman  Causb. 
Acnov,  commenced  previous  to  taking  effect  of  Code,  not  affected,  6,  20. 

minor  may  enforce  his  rights  by  civil,  42. 

to  aiiirm  unsolemnized  marriage,  77. 

to  obtain  decree  of  nullity  of  marriage,  83. 

to  obtain  exclusive  control  of  children,  199. 

for  abuse  of  parental  authority,  203. 

by  supervisors,  to  recover  for  support  of  child,  205. 

to  recover  stock  sold  to  pay  delinquent  assessments,  847. 

to  retain  possession  of  property,  798,  810. 

to  enforce  easement,  by  whom  maintainable,  809. 

for  injury  to  inheritance,  by  whom  maintainable,  826. 

to  correct  defect  in  certificate  of  acknowledgment,  1292. 

to  prove  Instrument  for  record,  1203. 

by  creditor  of  mortgagor,  2B68. 

relating  to  special  partnership,  special  partner  need  not  be  party 
to,  2492. 
Admiiist&ator.   See  Personal  REPRBSENTATrrcs. 
Adoption,  child  may  be  adopted,  221. 

who  may  adopt,  222. 

consent  of  parents  necessary,  228. 

consent  of  child's  parents  necessary,  224. 

consent  of  child^when  necessary,  226. 

proceedings  on,  229. 

judge's  onler  on,  227. 

effect  of,  228. 

effect  of,  on  former  relations  of  chUd,  229. 

of  Ulegitimate  child,  280. 
Adultxrt,  divorce  to  be  granted  for,  92. 

defined,  98. 

legitimacy  of  issue  of  marriage  divorced  on  account  of,  144-146 

disposition  of  community  property  on  divorce  for,  147. 
iv]>iniT8,  who  are,  27. 

compensation  for  support  of,  cliild,  210. 
\^DTAN01MENT,  what  is  deemed,  1397. 
effect  of.  1809. 
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Adrancement,  eflfect  of  when  heir  advanced  to  dim  before  testator,  §  1899 

when  deemed  ademption,  1351. 

value  of,  how  determined,  1398. 

constitutes  part  of  distributive  share,  1395, 

when  in  excess  or  insufiicient,  effect  of,  1396. 
ADVANTAei,  unfair,  when  fraudulent,  1575. 

unfair,  when  evidence  of  undue  influencej^75. 

trustee  must  not  uae  influence  to  obtain,  2228,  2281. 

partner  must  not  obtain,  over  copartners,  1411. 
Al>ysRSX  Claim,  depositary  to  give  notice  to  depositor  of,  1825. 

trustee  to  give  notice  to  beneficiary  of  his  acquisition  ol,  2288. 
Advxrsi  Possession,  owner  of  property  in,  may  transfer  his  right,  1047. 

property  in,  may  be  mor^aged,  2921. 
AfFiDAYiT,  of  officers  of  corporations,  on  filing  articles  of  incorpoxation, 
296. 

of  publication  of  notice  of  sale  of  delinquent  stock,  848. 

of  publication  of  notice  of  change  of  partnership  name,  2471. 

of  publication  of  notice  of  formation  of  special  partnership, 
2484. 

of  truth  of  inventory  to  be  made  by  assignor  for  benefit  of  eied> 
itors,  3462. 
AoncT.    See  Aoknt,  2295,  2299,  2300,  2307,  2308-2310, 2315-2318, 2842- 

2344,  2349, 2355.  2353. 
laxNT,  defined,  2295. 

must  keep  his  principal  informed,  2020. 

authority  of  limited,  2019. 

collecting,  duty  of,  2021. 

agent  of  not  responsible  to  principal,  2022. 

who  may  appoint,  2296. 

special,  defined,  2297. 

general,  defined,  2297. 

actual,  defined,  2299. 
.  ostensible,  defined,  2300. 

authority  of,  2304. 

authority  of,  may  extend  to  what,  2305. 

has  no  authority  to  defraud  principal,  2808. 

how  derives  his  authority,  2307. 

consideration  not  necessary  to  creation  of  authority  of,  2808. 

authority  of  must  be  in  writing,  2309. 

oral  authority  to,  when  sufficient,  2309. 

authority,  how  conferred  on,  by  ratification,  2810. 

partial  ratification  of  act  of,  when  total,  231i. 

xatification  of  act  of,  when  valid  and  when  void,  2312. 

ratification  of  act  of,  not  to  prejudice  third  person.  2318. 

ratification  of  act  of,  may  be  rescinded,  when,  2814. 

extent  of  authority  of,  2315. 

actual  authority  of,  2316. 

ostensible  authority  of,  2317. 

implied  authority  of,  2319. 

effect  of  special  restrictions  on  authority  of,  2818. 

authority  of,  to  disobey  instructions,  2^0. 

general  authority  limited  by  8pecifiCj2321. 

general  authority  of,  how  limited,  2322. 

authority  of,  to  sell  personal  property,  effect  of,  2828. 

authority  of,  to  sell  real  property,  effect  of,  2824. 

authori^  of,  to  sell,  includes  authority  to  receive  pzloe,  wl 
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Agent,  Tepresents  principal,  to  what  extent,  $  2830. 

a«ts  of,  bind  principal,  when,  2881,  2888,  2837. 
deemed  to  hav^  notice,  of  what,  233i. 
how  far  principal  is  hound  by  acts  of,  2834. 
when  principal  exonerated  by  payment  to,  2385- 
when  person  dealing  with,  may  set  off  claim  against,  2886. 
instrument  binding  principal  binds,  2887. 
principal  responsible  for  negligence  of,  when,  2338. 
principal  responsible  for  wrongful  acts  of,  when,  2339 
obligations  of,  as  to  warranty  of  authority,  2842. 
obligations  of,  as  principal  in  certain  cases,  2848. 
must  surrender  property  to  true  owner,  28m. 
obligations  of,  when  incapable  of  contracting,  2845. 
may  delegate  power,  when,  2349. 
responsible  for  sub-agent,  when,  2350. 
when  not  responsible  for  sub-agent,  2361. 
authority  of,  when  terminated.  2355. 
power  of,  how  terminated,  2356. 
general  partner  is,  for  the  firm,  2429. 
auctioneer  as,  2362. 
factor  as,  2367. 
sliipmaster  as,  2373. 
partner  in  mines,  authority  as,  2519. 
ship's  manager  as,  2388. 
insurance  by,  how  effected,  2589. 
indemnity  extends  to  acts  of,  2775. 
notice  of  dishonor,  how  g^ven  by,  8149. 
of  insured,  acts  for  insurer  on  abandonment,  2726. 
damages  for  breach  of  warranty  of  authority  of,  8318. 
urr,  of  separation,  husband  and  wife  may  make,  1^. 
consideration  for  such,  160. 
in  indentures  of  apprenticeship,  272. 

to  sell  personal  property,  when  title  passes  to  buyer  under,  1140 
of  sale  not  a  revocation  of  will,  1301. 
what  must  be  in  writing.  1624. 
contract  in  writing  may  be  altered  by,  1698. 
for  sale,  what,  1726. 
to  buy,  dcfflned,  1728. 
to  sell  or  buy,  defined,  1729. 
to  sell,  defined,  1727. 
to  sell,  what  may  be  subject  of,  1730. 
to  sell,  real  property,  1731, 1741. 
to  sell  real  property,  binds  seller  to  insert  certain  coyenaats 

1733. 
form  of  such  covenants,  1784. 
to  sell  personal  property,  1739. 
to  sell  real  property,  1740. 

of  sale,  with  warranty,  entitles  buyer  to  inspect  goods,  1786. 
of  sale  may  be  rescinded  for  breach  of  warranty.  1786. 
seamen  not  to  be  deprived  of  wages  or  lien  by,  2u52. 
virith  seamen,  restrictions  on,  20S. 

obligations  of  common  carrier  can  be  altered  only  by,  2174. 
certain,  with  common  carrier,  void,  2175. 
effect  of  written,  with  common  carrier,  2176. 
express,  not  necessary  to  create  mining  pnrtnership,  2512 
not  to  transfer  insured  interest,  when  void,  2599 
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Agreemfint,  of  indemnitj,  §  2772. 

to  conyey  nftl  property,  damages  for  breach  of,  S306. 

to  purchase  real  property,  damages  for  breach  of,  3307. 

to  sell  personal  property,  damages  for  breach  oi.  8308-8300. 

to  buy  personal  property,  damages  for  brcoush  ox,  3311. 
▲oucuLTmAL  Faoi  CoapoKATioiis.    See  Coepo&ations,  286,  620-622. 
AOBicuLTTBAL  Lakd,  limitatton  on  lease  of,  717. 
Aunr,  minors,  apprenticeship  of,  274. 

may  hold  property,  671. 

inheriting,  when  must  claim  or  be  barred,  672, 1404. 

resident,  may  take  by  succession,  1404. 
AxiXNAnoir,  restraints  on,  when  roid,  711,  716. 

how  long  power  of  may  be  suspended,  716. 

disposition  of  income  during  suspension  of  power  of,  738. 

of  intermediate  interest  does  not  defeat  future  interest,  742. 

suspension  of  power  of,  770. 

suspension  of  power  of,  by  trust,  771. 

See  Gbantj  Tkamsfkr. 
Ajimont,  when  court  may  grant,  13i-18d. 

security  for,  140. 

when  may  not  be  granted,  142. 

out  of  what  property  granted,  141. 
Alluvion,  ownership  of,  1014. 

Altkbation,  of  interests  disposed  of  by  will,  when  a  reTOcation  of  will, 
1804. 

of  interest!  disposed  of  by  will,  when  does  not  reToke  will, 
1808. 

of  contract  in  writing,  how  made.  1698. 

of  contract  in  duplicate,  effect  of  ,1701. 

of  representation  in  insurance,  26 1 6. 

of  thing  coTered  by  fire  insuxmnce,  increasing  risk,  effect  of, 
2758. 

of  thing  insured,  not  increasing  risk,  effect  of,  2764. 

of  obligation  exonerates  guarantor,  2821. 
See  CoimiACT,  1697jl©9-1700. 
Altkutativb,  future  interest  may  be  in,  o9d. 

obligation,  who  has  right  of  selection  under.  1448. 

obligation,  right  of  selection  under,  how  lost,  14^. 

obligation,  selection  under,  how  made,  1460. 

obligation,  effect  of  nullity  of  one  branch  of,  1461. 

negotiable  instrument  may  be  made  in,  8090. 
iMBiGUiTT,  in  will,  how  construed,  1823. 

in  contract,  how  construed,  1649. 
Animals,  corporations  for  insuring  liyes  of  domestic,  may  be  formed, 
286. 

corporations  for  improTing  breed  of,  may  be  formed,  286. 

domestic,  subject  of  ownership,  656. 

wild,  how  far  subject  of  ownership,  656. 

depositary  of,  must  use  what  degree  of  care,  1834. 

rate  of  compensation  of  depositary  of,  1853. 

borrower  of,  for  use,  must  use  great  kindness,  1887. 
Annuitt,  defined,  1367. 

owner  of,  may  dispose  of  it,  868. 

when  due,  1368. 
Appointmckt,  of  eniardian  by  the  court,  248-244. 

of  guardian  by  the  court  supersedes  parent,  204. 
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Appointncnt,  no  peifloa  guaxcUsn  of  estate  viihoiit,  $  212. 

effect  of,  power  of  781. 

of  trustee,  how  made,  ^87. 

cd  successor  to  trustee,  duty  of  trustee  concerning,  2260. 
Appobtiokmemt,  of  burden  of  senritude  on  partition  of  dominant  tene- 
ment, 807. 

of  losses  occasioned  by  collision  of  Tessels,  973. 

of  consideration  in  case  of  prevention  of  performance,  1514 

of  covenants,  1467. 

of  hire,  1935. 

of  freightage,  by  contract,  2140-2141. 

of  freightage,  according  to  distance,  2142. 

of  lien,  2912. 

See  noMESTEAD,  1249. 
Appraisers.    See.  Homestead,  1245, 1246, 1249-1252, 1258. 
Apprentice.    See  Apprenticeship,  264,  276. 
Apprehticeship,  who  may  enter  into,  264. 

whose  consent  necessary  to,  and  how  given,  266. 

consent  to,  to  be  in  writing,  ^66. 

executors  may  bind  out  to,  267. 

supenrisors  may  bind  out  to,  268. 

town  ofilcers  may  bind  out  paupers  to,  269. 

what  must  be  stated  in  indentures  of,  270. 

conditions  in  indentures  of,  271-272. 

deposit  of  indentures  of,  2<3. 

of  alien  minors,  how  effected,  274-275. 

causes  for  annulling  indentures  of,  276. 

See  Act  of  April  8, 1876,  Appendix,  p.  487. 
Appropriation,  rights  to  water  may  be  acquired  by,  1410. 

such  to  be  for  useful  purpose,  1411. 

priority  of  such  establishes  priority  of  right,  1414. 

notice  of  such,  1415. 

diligence  in  prosecuting  such,  1416. 

of  payments,  by  the  debtor,  1479. 

of  payments,  by  the  creditor,  1479. 

of  payments,  by  the  law,  1479. 
Appurtenances,  defined,  662. 

certain,  deemed  fixtures,  661. 

to  land,  what,  662. 

to  ship,  what,  961. 

pass,  by  transfer  of  land,  476, 1084,  8540. 
See  Easements  ;  Seetitude. 
Arbitration,  partner  has  no  power  to  submit  partnership  claims  to 
2430. 

agreement  for,  not  specifically  enforced,  8890. 
Art.    See  Corporations,  285,  286. 
^TiCLss  OP  Incorporation.    See  Corporations,  289-296, 857. 

certified  copy  ot^primhfaeie  evidence  of  facts  therein,  297. 
Assessments.     Of  Corporations.    See  Corporations,  881-^,  841,  846- 

347. 
▲ssifiNEX,  of  lessor,  liability  of,  822. 

For  Benefit  of  Creditors.    See  Assignment,  3460,  8467-3472. 
Aasmnmrnt,  non-n^tiable  contract  in  writing  may  pass  br,  1469 

of  partnership  property,  partner  cannot  make,  2480. 

of  mortgage  may  be  recorded,  2934. 

of  mort^ige,  effect  of  recording,  2935 
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AMdgnmeat,  of  debt  secured  by  mortgage,  carriee  the  aemitij  vKh  % 
§2996. 

genenl,  by  maker  of  negotiable  instrument  to  indoxser,  exeasM 
notice  of  dishonor. 
For  Ben^  of  Creditors. 

who  may  make,  344d. 

certain  transfers  not  affected  by  proviiuons  concerning,  8451. 

what  debts  may  be  secured  by,  3452. 

Tdd  against  creditor,  when,  3157,  3159. 

must  be  in  writing,  9158. 

must  be  subscribed,  8458. 

must  be  acknowledged  or  proved,  8458. 

gives  no  rights  greater  tluui  debtor  liad,  8460. 

inventory  to  accompany,  8461. 

affidavit  of  truth  of  inventory  to  be  annexed  to,  8462. 

inventory  accompanying,  must  be  filed  whore,  8463. 

must  l)e  recorded  where,  2488-2464. 

void  if  not  recorded,  2465. 

of  real  property,  subject  to  certain  provirions,  8466. 

assignee  under,  must  give  bond,  3467. 

when  power  devolves  on  assignee  under,  8468. 

assignee  under,  may  be  required  to  account,  8469. 

compensation  of  assignee  under,  8471. 

assignee  not  liable  for  acts  io  good  faith,  though  void,  8472. 

property  exempt  from  execution  does  not  pass  by,  8470. 

life  insurances  do  not  pass  by,  8470. 

how  cancelled  or  modified,  84^8. 

partner  lias  no  authority  to  make,  2480. 
AssiONOB.    See  Assignment,  8458,  8461-8462,  3470. 
AssuKAMOB,  executory  contract  for  sale,  binds  seller  to  insert  covenant 
of  further,  1738. 

See  Insubancx. 
AsTLUM,  who  may  be  placed  in  lunatic,  and  how.  258. 

orphans  in  orphan,  may  he  apprenticed,  how,  265. 

corporations  may  be  formed  for  maintenance  of,  286. 
Atto&nxt.    See  Atto&net  in  Fact  ;  Powsa  of  Attobnbt. 
Attobnet  General,  may  inquire  into  affairs  of  corporations,  882. 

duty  of,  when  alien  heir  does  not  claim  inheritance,  1406. 
Attobhkt  in  Fact,  how  must  execute  certain  instruments,  1005. 

power  of,  how  revoked,  1216. 

form  of  certificate  of  acknowledgment  by,  1191. 
AuonON.    See  Sale,  1792-1798. 

sale  of  delinquent  stock  to  be  by,  341. 

sale  of  pledged  property  to  be  by,  3005. 
Auctioneer.    See  Sale,  1795, 1798. 

authority  of,  from  seller,  2362. 

authority  of,  from  bidder,  2863. 
Attthob,  of  product  of  the  mind,  exclusive  owner  thereof,  980. 

rights  of  subsequent,  984. 
iuTHOBirr,  defined,  2816-231i . 

construction  of  words  giving  joint,  12. 

abuse  of,  renders  contract  voidable,  1566. 
Of  Agent,    gee  Agent,  2804,  2806-2310,  2315-2326,  2880, 2881, 2888 

2342,  2349-2850,  2355. 
Of  Auctioneer.    See  Auctioneer,  2362,  2368. 
Of  Executory 

to  appoint  executor,  void,  1372. 
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iOTHOSiTT  —  Of  Factor,    See  Faotor,  §§  2868-2860. 
Of  Pcarent.    See  Pasknt,  208-204. 

Of  Shipmaster.    See  Shipmastee,  2374-2377,  8019 :  Trdsrx,  2283- 
2235,  2287,  2288,  2261,  2282. 
Atxraox,  general,  defined,  2148. 

general,  how  adjusted,  2162. 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to  benefit 

of,  2164. 
general  value,  bow  ascertained  for  turpose  of,  2158. 
general,  marine  insurer  liable  for,  2712,  2744. 
shipmaster  has  power  to  adjust.  2888. 
insurance  free  from,  effect  of,  2711. 

Bail,  defined,  2780. 

how  regulated,  2781. 
Bankxr,  quarterly  statement  by  Aot  of  April  1, 1876,  Api>endix,  p.  484. 
Bankibg.    See  Cobpobatioms,  286,  821,  856. 

special  partnership,  cannot  carry  on,  2477. 
Bank  Note,  n^tiable  after  payment,  3261. 

See  Check  ;  Neootiabls  Instbumxnt. 
Bastabd.    See  iLLEeiriMATE  Child. 
Benxvioiabt.    In  Real  Property ^ 

has  no  interest  therein,  when,  868. 

when  may  dispose  of  his  interest,  863. 

when  cannot  dispose  of  his  interest,  867. 
Of  Trust.    See  Tbustee,  2218,  2222,  2230-2235,  2237,  2288,  2251, 
2282 ;  Teust  ;  Trusts  in  Real  Property. 
Benefit,  consent  of  party  entitled  to,  necessary  to  transfer  of  burden, 
1457. 

voluntary  acceptance  of.  Is  assumption  of,  1689. 

he  who  takes,  must  bear  burden,  3521. 
BEauuT.    See  Will,  1274-1275,  1282,  1302-1304, 1322,  1331,  1883,  1337, 

1341.  i 

when  does  not  lapse  by  death  of  legatee,  1310. 

to  heirs,  relatives,  &o.,  effect  of,  1^14. 

how  divested,  1342.  . 

conditional  defined,  1345.  ' 

conditional  vests,  when,  1847. 

to  several  persons,  effect  of,  1350.  ; 

what  is  ademption  of,  1351.  i 

of  income,  when  accrues,  1366. 

See  Leoact  ;  Will. 
Bidder.    See  Auction  ;  Auctioneer,  1794, 1797,  2362. 
Bill  or  Exchange,  defined,  8171. 

may  give  name  of  drawee  in  case  of  need,  3172. 

may  be  in  a  set,  3173. 

when  must  be  in  set,  3174.        x— v.— • 

presentment  of  one  of  a  set  sufficient,  3175. 

where  payable,  3176. 

drawer  of,  has  same  obligations,  &c.,  as  indorser,  8177. 

days  of  grace  not  allowed  on,  8181. 

apparent  maturity  of,  3134. 

presumptive  dishonor  of,  payable  after  sight,  8188. 
Acceptance  of 

how  made,  8198. 

must  be  in  writing  3194. 
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Bill  or  Exoeaxq^— Acceptance  of ^ 

how  made,  by  consent  of  holder,  $  81d5. 

by  refusal  to  retnm,  8195 

by  separate  instrument,  S196. 

promise  to  accept,  when  equiralent  to,  8197 

may  be  cancelled,  when,  3198. 

what  is  admitted  by,  8190. 

agent  for  collection  must  present  for,  2021. 

for  honor,  when  allowed,  8208. 

for  honor,  holder  not  bound  to  receive,  82G4. 

for  honor,  how  made,  8205. 

for  honor,  how  enforced,  8206. 

for  honor,  notice  of  dishonor  not  excused  by,  3207 
Payment  of^ 

tor  honor,  how  made,  8205. 

for  honor,  must  be  received  by  holder,  8204. 
Presentment  ofy 

for  acceptance,  when  made,  3185,  8189. 

for  acceptance,  by  whom  made,  8186. 

for  acceptance  to  joint  drawees,  8187. 

for  acceptance  to  drawee  in  case  of  need,  8188. 

for  acceptance,  when  excused,  3218. 

for  payment,  where  made,  ^11-8212. 

for  payment,  effect  of  delay  in,  3213^3214. 
Inland, 

defined,  8224. 
Foreign , 

defined,  3224. 

notice  of  dishonor  of,  how  ^3^n,  8225. 

protest  of,  by  whom  made,  1^6. 

protest  of,  how  made,  8227. 

protest  of,  where  made,  8228. 

protest  of,  when  made,  3^9. 

protest  of,  when  excused,  3230. 

notice  of  protest  of,  how  ^ven,  8281. 

notice  of  protest  of,  may  be  waived,  8282. 

how  paid,  for  honor,  3233. 

damages  for  dishonor  of,  3234r-8285. 

interest  as  damages  for  dishonor  of,  8236. 

damages   for  dishonor   of,  how  estimated  in   federal  monej 

damages   for  dishonor  of,  how  estimated   in   foreign  money 

See  Neootiabls  Instedmknt. 
Bill  or  Lading,  defined,  2126. 

negotiable,  2127-2128. 

effect  of,  on  rights  uid  duties  of  carrier,  2129. 

consignor  entitled  to,  2180. 

effect  of  refusal  to  give,  §  2130. 

delivery  to  holder  of,  sulficient,  2131. 

carrier  may  require  surrender  of,  on  delivery  of  goods,  2182. 

effect  of  accepting,  from  carrier,  2176. 
Boards  or  Tradk.    See  Corporations,  286. 
B')ND,  negotiable,  remains  so  after  dishonor,  3262. 

See  NsooTiABLB  Instrujcxnt;  Sbocbitt. 
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does  not  acquin  title.  J  1885. 

must  use  what  care,  1886. 

of  animals,  obligations  of,  1887. 

must  use  what  skill,  1888. 

must  repair  negligent  injuries,  1889. 

may  use  thing,  for  what  purpose,  1890. 

must  not  re-lend,  1891. 

must  bear  what  expenses,  1892. 

when  lender  must  indemnify,  1893-1894. 

must  return  thing  borrowed  without  demand,  1806. 

must  return  thing  borrowed,  where,  1896. 
'  or  Exchange  J 

acquires  title,  1904. 

must  bear  all  expenses,  1904. 

cannot  be  required  to  return  loan  before  what  time,  1905. 
Of  Money  y 

must  repay  in  current  money,  1918. 

See  I4PAS. 
BonomiT,  defined,  8017. 

extent  of  insurable  interest  of  ship  hypothecated  by,  2660. 

owner  may  hypothecate  upon,  in  any  case,  8018. 

shipmaster  may  hypothecate  upon,  when,  8019-^021. 

rate  of  interest  upon,  3022. 

rights  of  lender  upon,  when  not  necessary,  8023. 

stipulation  for  personal  liability  under,  Toid,  8024. 

loan  upon,  when  due,  8025-3026. 

lien  of,  how  lost,  3027. 

lien  of,  takes  priority  over  other  liens,  when,  8028w 

priority  of  several  liens  of,  3029. 

See  LixN ;  Respondektia. 
BouifDABiis,  by  water,  830. 

by  way,  831. 

coterminous  owners  bonnd  to  maintain,  841. 
Bbidgb  Corporations.    See  Corporations,  286,  52^-530. 
BuiLDiNO  Corporations.    See  Lans  and  Buildino  Corporations. 
Buildings,  owner  for  life  estate  must  keep  in  repair,  840. 
Burden,  consent  of  party  entitled  to  benefit  necessary  to  transfer  of. 
1457. 

Toluntary  acceptance  of  benefit  is  assumption  of,  1589. 

he  who  takes  benefit  must  bear,  3521. 
Burden  of  Proof,  where  lies  to  show  want  of  consideration  in  instru- 
ment, 1615. 
Dubial,  right  of  may  be  held  as  an  easement,  801. 

right  of  may  be  held  as  a  servitude,  802. 
BusOTSS,  right  of  transacting,  on  land,  an  easement,  801. 

good  will  of,  subject  to  ownership,  655,  998. 

good  will  of  defined,  992. 

contract  not  to  pursue,  how  far  Toid,  1673. 

Sneral  partner  must  not  engage  in  separate,  2436-2487. 
bbility  of  partner  engaging  in  separate,  2438. 
days  of,  what  are,  9. 
Bom,  when  title  to  personal  property  passes  to,  1140-1142. 
directions  of,  to  be  followed  as  to  delivery,  1757. 
implied  warranty  of  seller,  where  goods  are  inaccessible   tc 

1771. 
when  must  pay  price,  1784. 
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Bayer,  when  must  remoYe  thing  bought,  §  1784. 

right  of  to  inspect  warranted  goods,  1786. 

right  of  in  case  of  breach  of  warranty,  1786. 

right  of  at  auction  sale,  without  reserve,  1796. 

by-bidding  at  auction,  fraud  against,  1797. 
Bt-laws.    See  CoapoBATiONS. 

Cancellatiok,  of  grant  of  real  ]»roperty  does  not  rerest  title,  1058. 

of  will,  when  operates  as  revocation,  1292. 

of  will,  proof  of,  how  made,  1298. 

of  written  contract,  effect  of.  1699. 

of  written  instrument,  may  be  adjudged,  when,  8412. 

of  written  instrument,  void  on  its  face,  not  allowed.  3413. 

of  written  instrument,  partial,  may  be  adjudged,  8414. 

of  acceptance  by  acceptor,  when  allowed,  3198. 

See  Alteration. 
Capital.    See  Paatnebship,  2479,  2481,  2493,  2495. 
Capital  Stock.    See  Cokpo&ations. 
Caee,  degrees  of,  16. 
Slight, 

defined,  16. 

gratuitous  depositary  must  use,  1846. 

gratuitous  employee  must  use,  1976. 

^tuitous  carrier  of  property  must  use,  2114. 
Ordinary, 

depositary  for  hire  must  use,  1862. 

hirer  must  use,  1928. 

employee  for  reward  must  use,  1978. 

voluntary  agent  must  use,  2078. 

trustee  must  use,  2259. 

gratuitous  carrier  of  persons  must  use,  2096. 

carrier  of  property  for  reward  must  use,  2114. 
Great, 

borrower  must  use,  1886. 

employee  for  his  own  benefit  must  use,  1979. 

shipmaster  must  use,  2043. 

carrier  of  messages  for  reward  must  use,  2162. 
Utmcst, 

carrier  of  persons  for  reward  must  use,  2100. 

carrier  of  messages  by  telegraph  must  use,  2162. 
CAasLXSSMESs.    See  NEGuaENCX. 
Caboo,  sacrifice  may  be  made  for  safety  of,  2148. 

such  sacrifice  must  be  borne  ratably,  2151. 

how  valued  on  general  average,  2153. 

shipmaster  agent  for  owners  of,  2375. 

ship-s  manager  has  not  power  to  purchase,  2389. 

seaworthiness  of  ship  for  purpose  of  insuring,  2687. 

insurance  on,  when  voyage  is  broken  up,  2707. 

shipmaster  may  sell,  when,  2379. 

shipmaster  may  hypothecate,  when,  2377,  3088. 

hypothecation  of,  under  respondentia,  8036*3038. 

owner  of,  entitled  to  repayment  from  shipowner  of  amount  paid 
under  rcRpondentia,  3040. 

See  General  Average  :  Respondentia. 
Carbiaoe.    See  Carrier,  2085,  2096,  2100,  2114,  2161. 

different  kinds  of,  2086. 

shipmaster  may  make  contract  for,  2876. 
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JiBRiER,  definedj§  2085. 

marine,  2087. 

inland,  2087. 

gratuitous.  obligationB  of,  2069-2090. 

has  insurable  interest,  2548. 
Of  PersonSj 

gratuitous,  obligations  of,  2096. 

ior  reward,  must  use  utmost  care,  2100. 

for  reward,  must  provide  safe  yehicles,  2101. 

for  reward,  must  not  overload  vehicles,  2102,  2185. 

for  reward,  must  afford  reasonable  accommodation,  2108. 

for  reward,  must  travel  without  delay,  2104. 
Of  Property  f 

for  reward,  must  use  ordinary  care,  2114. 

gratuitous,  must  use  slight  care,  2114. 

must  obey  directions,  2115. 

duties  of,  in  case  of  conflicting  orders,  2116. 

must  not  stow  freight  on  deck,  2117. 

must  not  deviate,  2117. 

must  not  vitiate  insurance  on  freight.  2117. 

must  deliver  freight,  where,  2118-2119. 

must  give  notice  of  arrival,  when,  2120. 

may  terminate  liability,  how,  2l2l. 

must  give  bills  of  lading,  2126. 

may  deliver  freight  to  holder  of  bill  of  lading,  2130. 

when  may  demand  surrender  of  bill  of  lading,  2181. 

may  throw  freight  overboard,  when,  2148. 

notice  must  be  given  to,  to  effect  stoppage  in  transit,  8079 
Freightage  of. 

defined,  2110. 

when  payable,  2186. 

consignor,  when  liable  for,  2137. 

consignee,  when  liable  for,  2138. 

on  what  chargeable,  2139. 

when  apportioned,  2140-2142. 

in  case  of  extra  performance,  2143. 

lien  for,  2144. 
Of  Messages, 

must  deliver,  how,  2161. 

degree  of  care  and  diligence  required  of,  2162. 
CommoHf 

defined,  2168. 

must  accept  what  is  offered,  2169. 

must  not  give  preference,  2170 

may  give  preference  to  the  government,  2171. 

must  start  on  schedule  time,  2170,  2172. 

compensation  of,  2173. 

obligations  of,  how  limited,  2174. 

cannot  be  relieved  from  certain  liabilities,  2175. 

effect  of  written  contract  of  2^2176. 

when  not  liable  for  loss,  21  j  7. 

mortgage  of  property  of,  where  to  be  recorded,  2991 
Of  Persons  f 

must  carry  luggagv,  2180. 

liability  of,  for  luggage.  2181. 

must  deliver  luggage,  when,  2183. 
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CA.BaiEE—  Of  Persons^ 

mudt  proTide  sufficient  accommodation,  §  2186. 

must  provide  vehirles,  2184- 

regulatioDH  for  conducting  busiaeas,  2186. 

may  demand  fare,  when,  2187. 

may  eject  passenger  for  non-payment,  2188. 

cannot  demand  payment  after  ejection,  2190. 

has  lien  on  luggage,  2191. 

breach  of  obligations  to  receive  passengers,  8316. 
Of  Property y 

liability  of,  for  luggage,  2182. 

liability  of,  for  loss,  2194. 

limitation  of  liability  without  notice,  2200. 

liability  of,  for  delay,  2196. 

liability  of,  for  negligence,  2195. 

marine,  liabiUty  of.  £197-2198. 

duties  of,  in  respect  to  freight  going  b^ond  Its  route,  2201 

must  give  evidence  of  cause  of  l(^Sj22(X2. 

obligations  of,  la  other  respects,  2263. 

when  may  sell  perishable  property,  2204. 

breach  of  obligation,  to  receive  goods,  3315. 
Of  Messages  J    ' 

by  telegraph,  must  transmit,  in  what  order,  2207. 

in  other  cases,  must  transmit^in  what  order,  2208. 

liabiUty  for  improper  delay,  2207. 
Ckmxtxbt  Corporations.    See  Corporations,  286,  608-614. 
CxRTiPiOATB  of  person  solemnizing  marriage,  73,  74. 

for  continuing  corporate  existence  of  corporation,  406. 

of  shipmaster,  as  to  exertion  of  seamen  to  save  ship,  2068. 

of  officer  taking  proof  of  instruments,  1188-1200. 

of  proof  of  loss  under  insurance,  when  dispensed  with,  2637. 

of  discharge  of  mortgage  to  be  filed  with  recorder,  2939-2940 

on  indentures  of  apprenticeship,  276. 

false,  by  officer  of  corporation,  816. 
Of  Acknowledpnent.    See  Acknowlxdomert,  1189, 1190-1192, 1202 
Of  Incorporation^ 

from  secretary  of  state,  296. 

prerequisites  to  issuing,  294. 
Of  Marriage.    See  Marriage,  73-74. 

Partnership.    See  Partnership,  2464, 2471,  2474r-2480, 2508. 
Of  Stock.    See  Stock,  823.  324,  570. 

certain,  transferable,  676. 
"^HARAOTSR,  right  of  protection  from  injury  to,  48. 

defamation  of,  how  effected,  44. 

threats  of  injury  to,  render  contract  voidable,  1667-1670 
Charter.    See  Articles  of  Incorporation. 
Charterer,  has  insurable  interest,  2665. 

master  or  part  owner  of  ship  mav  be,  1969. 
Chaster  Party,  defined  and  regulated,  1969. 

shipmaster  may  enter  into,  in  foreign  port,  2876 

ship's  manager  may  enter  into,  288o. 

certain  insurable  interest  exists  under,  206SL 
Chattel  Interest,  defined,  765. 

See  Personal  Propebtt 
Chattel  Mortqaob.    See  Mortgaos. 
Chattel  Real,  defined,  676. 
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Cbafctol  Real,  when  estate  for  life  of  HMxd  person  becomes,  §  768. 

limitation  of,  770. 
Chkck,  defined,  8254. 

a  negotiable  inBtmment,  80d5. 
effect  of  delay  in  presentment  of,  8255. 
title  of  Indorsee  to,  without  notice  of  dishonor,  8256. 
Child,  unborn,  for  what  purpose  deemed  existing,  29. 
of  annulled  marriage,  how  may  succeed,  84. 
of  annulled  marriagOi  custody  of,  85. 
of  diTorced  parents,  legitimacy  of,  144-145. 
of  divorced  parents,  custody  of,  188. 
of  divorced  parents,  support  of,  189. 
liability  of  community  property  for  support,  &c.,  of,  148. 
parents,  on  separating,  may  make  provision   for  support  of 

159. 
legitimacy  of,  bom  in  wedlock,  193. 
legitimacy  of,  bom  out  of  wedlock,  194. 
cutftody  of  legitimate,  197. 
custody  of  ill^timate,  20O. 

husband  not  bound  to  support  wife's,  by  former  marriage,  209. 
compensation  and  support  of  adult,  210. 
wages  of  minor,  212. 
action  for  exclusive  control  of,  214. 
legitimised  by  marriage  of  parents,  215. 
right  of  posthumous  to  take  property,  698. 
I  birth  of  pofithumous,  defeats  certain  future  interest-s,  739. 

I  duress  of,  avoids  contract  of  parent,  when,  1569-1570. 

I  See  Adoption  ;  iLLsamMATE  Child  :  Mixok  ;  Pabent,  49, 195 

:  198, 198-199,  201-206,  207-208,  211,  218 ;  Will,  1306-1809 

\  Ohildrmn,  term  includes  what,  14. 

abandonment  of.    See  Act  March  7, 1874,  Appendix,  p.  478. 

See  Child. 
Chuboh,  right  of  a  seat  in,  may  be  held  as  an  easement,  801. 
rignt  of  a  seat  in,  may  be  held  as  a  servitude,  802. 
corporations  for  maintenance  of,  may  be  formed,  286. 
Ci&cnxvxNTiON,  contract  obtained  through,  cannot  be  specifically  en> 
forced,  8891. 

1  See  Deceit  ,*  Fkaud. 

j  CCTT,  use  of  land  of,  not  granted  to  corporation.  475. 

{  lease  of  lots  in,  limitation  on,  /18. 

Clxbk,  county,  duty  of  regarding  marriage  licenses,  69. 

county,  duty  of  where  acknowledgment  is  taken  by  justice  of 

peace,  1194. 
petition  for  appraisement  of  homestead  to  be  filed  with  couDty 

1247. 
articles  of  incorporation  to  be  filed  with,  296. 
I  certificate  of  formation  of  special  partnership  to  be  filed  with 

county,  2480. 
notice  of   dissolution  of  special  partnership  to  be  filed  ^th 

county,  2509. 
county,  must  keep  roister  of  partnership  names,  2470. 
of  court  of  record  may  take  acknowledgment,  1181. 
doMy  title  of,  1. 

when  takes  effect,  2. 

not  retroactive  unless  so  declared,  8. 

o<nistmction  of,  4-5. 


108  IKO£X. 

Code,  affects  no  action  commenced  or  light  aoemed  befon  iti  tiUng 
effect,  §  6. 

effect  of  on  existing  statutes,  20. 

how  cited,  21. 
Codicil.    See  Will,  14, 1287, 1306. 
COLLBCTiON,  agent  for,  duties  of,  2021. 

partner  acting  in  liquidation  may  make,  2461. 

effect  of  warranty  of,  2800. 
CoLLiGES.    See  CoKPORATioMS,  286,  and  Act   of  Jaauaxy  8,  1872,  ip^ 

pendix,  p.  466. 
GOLUSIOK.    See  Natioation,  970-972. 

loss  by,  how  apportioned,  978. 
Collusion,  divorce  must  be  denied  on  showing,  111. 

defiued,  114. 

presumption  of,  established  by  lapse  of  time,  126. 
CoKMSBCiAL  Paper.    See  Neootiablb  I^STBUlcsNT. 

COMMISSIONKK  OF  DEEDS.      See  ACKMOWLEDOMSKTS,  1182-1183. 

CoKMiXTiON,  ownership  of  things  formed  by,  1026-1027, 10^1030. 

See  Confusion  of  Goods. 
Common  Carrier.    See  Carrier,  Common. 

Common  Law,  rule  of  construction  of  statutes  in  derogation  of,  not  sp* 
plicable  to  Code,  4. 

Code  cou/j(idered  continuation  of,  when,  6. 
Communication,  privileged,  47. 

private,  in  writing,  ownership  of,  986. 

See  Contract,  1666, 1681-1683;  Insurance,  2668-2664, 2668, 2670 
2647,  2666. 

of  acceptance  of  offer  to  guaranty,  necessary,  2796. 
See  Concealment  :  Hbprbssntation. 
GOMMUNiTT  Property,  defined,  164,  687. 

when  court  may  resort  to,  for  alimony,  141 

power  of  husband  over,  172. 

disposition  of,  on  divorce,  146-148. 

distribution  of,  on  death  of  wife,  1401. 

distribution  of,  on  death  of  husband,  1402. 
;k>MPBNSATiON.    See  Emplotee,  1478, 1498,  2002,  2008. 

of  appraisers  of  homestead,  1268. 

may  cure  delay,  when,  1492. 

for  errors  of  description,  agreement  for,  does  not  pxejndiee  rigfa 
to  rescind,  when,  1690. 

of  depositary  for  hire,  1863. 

of  finder,  1867. 

for  loan,  called  interest,  1916. 

borrower  entitled  to  certain,  1892, 1894. 

in  case  contract  of  service  is  continued  beyond  two  yean,  1980. 

managing  owner  of  ship  not  entitled  to,  2072. 

of  voluntary  depositanr,  2078. 

of  common  carrier,  21  <  3. 

of  trustees,  2273-2274. 

partner  not  entitled  to,  2413. 

lienor  not  entitled  to,  2S92. 

the  relief  generally  given  by  law,  3276. 

for  mistake,  when  allowed  on  specific  performance,  8391 

for  partial  failure  to  perform  on  specific  performance,  8B92. 

may  be  required  on  rescission,  when,  840o. 

of  assignee  for  benefit  of  creditors,  ^71. 

See  Consideration  ;  Salart  ;  Wa«ks. 
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Co]f?DTATiON  of  time,  §  10, 14. 

of  term  of  suspenRlon  of  power  of  alienation,  912. 
of  period  of  minority,  26. 
Concealment  of  facte  iu  «>)rtain  cases  renders  condonation  void,  120. 
by  trustee,  when  fraudulent,  2228, 2284. 
partner  must  not  obtain  advantaee  by,  2411. 
In  Insurance.    See  Txsurance,  2561-2565.  2569-2570. 
In  Marine  Insurance.    See  Insurance^  2d69-26)2. 
In  Fire  Insurance.    See  In.suiuj(OX,  2i52. 
CONDiTiOMS,  of  ownership,  707. 

kinds  of,  of  ownership,^  708- 

of  ownership,  when  void,  709. 

nominal,  in  direction  for  execution  of  power,  may  be  disregarded,' 

905. 
restraining  marriage,  when  Toid,  710. 
restraining  alienation,  when  void,  711. 
grant  may  be  deposited  with  third  person,  to  be  dellyered  on  perr  ■ 

formance  of,  1057. 
delivery  of  grant  to  grantee  on,  Toid,  1056. 
tenant  without  notice  not  liable  for  breach  of,  of  lease,  1111. 
offer  of  performance  must  be  free  from  what,  1494. 
of  proposal,  muct  be  fulfilled  by  acceptance,  1582. 
of  proposal,  perlormance  of,  is  acceptance,  1584. 
failure  to  perform  revokes  proposal,  1587. 

written,  governing  auction  sale,  not  to  be  modified  orall^i  1796  < 
See  Apprenticeship,  271-272  -,  Obuoations,  1434, 1440-1441. 
Precedent, 

what  may  depend  on  performance  of,  1498. 

grant  on,  only  an  executory  contract,  1110. 

in  will,  what,  1346. 

in  will,  effect  of,  1847. 

in  will,  when  deemed  performed,  1848. 

See  Obuoations,  1436, 1439. 
Subsequent^ 

condonation  implies  certain,  117. 

right  of  reentry  for  breach  of,  transferable,  1046.  * 

property  to  be  reconveyed  on  non-performance  of,  1109.^ 
in  will,  what,  1349. 
in  obligations,  what,  §  1488. 
Chneurrent, 
in  obligations,  what,  1437* 
what  may  depend  on  performance  of,  1498. 
OONDrnoNAL,  delivery  cannot  be  made,  1056. 

will,  when  may  be  denied  probate,  1281. 
See  Bequest,  ld4o,  1347 ;  Obligation,  1434, 1489-1440, 1442. 
devise  or  bequest,  what,  1345. 
devise  or  bequest,  when  vests,  1347. 
obligation,  liability  of  guarantor  on.  2808. 
offer  of  performance,  when  valid,  1494. 

See  Conditions. 
JORDOHATION,  desertion  cured  by  soliciting,  102. 

refusal  of,  is  desertion  by  the  party  refusing,  103. 
divorce  must  be  denied  on  showing,  111. 
defined,  115. 
requisites  of,  116. 

33 


610  IITPBX. 

Oondoiiatfon,  impUef  a  conditJon  snbseqaant,  §  117« 
eyidence  of,  118. 
when  can  he  made  jll9. 
when  made  void,  IzO. 
how  reToked,  121. 

har  to  recrimmatory  defence,  when,  123. 
presumption  of,  in  certain  case,  125. 
Ooirpxintinirr,  unlawful  or  fraudulent,  avoida  contract,  1669. 
master  of  ship  may  subject  seamen  to,  2037. 
master  of  ship  may  subject  passengers  to,  2038. 

See  Duress. 
Goirpasioir  of  Goods,  ownership  of  things  formed  by,  1029-1090, 1082. 

See  CoMMiXTiON. 
GomnTAif  cs,  dlvoree  must  be  denied  on  showing,  111. 
defined,  112. 
how  manifested,  113. 
presumption  of,  in  certain  .cases,  125. 
contxact  obtained  through,  voidable,  1689. 
CoirsiNT.     See   Adoption,  223-225;   Contract.   1565-1573,  1575-1584, 
1689;  Desertion,  99. 101;  IIusband;  Husband  and  Wife,  160, 
162 ;  Mareiaoe,  5&-d2. 
corrupt,  112. 

corrupt,  how  manifested,  113. 

written,  of  mother,  necessary  to  transfer  custody  of  child,  197. 
for  apprenticeship  of  child,  265-266. 
of  landlord  necessary  u>  attornment  to  stranger  by  tenant, 

19i8. 
of  party  entitled  to  benefit  necessary  to  transfer  of  buxden, 

1467. 
thing  obtained  without,  of  owner,  to  be  restored,  1712. 
of  depositor  necessary  to  i^e  of  deposit  by  depositary,  1835 
of  principal,  necessary  to  release  of  factor,  2030. 
voluntary  interference  with  property  without,  2078. 
of  beneficiary  necessary  to  allow  trustee  to  hold  adverse  interest, 

2233. 
mutual,  necessary  to  create  trust,  2261. 
not  necessary  to  rescission  of  ratification,  2314. 
of  all,  necessary  to  creation  of  partnership,  2397. 
unanimous,  necessary  to  admission  of  new  partner,  2397. 
not  necessary  to  create  guaranty,  2788.. 
SoNSiDK&ATiON.    See  Contract,  1605-1613, 1697. 
vabiable,  defined,  14. 

minor  must  restore,  on  disafilrmance  of  contract,  85. 
mutual  consent  to  separation  sufficient,  160. 
effect  of  transfer  where  paid  by  third  party,  853. 
not  necessary  to  validity  of  voluntary  transfer,  1040, 1146.. 
written  instrument  prima  facie  imports,  1614. 
on  whom  falls  the  burden  of  proof  to  show  want  of  sufficient, 

1615. 
old  obligation  extinguished  by  new,  1541. 
failure  of,  when  groimd  for  rescission,  1689. 
not  necessary  to  create  agency,  2308. 
necessary  to  guaranty,  when,  2792. 
need  not  be  expressed  in  written  guaranty,  2793. 
presumption  of,  in  negotiable  instruments,  8104. 
effect  of  want  of,  in  negotiable  instruments,  3122. 
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I.    8ee  GAftun,  §§  2110, 2118, 2118-2122, 2188, 2141. 2178. 

consignor  may  stop  goo<kin  tnnuit  on  InBolreiicy  of,  o076. 

what  is  insoLyency  of,  8077: 
CoVHiGSOB.    See  Carbiek,  2110, 2116-2117, 2187  2178. 

when  may  stop  goods  in  transit,  9076. 
CoirsTBUonoir.    See  Wobds,  12-18. 

of  the  Code,  4-6. 

of  tenni«,  14. 

of  certain  leasing  powers,  925. 

i^ee  ImrBRPBRATioir. 
ConsTBCOTiTi,  notice  defined,  18-19. 

delirery,  1060. 

fraud  defined,  1578. 
CoiiTXirDnNG  OuARANTT.    See  OnABARTTj2814-2815. 

letter  of  credit,  when  deemed,  Z8d4. 
OovTBACT,  defined,  1549. 

minor,  cannot  make,  33. 

minor  may  make,  subject  to  his  power  of  disafllrmanoe,  81. 

of  minor,  when  and  how  disi^Obmed,  35. 

minor  or  insane  person  cannot  disaffirm,  for  necessaries,  86. 

when  person  of  unsound  mind  may  make.  39. 

when  person  of  unsound  mind  cannot  make,  40. 

person  entirely  without  understanding  cannot  make,  88. 

marriage  a  personal  relation  arising  out  of  cit  il,  55. 

to  marry,  how  parties  may  be  released  from,  62. 

husband  and  wife  may  make,  158. 

husband  and  wife  cannot  alter   their  legal  x<elation   by,  ez 
cept,  159. 

for  payment  of  money  wife  cannot  make,  167. 

marriage  settlement,  how  executed,  178. 

marriage  settlement  must  be  acknowledged  and  recorded,  179. 

effect  of  recording  or  non  reeording  of  marriage  settlement,  180 

minor  may  make  marriage  settlement,  181. 

of  apprenticeship  of  alion  minor,  274. 

executed,  Toluntary  transfer  is,  1040. 

executed,  defined,  1661. 

executory,  defined,  1661. 

executory,  grant  on  condition  precedent  Is,  1110. 

lien  may  be  created  by,  2884. 

non-negotiable  written,  transferable,  1459. 

novation  a,  1532. 

for  ben«Bt  of  third  person  may  be  enforced  by  him,  when,  1569. 

with  seamen,  restrictions  on,  2058. 

what,  not  allowed  in  negotiable  instrument,  8098. 

essential  elements  of,  1^0. 

when  presumed  to  be  joint  and  seyeral,  1659-1660. 

for  sale  of  personal  property.  1789. 

for  sale  of  rt^al  property,  1740. 

of  insurance,  right  to  rescind,  2583. 

for  forfeiture  of  property  subject  to  a  lien,  void,  2889. 

in  restraint  of  right  of  redemption  from  lien,  void,  2889. 
Parties  to, 

who  may  be,  1556. 

when  minors,  «&c.,  may  be,  1557. 

must  be  capable  of  identification,  1558. 

essential  elements  of,  1565. 
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CtoHTBACT  —  Consent  to  —  when  not  free,  not  void  but  voidable,  §  IMft 

apparent,  when  not  free,  1567. 

when  deemed  to  be  obtained  through  fraud,  1568. 

duress  in  obtaining,  defined,  1569. 

menace  in  obtaining,  defined,  1570. 

fraud  in  obtaining,  defined,  1571. 

actual  fraud  in  obtaining,  defined,  1572. 

constructive  fraud  in  obtaining,  defined,  1578. 

undue  influence  in  obtaining,  defined,  1575. 

mistake  in  obtaining,  defined,  1576. 

mi.«itake  of  fact  in  obtaining,  defined,  1577. 

mistake  of  law  in  obtaining,  defined,  1578. 

mistake  of  foreign  law  in  obtaining,  defined,  1579. 

when  deemed  mutual,  1580. 

when  deemed  communicated,  1581-1582. 

when  deemed  complete,  1583. 

proposal  of,  when  deemed  accepted,  1584. 

acceptance  of  proposal  must  be  absolute,  1585. 

revocation  of  proposal,  1586. 

revocation,  how  made,  1587. 

voidable,  may  be  ratified,  1588. 

may  be  rescinded,  1689. 

acceptance  of  benefit,  when  deemed,  1589. 
Object  off 

defined,  1595. 

must  be  lawful,  possible,  and  ascertainable,  1596. 

when  deemed  possible,  1597. 

when  illegality  of,  renders  contract  wholly  void,  1698. 

when  illegality  of,  renders  contract  partly  void,  1599. 
Consideration, 

good,  defined,  1605. 

how  far  moral  obligation  is  good,  1606. 
must  be  lawful,  1607. 
effect  of  illegality  of,  1608. 

may  be  executed  or  executory,  1609. 
executory  need  not  be  specified.  1610. 
executory,  how  ascertained,  1611. 
effect  of  impossibility  of  ascertaining,  1612-1618. 
contract  may  be  altered  without  new,  1697. 
Creation  of, 

by  express  words,  1620. 
by  implication,  1621. 
orally,  1622. 
by  writing,  1623-1624. 

by  writing,  supersedes  oral  negotiations,  1625. 
by  writing,  when  takes  effect,  1^6. 
by  writing,  delivery  necessary  to,  lffi7. 
provisions  abolishing  seals,  1629. 
Interpretation  of, 

to  be  uniform,  1635. 

to  effectuate  mutual  intention,  1636. 

to  ascertain  intention,  1637. 

to  be  governed  by  language  used,  1638. 

to  be  governed  by  written  words,  1639. 

exception  in  cases  of  fraud,  1640. 

entire  contract  to  be  considered  in,  1641, 
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OoimuCT  —  Interpretettion  of, 

several  contracts  to  be  taken  together  in,  %  16^. 

to  be  £aTorable  to  its  Talidity.  1643. 

according  to  ordinary  sense  of  words,  1644. 

technical  words  in,  1645. 

what  law  governs,  1646. 

by  surrounding  circumstances,  1647. 

subject  matter  to  be  considered  in.  1647. 

to  be  restrained  by  its  object,  1648. 

uncertainty  in  to  be  construed  i^ainst,  when,  1648, 1664. 

general  intent  to  prevail  in,  1650. 

original  and  written  parts  in,  to  prevail,  1651. 

repugnances  in,  1652. 

inconsistent  words  to  be  rejected  in,  1653. 

what  stipulations  implied  in,  1655. 

incidents  to  contract  implied  in,  1656. 

in  respect  to  time  of  performance,  1657. 
ETnlaw/u/, 

defined,  1667. 

certain  contracts  declared,  1668. 

fixing  damages,  1670. 

exception,  1671. 

resti^ning  trade,  when,  1673. 

restraining  trade,  when  not,  1674-1675. 

restraining  marriage,  1676. 
Extinction  of. 

In  general,  1682. 

by  rescission,  1688. 

by  rescission,  in  what  cases,  1689. 

by  rescission,  how  effected,  1691. 

eertain  stipulations  do  not  prevent  rescission,  1690. 

by  alteration  of  verbal  contract,  1697-1698. 

by  cancellation  and  destruction,  1699. 

by  unauthorized  alteration,  1700. 
CORTBIBUTION.    See  Insukancb,  2821,  2642,  2745. 

joint  debtor  may  require,  when,  1432. 

release  of  joint  debtors  does  not  affect  rights  of  others  to,  1548. 

to  general  average  loss,  2152. 

between  co-sureties,  2848. 
UoNTBOLLEa,  duty  of,  where  property  escheats  to  the  State,  1406. 

corporations  to  transmit  selection  of  right  of  way  to,  478. 
ComrxasiON,  directed  by  will,  when  takes  effect,  1888. 

extinction  of  lien  by,  2910. 

of  personal  property,  damages  for  wrongful,  3336-3338. 
GoiryiTANCE,  minor  may  make,  subject  to  disiUiirmance,  84. 

when  person  of  unsound  mind  may  make,  89. 

when  person  of  unsound  mind  cannot  make,  40. 

by  person  who  has  changed  name,  see  Act  of  March  11,  1874. 
Appendix,  p.  479. 

by  married  woman,  1187. 

defined,  1215. 

See  Grant  ;  Transfer. 
Copartners.    See  Partner;  Partnership. 
Corporations,  defined,  283. 

public  and  private  distinguished,  284. 

private,  how  formed,  285. 


Mi  JLSHJRX, 

Oozpontioas,  how  maj  continue  their  existence  tender  this  Codo,  §  2B7 

certain,  not  affected  by  the  Code,  288. 

what  are  private,  284. 

for  what  purpose  may  be  formed,  286. 

name  of  instrument  creating,  289. 

articles  of  incorporation,  what  to  contain,  290. 

certain,  to  state  what  additional  facts  in  articles,  291. 

number  and  qualifications  of  corporators,  262. 

prerequisites  to  filing  articlei  of  incorporation  of  certain,  29^ 
296. 

articles  of  inoorporation  of,  where  to  be  filed  and  certificate 
thereon,  296. 

term  of  existence,  296. 

must  file  articles  in  county  where  property  is  situated,  299. 

how  may  change  place  of  business,  821  a. 

misnomer  does  not  iuTalidate  instrument,  857. 

dealers  with,  cannot  question  its  existence,  868. 

may  acquire  real  estate,  265. 

may  acquire  property  under  title  on  "  Eminent  Domain,**  800. 

franchise  may  be  sold  under  execution,  388. 

duties  of  purchaser  of  franchise,  88^-390. 

sale  of  franchise  not  to  affect  powers  or  liabilities  of,  891. 

may  redeem  franchise,  892. 

where  proceedings  under  execution  may  be  had  against,  893. 

how  may  extend  their  corporate  existence,  401. 

cannot  take  by  will,  1275. 

acknowledgment  of  instrument  for  recorded  by,  1161. 

requisites  of  such,  1185. 

certificate  of  such  acknowledgment  by,  1190. 
Assessment  of  Stock, 

directors  may  levy,  331. 

limit  of,  832-^33. 

order  for  leyying,  to  contain  what,  834. 

notice  of,  and  its  form,  336. 

publication  and  service  of  notice  of,  386. 

delinquent  notice,  and  its  form  and  contents,  S37--338. 

publication  of  delinquent  notice,  839. 

sale  of  stock  to  pay,  341. 

not  to  be  invalidated,  846. 

action  to  recover  stock  sold  for  delinquent,  847. 
By-Laws, 

adoption  of,  when,  how,  and  by  whom  made,  801. 

to  t^  adopted  at  first  meeting,  806. 

to  be  recorded,  304. 

how  amended,  304. 

may  be  made  for  certain  purposes,  303. 

may  provide  for  *»nna.l  election  of  directors,  802. 
Debts, 

not  to  be  created  beyond  actual  subscribed  stock,  806. 

when  officer  becomes  liable  for,  316. 

liability  of  stockholder  for,  322. 
Directors, 

election  of,  how,  802. 

election  of,  after  incorporation,  306. 

how  many,  and  qualifications  of,  305. 

election  of,  how,  when,  and  by  whom,  806-807. 

oiganization  of  board  of,  808. 
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CovrOJkknonis  —  Dtreetors^ioBLj  postpone  election,  when,  $  814. 

must  make  dividends,  how,  8U9. 

removal  of,  310. 

contract  to  relieve  from  liability  void,  227. 

liabilitj  of,  in  certain  cases,  to  creditors,  S09. 

Tacancy  in  office  of,  how  filled,  805. 

may  levy  assessments,  331. 

on  dissolution,  to  be  trustees  for  creditors,  400. 
IHvidendAf 

how  made,  and  how  not  to  be  made,  309. 

on  shares  of  married  women,  how  paid,  325. 
J)is$olution, 

where  provided  for,  399. 

by  forfeiture  for  non-user,  358.       • 

directors  to  be  trustees  for  creditors  upon,  400. 
Meetions, 

of  directors,  302. 

must  be  by  ballot,  <&c.,  807. 

majority  of  stoctc  to  be  represented  at,  312. 

complaints  and  qtto  warrantos,  &c.,  regarding,  815. 

may  be  postponed,  313. 
Examination  q/, 

how  and  by  whom  made,  882. 

made  by  legislature,  383. 
Meetings, 

when  first  to  be  called,  301. 

time,  manner,  and  place  of,  to  be  specified  in  by-laws,  dOdL 

officers  to  be  removed  only  at  general.  310. 

by-laws  only  to  be  amended  at  special,  304. 

justice  of  peace  may  order,  311. 

by  consent  to  be  valid,  317. 

majority  must  be  present  at,  312. 

proceedings  at  to  be  binding,  318. 

for  extension  and  continuation  of  corporate  existence,  401-403. 
Namt, 

error  in,  in  articles  of  incorporation,  not  to  invalidate  instra 
ment,  357. 

to  be  stated  in  articles  of  incorporation,  290. 
Officers, 

by-laws  to  regulate  compensation  and  duties  of,  803. 

directors  to  elect  president,  treasurer,  and  secretary,  808. 

proceedings  for  removal  of,  310. 

liability  of,  making  false  certificate,  &c.,  816. 

married-women  may  become,  285. 

oath  of,  on  filing  articles  of  incorporation,  295. 

removal  of,  Act  of  March  21, 1872.    Appendix,  p.  469. 
Organization, 

dissolution  for  the  want  of,  358. 

within  what  time  to  be  effected,  858. 
-     Pawerjt, 

defined  and  prescribed,  354. 

limitation  of,  355. 

banking  expressly  prohibited,. 356. 

when  forfeited  for  non-user,  358. 

to  increase- or  diminish  capital  stock,  859. 

veal  property,  what  may  acquire  and  hold,  800. 
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OOBPORATiONS  —  Powers  —  not  to  be  affected  by  sale  of  franchise,  1 80L 

when  may  consolidate,  861. 
ReeordSj 

how  kept  and  what  to  contain,  877. 

"  stock  and  transfer  "  book,  878. 
Stock, 

amount  to  be  subscribed  before  incorporating,  293. 

oath  of  officer  to  subscription  of,  295. 

majority  of  subscribed,  necessary  to  adopi,ion  of  by-laws,  901. 

majority  of  subscribed,  necessary  to  election,  807. 

two  thirds  of  subscribed,  necessary  to  amend  by-laws,  804. 

two  thirds  of  subscribed,  necessary  to  removal  of  officers,  310.  | 

majority  of  subscribed,  constitutes  quorum,  312. 

how  may  be  represented,  813. 

diyidends  not  to  be  made  from  capital.  809. 

debts  not  to  be  incurred  beyond  subscribed,  809. 

capital  must  not  be  increased  or  diminished  except,  809  )69. 

on  dissolution,  may  be  divided,  309. 

certificates  of,  how  issued,  323. 

transfer  of  shares  of,  324. 

transfer  of  shares  of,  held  by  married  women,  325. 

transfer  of  shares  of,  of  non-residents,  826. 

sale  of  delinquent,  BH. 

delinquent  stock,  publication  of  notice  of  sale,  848. 

when  acquires  jurisdiction  over  certain,  H^. 

may  buy  its  o>vu,  when,  843. 

disposition  of,  where  corporation  is  purchaser,  844.  j 

action  for  recovery  of,  sold  for  delinquent  assessments,  947.  1 

StockhoUlers     See  Stock,  301,  310,  326. 

liability  of,  for  debts  of  corporation,  322. 

defined,  298.  i 

Agricultural  Fair, 

may  be  formed,  286. 

may  acquire  and  hold  how  much  real  estate,  620. 

shall  not  contract  debts  in  excess  of  amount  on  liand,  except 
621. 

not  for  profit,  622. 

may  fix  fee,  &c.,  for  membersiiip,  622. 
Art, 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  285. 
Banks, 

must  keep  ceriain  books,  321. 

must  make  quarterly  statements.    Appendix,  p.  484.  I 

certain,  may  elect  to  have  a  capital  stock,  300.  I 

Beneficial  and  Relief.    See  Act  of  March  2ii.  1874.   Appendix,  p.  479.  j 

Benevolent,  j 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  285. 

may  incorporate  coll^^s.  Act  January  8, 1872.  Appendix,  p.  46Q 
Boards  of  Trade, 

may  be  formed,  286. 
Bridge,  Ferry,  Wharf,  Chute,  and  Pier, 

may  be  formed,  286. 

to  obtain  license  from  board  of  supervisors,  528. 

in  what  contingencies  corporate  existence  ceases,  629. 
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lORPOSATiONS  —  Bridge  J  Ferry,  Wharfs  Chute, and  Fier^ 

annual  report  of,  §  530. 

damages  for  failing  to  report,  530. 

this  title  applies  to  bridge,  &c.,  owned  by  natural  persons,  681. 
Building.    See  Land  and  Building. 
^isiness.    See  Act  of  March  23, 1872.    Appendix,  p.  470. 
Canal.    See  Water  and  Canal.    Also  Act  of  March  30, 1872,    Ap< 

pendix,  p.  471. 
Cemetery. 

may  be  formed,  286. 

how  much  land  may  be  held,  and  how  disposed  of,  608 

who  are  members  eligible  to  vote  and  hold  office,  o09. 

may  hold  what  amount  of  personal  property,  610. 

such  surplus,  how  disposed  of,  610. 

may  issue  bonds  to  pay  for  grounds,  611. 

proceeds,  how  disposed  of,  611. 

may  take  and  hold  property  or  use  income  thereof,  how,  612. 

interments  in  lot  and  eifect  thereof,  613. 

transfer  of  right  only  made,  how,  613. 

lot  owners  previous  to  purchase  to  be  members,  614. 
Chambers  of  Commerce, 

may  be  formed,  286* 
Commercial, 

may  be  formed,  286. 
Dock.  See  Bridge,  «&c. 
Educational, 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  285. 
Ferry.    See  Bridge,  Ferrv,  &c. 

foreign  must  designate  resident  upon  whom  process  may  be 
served.    See  Act  of  April  1, 1872.    Appendix,  p.  473. 
Ckis, 

may  be  formed,  286. 

to  obtain  privilege  from  city  or  town,  628. 

to  supply  gas  on  written  application,  629. 

damages  for  refusal,  629. 

when  may  refuse  to  supply,  630. 

agent  of,  may  inspect  meters,  631. 

when  persons  neglect  to  pay,  gas  may  be  shut  off,  632. 
Homestead, 

may  be  formed,  286. 

time  of  corporate  existence,  557. 

by-laws  to  specify,  what,  65e. 

by-laws  to  be  furnished  to  members  on  demand,  558. 

advertisement  and  sale  of  delinquent  and  forfeited  shares,  559. 

may  borrow  and  loan  funds,  and  for  what  time,  560. 

minors  and  married  women  may  hold  stock,  561. 

limitation  of  speculation  in  lands,  562. 

forfeiture  for  speculation  bejiond  certain  extent,  562. 

when  its  corporate  existence  terminateB,  663- 

payment  of  premiums,  564. 

annual  report,  565. 

publication,  where  made,  566. 

may  extend  corporate  existence     Act  of  March  23, 1874.   Appen 
dix,  p.  479. 
Hotely 

may  be  formed,  286. 
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OOEPOEATiONS  —  InsitTctneet 

corporation  may  be  formed  for,  §  286. 

subscription  to  capital  stock,  414. 

purchase  and  conveyance  of  real  estate,  415. 

policies,  how  issued  and  by  whom  signed,  416. 

dividends,  of  what,  and  when  declared,  417. 

directors  liable  for  loss  on,  in  certain  cases,  418. 

capital  stock,  419,  420. 

payment  of  subscription,  424. 

certificate  of,  of  paid  up  capital  stock  to  be  filed,  425. 

property  which  may  be  insured,  426. 

funds  may  be  invested,  how,  427. 

rate  of  risk,  limitation  of,  428. 

amounts  to  be  reserved  before  making  dividends,  42&-481. 
Mutual  Life^  Health,  and  Accident ^ 

capital  stock,  434. 

guarantee  fund,  437. 

of  what  guarantee  fund  shall  consist,  438. 

what  it  constitutes,  439. 

deficiency  in  capital  stock,  439. 

declaration  of  fixed  capital  to  be  filed,  440. 

guarantee  notes  and  interest,  how  disposed  of,  441. 

insured  to  be  entitled  to  vote,  442. 

may  invest  in  what  securities,  444. 

number  of  directors  may  be  altered,  how,  443. 

limitation  to  the  holding  of  stock,  445. 

premiums,  how  payable,  446. 

to  furnish  insurance  commissioner  certain  facts,  447. 

no  stamp  required  on  contract  of  accident  insurance,  448. 

valuation  of  policies,  449. 

policy  to  contain  evidence  that  it  was  issued  in  this  State,  460 

penalty  for  non-compliance,  450. 

payment  and  cancellation  of  policy,  451. 
Land  and  BuiliJing^ 

may  be  formed,  286. 

how  organized,  639. 

may  borrow  money,  640. 

powers  and  object  of,  641. 

may  insure  the  lives  of  members  and  debtors,  642. 

may  own  what  real  estate,  643. 

by-laws  may  provide,  what,  644. 

annual  report,  645. 

consolidation  and  transfer  of  business,  647. 
Laundry, 

may  be  formed,  286. 
Library, 

may  be  formed,  286. 
Literary, 

may  be  formed,  286. 

married  women  may  become  corporators,  &c.,  of,  286. 
Manufactuiing, 

may  be  formed,  286. 
Mechanics^  Institute, 

may  be  formed,  286. 
Mercantile, 

vaa.y  be  formed,  286. 
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COBPORATIONS  —  Mining,  — may  be  formed,  §  286. 

directors  to  file  certificate  of  what,  where,  686. 

transfer  agencies,  686. 

stock  issued  at  transfer  agencies,  537. 

books  must  be  kept  open  for  inspection  of  stockholders.    See  Act 
of  March  30, 1874.    Appendix,  p.  481. 

safety  shaft  for  miners.    Act  March  16, 1872.    Appendix,  p.  467 
Pier.    See  Bbxsos,  F£bst,  &c. 
Printingf 

may  be_f ormed,  .286. 
RaUroad, 

may  be  formed,  286. 

articles  of  incorporation  must  state  what,  in  addition,  291. 

prerequisites  to  filing  articles  of  incorporation,  294-2d5. 

directors  to  be  elected,  when,  454. 

additional  provision  in  assessment  and  transfer  of  stock,  466. 

may  borrow  money  and  issue  bonds,  456. 

to  provide  finking  fund  to  pay  bonds,  457. 

capital  stock  to  be  fixed,  45o. 

certificate  of  payment  of  fixed  capital  stock,  459. 

enumeration  of  powers,  465. 

map  and  profile  to  be  filed,  466. 

may  change  line  of,  467. 

foijeiture  of  franchise,  468. 

crossings  and  intersections,  469. 

condemnation,  469. 

not  to  use  public  streets,  &c.,  except,  470. 

not  to  chaise  fare  to  and  from  pointd  in  a  city,  471. 

when  crossing  highways,  &c.,  how  acquires  right  of  way,  472. 

may  consolidate,  473. 

proceedings  to  consolidate,  478.  • 

State  lands  granted  for  use  of,  474. 

such  grant  not  to  embrace  town  lots,  475 

certain  fixtures  may  be  taken  from  the  realty,  476 

lands  of  to  revert  to  State,  when,  477. 

requisites  on  selection  of  right  of  way,  478. 

check  to  be  affixed  to  all  baggage,  479. 

damage  for  refusing  so  to  do,  4(9. 

aiuiual  report  to  be  verified,  480. 

form  of  report,  480. 

duties  of,  481. 

to  pay  damages  for  refusing  transportation,  482. 

to  furnish  accommodations  for  passengers,  483. 

to  post  regulations,  484. 

not  responsible  for  injuries  incurred  by  violating  rules,  484. 

to  pa.y  damages,  485. 

not  liable  in  certain  cases,  485. 

may  recover  damages,  when,  485. 

regulations  of  trains,  486. 

penalty  for  violating  such,  486. 

conductor  may  eject  passengers,  wheB^487. 

officers  to  wear  badge,  488.  ^ 

rates  of  chaises,  489. 

passenger  tickets,  how  issuisd,  and  to  be  good  for  six  months 

^90. 

ckuuracter  of  raUs  to  be  used,  491. 
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OciPOKAnoirs  —  Street,  ^maj  be  formed,  §  286. 

articles  of  incorporation  to  state  what  additional  faetBiSBH,. 

prerequisites  to  filing  articles  of  incorporation,  294 

authority  to  lay  track,  how  obtained,  497. 

restrictions  as  regards  granting  right  of  way,  498. 

two  may  use  same  street,  when,  499. 

rates  of  fare,  601. 

construction  and  requisites  of  conveyances,  501. 

rate  of  speed,  601. 

must  commence  construction  of  road,  when,  602. 

effect  of  failing  so  to  do,  602. 

cities  and  towns  may  make  roles  to  goyem^  603. 

penalty  for  overcharging,  604. 

to  provide  and  furnish  passenger  tickets,  605. 

penalty,  605. 

trial,  proof,  and  limitation,  606. 

city  or  to^vn  to  reserve  certain  rights,  507. 

license  to  be  paid,  608. 

track  for  gi'ading  purposes,  609. 

general  provisions  applicable,  610-511. 
Prismoidalf 

may  be  used  as  street  railways,  471. 

conditions  of  construction,  498. 
Religious,  Social,  and  Benevolent, 

may  be  formed,  286 ;  how  controlled,  290. 

married  women  may  become  corporators,  <&;c.,  of,  286. 

how  formed.  693. 

articles  of  incorporation  to  state  additional  facts,  694. 

may  hold  what  amount  of  property,  695. 

Masons,  Odd  Fellows,  and  Pioneers  may  hold,  how  much,  6M 

annual  report,  597. 

may,  by  order  of  court,  sell  or  mortgage  property,  698. 

proceedings  thereon,  698. 

may  provide  what  in  their  by-laws,  699. 

members  admitted  after  incorporation,  600. 

membership  not  transferable,  601. 
Road, 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  facts,  291 

prerequisites  to  filing  articles  of  incorporation,  2SJ4. 
Savings  and  Loan, 

may  be  formed,  286. 

may  loan  money,  on  what  terms,  671. 

capital  stock  and  rights  and  privileges  thereof,  572. 

dividends  to  be  from  surplus,  678. 

to  contract  no  liability  except  for  deposits,  573. 

property  which  may  be  owned  by,  and  disposal  of  such,  574. 

restrictions  on  purchasers,  574. 

married  women  and  minors  may  own  stock  in,  676. 

may  issue  transferable  certificates  of  deposit,  576. 

special  certificates,  676. 

to  provide  reserve  fund  for  payment  of  losses,  577. 
prohibition  on  officer  of,  and  what  vacates  his  office,  578. 
construction  of  phrase,  "  create  debts,'*  579. 

See  Act  of  February  2i ,  1872.    Appendix,  p.  466 
Social.    See  Religious,  Social,  and  Bsnkvolemt. 
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30BPORATION8 —  Stage  j — may  be  formed,  $  286. 
Stock  Raising f 

may  be  formed,  286. 
Street  Railroads.    See  Railroads. 
Telegraphy 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  facts,  291. 

prerequisites  to  filing  articles  of  incorporation,  294. 

right  of  way  along  water,  roads,  and  highways,  636. 

liability  for  injuring  telegraph  property,  537. 

liability  for  malicious  injury  to  property,  538. 

conditions  on  which  damages  to  sub-aqueous  cable  may  be  n- 
coTered,  539. 

duty  to  send  dispatch,  540. 

rates  of  charges  to  be  fixed  and  published,  542. 
Theatret 

may  be  formed,  286. 
Wagon  Roady 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  facts,  291. 

prerequisites  to  filing  articles  of  incorporation,  294. 

tliree  commissioners  to  act  with  surveyors,  512. 

commissioners,  how  appointed,  512. 

survey  and  map  to  be  filed  and  approved  by  supervisors,  513. 

tolls,  &c.,  to  be  collected,  514. 

penalty  for  taking  unlawful  tolls,  514. 

no  toll  to  be  charged  on  public  highways,  515. 

rates  of  toll  to  be  posted  over  gate,  516. 

toll  gatherer  may  detain  person  until  toll  paid,  517. 

toll  gatherer  not  to  detain  person  unnecessarily,  518. 

penalty  for  avoiding  tolls,  519. 

penalty  for  trespass  on  property  of,  520. 

when  capital  is  repaid,  tolls  to  be  reduced,  521. 

may  mortgage  and  hypothecate  property,  522. 

this  title  to  apply  to  roads  owned  by  natural  persons,  528. 
Water  and  Canal, 

may  be  formed,  286. 

may  obtain  contract  to  supply  city  or  town,  548. 

duties  of,  549. 

rates  to  be  fixed  by  commissioners,  549. 

right  of  way,  550. 

to  build  and  keep  bridges  in  repair,  551. 

right  to  water,  a  perpetual  easement,  552. 
Wharf.    See  Biudoe  ;  Ferrt,  &c. 
CospoRATORS.    See  Corporations,  285,  292. 
Cost,  of  action  for  divorce,  137. 

of  appraisement  of  homestead,  how  paid,  1259. 

of  transportation  of  personal  property  to  place  of  delivery,  1/66 

depositor  must  indemnify  dcpo.^itary  for  certain,  1838. 

borrower  to  bear  certain,  1892. 

hirer  to  bear  certain,  1956. 

voluntary  depositary  may  deduct  for  certain^  2078. 

trustee  entitled  to  repayment  for  certain,  22iQ. 

partner  to  be  indemnified  for  certain,  2412. 

^urer  liable  for  certain,  2708,  2743. 
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Cost,  indemnity  against,  §  2778. 
Co-SuRKTiES.    See  Surktt,  284S-2849. 
Co-Tknants.    See  Tenant. 

CoixaMiNons  Owners,  rights  of  to  lateral  and  subjacent  support^  8& 
rights  of  to  line  trees,  884. 
mutual  obligations  >f,  841. 

See  O^NER,  887,  841. 
Co-Trustee.    See  Trustee,  2239,  2268. 
CouNTi  Clerk.     See  Clerk. 

Gousrr  Judge,  proceedings  before,  for  adoption  of  child,  226. 
duty  of,  in  such  case.  227. 
duty  of,  on  examination  of  insane  person,  258. 
application  to  for  appraisement  when  execution  isfliise  againflt 

homestead,  1245. 
duty  of,  on  homestead  petition,  1249. 
duty  of,  on  return  of  appraisers,  1253, 1254,  125S. 
bond  of  assignee  for  benefit  of  creditors  to  be  approrcd  by,  8467. 
may  require  assignee  to  account,  when,  34^. 
See  Court  ;  District  Judge  ;  Judge. 
CouNTT  Recorder.    See  Recorder. 

Court,  to  whom  must  award  castody  of  child  of  annulled  marriage,  85. 
where  divorce  denied,  may  grant  relief  for  wife,  186-137* 
may  award  custody  of  child,  188. 
may  allow  wife  alimony,  when,  139. 
may  require  security  for  alimony,  140. 
shall  resort  to  what  property  inproyiding  for  wife,  141 
when  may  withhold  allowance,  14^. 
to  make  order  for  division  of  property  on  dirorce,  146. 
to  determine  legitimacy  of  child,  when,  145. 
may  direct  allowance  for  support  of  child,  201. 
may  award  exclusive  control  of  child  to  either  parent,  on  propa 

showing,  199. 
appointment  of  guardian  by,  243-244. 
jurisdiction  of,  appointing  guardian,  245. 
to  be  <^uided  by  what  rules,  in  appointing  guardian,  246. 
guardian  under  direction  of,  251. 

may  allow  appropriation  out  of  testamentary  accumulation,  728 
to  settle  controversy  between  ship  owners,  964. 
attornment  of  tenant  to  stranger  by  judgment  of,  valid,  1948 
when  trustor,  2252. 

how,  may  allow  satisfaction  of  trustee's  adverse  trust,  2268. 
discretionary  power  of  trustee  controlled  by,  2269. 
may  reduce  rate  of  interest  on  bottomry,  when,  3022,  3089. 
CouRTEST,  estate  by,  not  allowed,  173. 
Covenants,  none  implied  in  any  grant,  except,  1118. 
Avhen,  run  with  the  land,  1460. 
what,  run  with  the  land,  1461-1463. 
what,  run  with  the  land,  when  assigns  are  named,  1464. 
who  are  bound  by,  1466. 
who  are  not  bound  by,  1466. 
apportionment  of,  1467. 

for  quiet  possession  implied  in  hiring  of  proper^,  1927, 1966. 
authority  to  agent  to  sell  and  convey  includes,  2S24. 
what  required  by  executory  contract  of  sale,  l<3d. 
damages  for  breach  of  certain,  3804. 
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Ceidit,  sales  on  by  factor,  §  2028. 

to  agent  exonerates  principal,  when,  2336. 

agent  accepting  personal,  liable  as  principal,  taSiS. 

auctioneer  not  to  give,  except  when  usual,  2362 

&ctor  may  give,  except  when  unusual,  2368. 

of  ship  owner,  master  may  borrow  on,  2374. 

ship's  manager  cannot  borrow  on,  2389. 

See  Cb£DIToe. 
Auditor,  defined,  14. 

trusts  for  benefit  of,  may  be  created,  857. 

trust  fund,  how  far  liable  to,  859. 

trust,  when  absolute,  in  fayor  of  subsequent,  869. 

gift  in  view  of  death  to  be  treated  as  legacy,  as  regards.  1153. 

transfer  of  property  for  benefit  of,  to  be  recorded,  1164. 

appraisement  of  homestead  on  verified  petition  of  judgment,  1245 

^hen  to  pay  expenses  of  appraisement  of  homestead,  1259. 

competent  witness  to  will,  1281. 

acceptance  by,  necessary  to  satisfaction,  1473. 

performance  of  obligation  to  one  of  several  joint,  sufficient,  1475. 

performance  in  manner  directed  by,  sufficient,  1476. 

application  of  performance  by,  1479. 

offer  of  performance  must  be  made  to,  1488. 

offer  of  performance  may  be  made  at  place  appointed  by,  1489. 

offer  of  performance  must  be  made  so  as  to  benefit,  1493. 

must  give  receipt  on  payment,  1499. 

must  state  objections  to  offer,  1601. 

title  to  thing  offered  passes  to,  when,  1502. 
obligation  of,  as  to  thing  offered,  1505. 

performance  excused  if  prevented  by,  1611. 

effect  of  prevention,  &c.,  of  performance  by,  1512-1513. 

effeet  of  refusal  by,  to  accept  performance,  1515. 

acceptance  of  accord  by,  is  satisfaction,  1523. 

acceptance  of  part  performance,  when  satisfaction,  1524. 

novation  may  be  made  by  substituting  a  new  for  an  old,  how, 

1531. 
may  rescind  novation,  when,  1534. 
release  by,  how  made,  1541. 
release  by,  effect  of,  1542. 
partner  cannot  make  assignment  of  partnership  property,  in  trust 

for  benefit  of,  2430. 
liability  of  partner  after  dissolution  to,  2453. 
of  special  partnership,  special  partner  may  be,  2491. 
special  partner  postponed  to  every  other,  2491. 
special  partner,  when  liable  as  general  partner  to,  2502. 
preference  given  to,  in  insolvency,  void,  2496. 
guarantor  liable  to,  when,  2807. 
guarantor  exonerated  by  certain  dealings  between  debvor  and. 

2819. 
guarantor  partially  exonerated  by  partial  payment  to,  2822. 
guarantor  not  exonerated  by  voidable  promise  of,  2820. 
guarantor  not  exonerated  by  mere  delay  of,  2823. 
enarantor  not  exonerated  by  discharge  of  debtor  without  act  of, 

2825. 
guarantor  with  indemnity,  when  not  exonerated  2824. 
mrety  liable  only  as  such,  notwithstanding  reeoverr  of  Juds 
jnentby,2838 
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Creditor,  Buretj  exonerated  by  Injurious  act  or  omis5ion  of,  §  28M. 

surety  exonerated  by  refusal  of  creditor  to  sue,  when,  2845. 

surety  may  enforce  remedies  of,  when,  2845. 

surety  entitled  to  securities  held  by,  when ^2849. 

entitled  to  benefit  of  suretv-s  securities,  28o4. 

lien  Yoid  against,  when,  2913. 

mortgage  of  personal  property  when  void  against,  2957. 

of  mor^;agor,  remedy  of,  2963. 

of  mortgagee,  remedy  of,  2968. 

contracts  of  debtor  valid  against,  when,  3431. 

debtor  may  prefer,  when,  ^32,  3453. 

must  resort  to  different  funds,  in  what  order,  2899. 

certain  transfers,  «&c.,  of  debtor  void  against,  3439-3440. 

can  avoid  act  of  debtor,  when,  3441. 

transfer  without  value,  not  necessarily  void  against,  8442. 

assignment  for  benefit  of,  3449. 

assignment  void  against,  when,  3457. 

may  require  assignee  to  account,  3469. 

See  Assignment  ;  Debtor  ;  Ikcumbranceb. 
Crops,  right  of  tenant  for  years  or  at  will  to  harvest,  819. 

growing,  subject  of  mortgage,  2955,  2972. 
Cbtjeltt,  extreme,  ground  for  divorce,  92. 

defined,  94. 

in  case  husband  or  wife  leave  on  account  of,  who  commits  d» 
sertion,  98. 

disposition  of  common  property  in  divorces  granted  for,  147. 

ground  for  annulling  indenture  of  apprenticeship,  276. 
CUSTODT,  of  children  of  annulled  marriages,  85. 

of  children  of  divorced  marriages,  138. 

of  legitimate  child,  197. 

of  illegitimate  child,  200. 

of  child,  parent  may  relinquish,  211. 

parents  living  separate,  neither  have  superior  righ'  to,  of  child 
198. 
CusTOHABT,  defined,  14. 

Damages,  minors  and  persons  of  unsound  mind,  not  liable  in,  4L 
defined,  3281. 

railroad  corporations  liable  for  certain,  485. 
when  owner  of  ship  cannot  sue  for,  for  injuries  arising  from  col- 
lision, 971. 
wilful  trespasser  liable  for,  1033. 
contract  fixing,  void,  1670. 
may  be  liquidated,  when,  1671. 

when  depositors  must  indemnify  depositary  for  certain,  18S8. 
liability  of  depositary  for  certain,  1836. 
liability  of  finder  of  lost  property  for,  1865. 
liability  of  lender  to  borrow  for  certain,  1892. 
indemnity  against,  2778. 
allowed  for  refusing  to  acknowledge  satisfaction  of  mortgage, 

allowed  on  dishonor  of  foreign  bill,  8234,  8237. 
may  cover  future  loss,  when,  3283. 
interest  by  way  of,  3287. 
interest,  damages  bear,  when,  3287. 

interest  allowed  for  breach  of  obligation  oiher  than  oontnifli 
8288. 
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Dimages,  inteorest  allowed  for  fraud,.inalice,  &«.,  §  8288. 

interest  agreed  upon  goyems  rate  of,  3289. 

interest,  acceptance  of,  waives  principal,  3290. 

exemplary,  when  allowed,  3294. 

must  be  clearly  ascertainable,  3301. 

for  payment  of  money,  3302. 

for  breach  of  coTenant  of  "  seizin,"  8304. 

for  breach  of  covenant  of  "  warranty,*'  3304. 

for  breach  of  covenant  of  "  right  to  convey,"  8304. 

for  breach  of  covenant  of  "  quiet  enjoyment,"  8304. 

for  breach  of  covenant  "  against  incumbrances,"  8304. 

for  breach  of  agrnomnnt  to  convey  real  property,  3306. 
,         for  breach  of  agraement  to  purchase  real  property,  8307. 

for  breach  of  agreement  to  sell  personal  property,  3308-3309. 

for  breach  of  agreement  to  buy  personal  property,  3311. 

for  breach  of  agreement  to  pay  for  persoual  property,  3310. 

for  breach  of  warranty  of  title  to  personal  property,  8312. 

for  breach  of  warranty  of  quality  of  personal  property,  8318. 

for  breach  of  carrier's  obligation  to  accept  freight,  &c.,  831&. 

for  breach  of  carrier's  obligation  to  deliver  freight,  &o^3318.'. 

for  breach  of  carrier's  obligation  to  deliver  messages,  2209. 

for  breach  of  warranty  of  agent's  authority,  3318. 

for  breach  of  promise  of  marriage,  3319. 

for  wrongs  in  general,  3333. 

for  wrongful  occupation  of  real  property,  3334. 

for  holding  over  real  property,  3335. 

for  conversion  of  personal  property,  8386. 

for  conversion  in  favor  of  lienor,  3^. 

for  seduction,  3389. 

for  injuries  to  animals,  3340. 

for  tenant's  failure  to  quit  after  notice,  8344. 

for  tenant  holding  over,  3345. 

for  injuries  to  trees,  &c.,  3346. 

for  injuries  inflicted  in  duel,  8347,  3848. 

value  of  property,  how  estimated  in  assessing  in  favor  of  seller, . 
3353. 

ralue  of  property,  how  estimated  in  assessing  in  favor  of  buyer, , 
3354. 

value  of  property,  peculiar,  when  allowed  as,  8355. 

value  of  instrument  in  writing,  how  estimated  in  assessing,  3856. 

to  be  reasonable,  3358. 

nominal,  &360. 

for  delay,  must  be  paid  on  redemption  from  lien,  2905. 

difficulty  of  ascertaining,  ground  for  specific  relief,  8380,  8384. 
Datb,  of  delivery  of  grant,  presumption  of,  1055. 

not  necessary,  in  negotiable  instrument,  8091. 
Oats,  what,  are  holidays,  7-8. 

what,  are  business,  9. 

what,  counted  in  computing  time.  10. 

fractions  of,  when  disregarded,  14. 

of  grace,  not  allowed,  8181. 
DlAfH,  of  minor,  personal  representatives  may  disaffirm  his  contract  on, 
85. 

dissolves  marriage,  90. 

of  parent  leaving  child  unprovided  for,  effect  of,  205 

of  Joint  guardian,  effect  of,  252. 
34 
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t>eath,  withont  heirs,  &o.,  defined.  §  1071. 

gift  in  yiew  of,  defined,  li49. 

gift,  when  presumed  to  be  in  -view  of,  1160. 

gift  in  yiew  of,  reyocation  of,  1151. 

gift  in  yiew  of,  effect  of  will  upon,  1162. 

gift  in  yiew  of,  when  treated  as  a  legacy,  1163. 

of  husl>and  or  wife,  effect  on  homeatead  property,  1266. 

of  deyisee  or  legatee  before  testator,  effect  of,  on  testamentar; 
disposition,  ISIO,  1843. 

of  deyisee  before  testator  does  not  affect  interests  in  reBttinder, 
1844. 

distribution  of  common  property  on,  of  wife,  1401. 

distribution  of  common  property  on,  of  tiusband,  1402.         ^ 

of  heir  advanced  to,  before  that  of  deyisor,  ISQQ. 

in  case  of,  of  seaman,  who  entitled  to  his  wages,  2062. 

of  maker  of  instrument  beating  nominal  diate,  does  not  inTali* 
d.'ite  it,  30d4. 

notice  of  dishonor  given  in  ignorance  of,  of  indorser.  yalid,  8146 
Dm.    See  Corporations,  809.  816,  322;  Husband,  168, 170-171;  Pabt 
NERSHip,  2405, 2461,  2501. 

included  in  word  "  incumbrances,'- 1114. 

homestead  liable  for  certain,  1241. 

property  of  intestate,  how  disposed  of  in  payment  of,  1368. 

property  of  testator,  how  disposed  of  in  payment  of,  1369. 

legacies,  how  charged  with,  1360-1361. 

liability  of  beneficiaries  for  testator's,  1377. 

how  extinguished  by  oifer  of  payment,  1500. 

accord  of  liquidated,  1524. 

agreement  to  answer  for,  of  another,  1624. 

pledgee  cannot  sell  certain  pledged  eyidences  of.  3006. 
Debtor.    See  Creditor,  1541, 1542, 8431,  3132,  8441,  3449. 

defined,  14. 

performance  must  be  made  by  or  for,  1473. 

performance  by  one  of  seyeral  joint,  1474. 

effect  of  directions  to,  as  to  performance,  by  creditors,  1476. 

application  of  general  performance  by,  1479. 

offer  of  performance  must  be  made  by  or  for,  1487. 

rights  of,  upon  prevention  of  performance,  1&12, 1514. 

may  require  receipt,  upon  payment,  1490. 

noyation  may  be  made  by  substituting  a  new  for  an  old  one, 
how,  1531. 

joint,  release  of  several,  1543. 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  of, 
2999. 

insolvent,  may  assign  for  benefit  cf  creditors,  when,  3449. 

insolvent,  defined,  3460. 

gee  Assignment. 
Deceit,  renders  contract  voidable,  1667. 

an  essential  element  of  fraud,  1672. 

when  actionable,  1709-1710. 

upon  the  public,  1711. 

See  Concealment  ;  Fraih)  ;  Misrsprkssntatioh. 
Declaration.    See  Homestead,  1243,  1244,  1268,  1265-1269;  MARBuai. 

75-78 ;  Trust  :  Trustee,  870, 2263,  2268. 
Died,  ownership  of  title,  994. 

See  Grant. 
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DxpiHATiON,  right  of  protection  from,  §  43. 

how  effected,  44. 
DefajjiTj  divorce  not  to  be  granted  bj,  130. 

collision  from  breach  of  rules  of  navigation  to  imply  wilfnl,  972. 
agreement  to  answer  for,  of  another,  must  be  in  writing,  16^. 
8ee  Neoliobnce. 
DuECT,  in  execution  of  power,  remedies  of  purchaser,  915. 

in  certificate  of  acknowledgment,  action  to  remedj,  1202. 

in  description  in  will,  effect  of,  1340. 

implied  warranty  of  manufacturer  against  latent,  1769. 

depositor  must  indemnify  depositary  damages  arising  out  of,  of 

deposit,  1833. 
»        lender  must  indemnify  borrower  for  damages  arising  out  of,  of 

thing  lent,  1893. 
in  notice  of  loss  under  insurance  how  waived,  2636. 
DiLAT,  showing  reasonable  grounds  for,  rebuts  presumption  arising  from 

lapse  of  time,  126. 
on  part  of  creditor  does  not  discharge  guarantor,  2825. 
in  performance  may  be  compensated  for,  when,  1492. 
how  excused,  1511. 

carrier  of  persons  must  travel  without  unreasonable,  2104. 
notice  of  loss  under  insurance  to  be  given  without,  2633. 
in  giving  notice  of  loss,  how  waived,  2636. 
deemed  deviation,  when,  2694. 
in  presentment  or  notice  of  dishonor  of  negotiable  instrument, 

how  excused,  3158. 
in  presentment  of  bill  of  exchange,  effect  of,  3189. 
in  presentment  of  bill  of  exchange,  how  excused,  8219. 
in  presentment  of  promissory  note,  effect  of,  3248. 
in  presentment  of  check,  effect  of,  3255. 
in  protest,  how  excused,  3230. 
DmrBET.    See  Depositaey,  1822-1824,  1827 ;  Freight,  2118,  2119, 

2131. 
deemed  the  time  of  creation  of  interest,  «&c.,  749. 
of  gift  necessary  to  its  validity,  1147. 
of  contract  in  writing,  provisions  applicable  to,  1626. 
of  goods  sold,  when  to  be  made,  1758. 
of  goods  sold,  where  to  be  made,  1764. 
of  goods  sold,  expense  of,  by  whom  borne,  1756. 
of  goods  sold,  notice  of  election  as  to  mode  of,  1756. 
of  goods  sold,  buyer's  directions  to  be  followed,  1757. 
of  goods  sold,  when  to  be  made,  1758. 
thing  bought,  to  be  paid  for  on,  1784. 
essential  in  pledge,  2988. 

See  Grant,  1054-1057,  1069-1060. 
Ujem  iND,  when  restoration  of  thing  wrongfully  taken  to  be  upon,  1718. 
goods  sold  to  be  delivered  upon,  1753. 
thing  deposited  must  be  delivered  on,  1822. 
thing  deposited  need  not  be  delivered  without.  1823. 
thing  lent  must  be  returned  without,  when,  1895. 
thing  lent  need  not  be  returned  unless  on,  when,  1896. 
employee  must  render  account  without,  1986. 
employee,  when  not  bound  to  deliver  without,  1987. 
servant  to  deliver  over  without,  2014. 
agent  to  deliver  to  third  person  on,  when,  2344. 
upon  guarantor,  unnecessary,  2807. 
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Demand  of  perf ormaace  on  pledgor  muBt  be  made  before  sale  of  vkdn, 
§3001. 

of  performance,  how  waived,  fl004. 

of  payment  of  negotiable  instrument,  when  neceraary,  3190. 
Dkposit.    See  Deposit.\ry,  1814-1816, 1846-1847,  1851-1855, 1859,1864. 

of  money  o£Fered  in  payment  of  debt,  how  made,  1500. 

kinds  of,  1813. 

involuntary,  is  gratuitous,  1846. 
For  Exchange  f 

relations  of  parties  to,  1878. 
For  Keeping. 

defined,  1817. 

gratuitous,  1844. 

gratuitous,  involuntary  is,  1846. 

with  innkeeper,  1860. 

of  thing  found,  1864. 

of  thing  pledged,  by  gratuitous  pledge  holder,  2995. 
DfPOSiTART,  has  insurable  intere.<t,  2548. 

when  person  offering  thing  in  performance  is,  1503. 

when  seller  of  personal  property  must  act  as,  1748. 

defined,  1814. 

who  bound  to  become,  1815. 

duties  of,  in  case  of  involuntary  deposit,  1816. 

must  deliver  on  demand,  1822. 

not  bound  to  deliver  without  demand,  1823. 

must  deliver,  where,  1824. 

must  give  notice  to  depositor  of  adverse  claim,  1825. 

may  exonerate  himseli  from  liability  to  third  person  by  giTiog 
notice,  1826. 

must  deliver  to  joint  owners  in  shares,  1827. 

depositor  must  indemnify,  when,  1833. 

of  animals,  must  provide  suitably  for  them,  1834. 

must  not  use  deposit,  1835. 

liability  of,  for  wrongful  use  of  deposit,  1836. 

may  sell  deposit,  when,  1837. 

must  give  information  of  cause  of  loss,  1838. 

duties  and  liabilities  of,  in  respect  to  service,  1839. 

liability  of,  for  negligence,  how  limited,  1840. 

gratuitous,  must  use  slight  care,  1846. 

gratuitous,  duties  of,  when  cease,  1847. 

gratuitous,  when  creditor  is,  1605. 

for  hire,  defined,  1851. 

for  hire,  must  use  ordinary  care,  1852. 

for  hire,  rights  of,  1853. 

for  hire,  duties  of  how  terminated,  1864-1856. 

for  hire,  finder  of  lost  property  is,  1864. 

innlceeper  as,  liability  of,  1859. 

for  exchange,  1878. 

voluntary,  obligations  of,  2078. 

when  pledgee  assumes  liability  of,  for  reward,  2998. 
Depositor.    See  Dispositary,  1826-1826, 1833, 1838, 1854-1855, 1878- 

defined,  1814. 
Dbputt,  may  take  acknowledgment,  when,  1184. 
Drscsnt.    See  Succbssion. 
DssRRTiox,  ground  for  divorce,  92. 

defined,  95. 
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NerUoan,  how  manifested,  §  96. 

in  case  of  stratagem  or  fraud,  who  cc  nmits,  97. 

in  case  of  cruelty,  who  commits,  98. 

separation  by  consent  not,  99. 

separation  when  becomes,  100. 

how  cured,  102. 

if  wife  refuses  to  accept  husband's  reasonable  place  of  residence 

she  commits,  103. 
if  place  is  unfit,  and  she  refuses,  husband  commits,  104. 
refusal  of  reconciliation  after  separation  is,  101. 
refusal  of  condonation  is,  102. 

must  continue  how  long  to  constitute  ground  for  diyorce,  107. 
from  ship,  by  seaman,  forfeits  his  wages,  2063. 

SiTiss.    See  Will,  901, 1274-1275, 1282, 1302-1804, 1311, 1322, 1330-1882, 
1337. 
effect  of  power  to,  in  certain  cases,  921. 

See  Bequest,  1310, 1834, 1341-1342, 1345, 1347, 1850. 
when  does  not  lapse  by  death  of  deTisee,  1310. 
when  not  to  impair  rights  of  purchaser,  1364. 
title  passes  by  specific,  1363. 

See  Bequest  ;  Legacy  ;  Will. 
DiTisu     See  Bequest,  1310, 1350.    See  Will,  134^-1344. 
may  dispute  legitimacy  of  issue,  195. 

DiUOENCE, 

Slight, 

gratuitous  employee  must  use,  1975. 

^tuitous  carrier  of  property  must  use,  2114. 
Ordinari/j 

agent  must  use,  2020. 

voluntary  agent  must  use,  2078. 

gratuitous  carrier  of  persons  must  use,  2095. 

carrier  of  property  for  reward  must  use,  2114. 

trustee  must  use,  2259. 
Grecu, 

employee  for  his  own  benefit  must  use,  1979. 

shipmaster  must  use,  2043. 

carrier  of  messages  for  reward  must  use,  2162. 
Utmost, 

carrier  of  persons  for  reward  must  use,  2100. 

carrier  of  messages  by  telegraph  must  use,  2162. 
DiRECTOBS.    See  Corporations. 
Discharge.    See  Trustee,  22S3,  2260,  2282,  2287-2289. 

of  servant,  2015. 

of  employee,  1996,  2000. 

of  principal  does  not  discharge  guarantor,  when,  2825. 
Dishonor^  of  negotiable  instrument,  defined,  3141. 

rights  of  indorsee  of  check,  without  notice  of,  3255. 

See  Acceptance  ;  Bill  of  Exchange,  2021,  3133,  3185,  3188,  3194, 
3206-8207 ;  Negotiable  Instrument  :  Notice,  8116,  U42-8146, 
3147-3151,3155-3160,3220;  Presentment 
DifTBiBUTiON  of  common  property  on  divorce,  147. 

order  for,  subject  to  revision  on  appeal,  149. 

of  capital  stock,  on  dissolution  of  corporation,  816. 

of  property  of  intestates,  1384, 1386. 
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DiBtribation  of  property  of  intestate,  effect  of  adTancenwnta  on,  $§  1890- 
1391,1394. 

See  Appobtionmeitt. 
DisriuoT  CouBT.    See  Tbustee,  2282-2283,  2287,  2289. 

action  may  be  brought  in,  to  affirm  unsolemniEed  marriage,  78 

jadge  of,  may  hear  and  determine  complaints  of  corpor&tton 
elections,  815. 

action  in,  to  recoyer  possession  of  property,  793. 

duty  of,  where  alien  heir  neglects  to  claim  property,  1406. 

See  CouBT 
DivOBOK,  disaolyes  marriage,  90. 

effect  of  judgment  of,  91. 

for  what  causes  granted,  92. 

adultery  as  a  ground  for,  93. 

extreme  cruelty  as  a  ground  for,  94. 

wilful  desertion  as  a  ground  for,  95. 

constructiye  desertion  as  a  ground  for,  96. 

wilful  neglect  as  a  ground  for,  105. 

habitual  intemperance  as  a  ground  for,  106. 

certain  causes  for,  must  exist  how  long,  107. 

when  to  be  denied,  112-124. 

conuiyance  as  a  ground  for  denying,  112. 

collusion  as  a  ground  for  denying,  114. 

condonation  as  a  ground  for  denying,  115. 

condonation,  when  can  be  made,  119. 

recrimination  as  a  ground  for  denying,  122. 

lapse  of  time  as  a  ground  for  denying,  125. 

limitations  in  action  for,  127. 

requisites  as  regards  residence,  128. 

presumption  of  domicile  in  actions  for,  129. 

not  to  be  granted  by  default,  130. 

when  denied  certain  afiirmatiye  relief  may  be  allowed,  J88. 

expense  of  action  and  alimony,  137. 

disposition  of  children,  138. 

support  of  wife  and  child,  139. 

security  for  maintenance  and  alimony,  140. 

what  property  resorted  to  in  proyiding  alimony  and  relief,  141 

when  relief  not  to  be  granted  to  wife,  142. 

legitimacy  of  issue,  144-145. 

disposition  of  common  property  on,  146. 

disposition  of   common  property  and  lu^estead  on  order   >f 
court,  147. 

See  Condonation  ;  Collusion  ;  Mabbugb  ;  Becbimination. 
Dominant  Tenement,  defined,  803. 

in  case  of  petition  of,  burdens,  how  apportioned,  807. 

rights  of  owner  of  future,  8u8. 

actions  by  owner  and  occupant  of,  809. 

See  Easements  ;  Sebyitudes. 
DowEB,  ostate  in,  not  allowed,  173. 
Dbaw£11.    See  Acceptance  ;  Bill  op  Exchange,  8171, 3172, 8176, 8185-3188, 

3193. 
Dbawek     See  Bill  op  Exchange,  3171,  3174,  3177,  Si^  3213. 

acting  fraudulently,  not  entitled  to  notice,  3220. 

bill  drawn  on  and  accepted  by,  is  promissory  note,  8246. 

of  check,  when  exonerated  by  delay  in  presentment,  8266* 
DuiL,  damages  for  injuries  inflicted  in,  3347-^3348. 
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Doius,  will  or  relocation  thereof  procured  through,  may  be  denied  pnv 
bate,  §  1272, 
defined,  1569. 
contract  procured  by,  yoidable,  1567, 1689. 

See  Mjemack  ;  Threat  ;  Undue  Ixfluxnck. 

SAERI56S,  of  wife  not  liable  for  debts  of  husband,  168. 

of  wife,  living  separate,  her  separate  property,  169. 
of  minor  children  her  separate  property,  when  living  separ- 
ate, 169. 
of  legitimate  unmarried  minor,  father  entitled  to,  197. 
of  illegitimate  unmarried  minor,  mother  entitled  to,  200. 

See  Wages. 
Easements,  what  are,  552,  801. 

land  to  which  are  attached,  how  termed,  803. 
what  pass  by  transfer  of  real  property,  1104. 

See  Sebvitude. 
Smikent  DoMAiir,  right  of,  1001. 
EXPLOTEB,  defined,  1985. 

entitled  to  indenmiflcation,  when,  1969, 1971. 

when  not  entitled  to  indemnification,  1970. 

gratuitous  obligations  of,  1975-1976. 

with  power  of  attorney,  must  act,  1977. 

for  reward,  obligations  of,  1978. 

for  his  own  benefit,  obligations  of,  1979. 

cannot  be  bound  for  more  than  two  years,  1980. 

duty  of,  1981. 

must  serve  according  to  usage.  1982. 

must  use  reasonable  skill,  198d. 

must  use  whatever  skill  he  has,  1984. 

everything  acquired  by,  by  virtue  of  employment,  belongs  to 

employer,  1985. 
must  give  account,  1986. 
not  bound  to  deliver  without  demand,  1987. 
must  give  preference  to  employer's  business,  1988. 
must  give  preference  to  several  employers  in  order,  1988. 
how  far  liable  for  substitute,  1989. 
surviving,  when  to  act,  1991. 

discharged  by  notice  of  death  or  incapacity  of  employer,  1996. 
when  to  continue  service  after  employer-s  death,  &c..  1998. 
entitled  to  compensation  from  employer's  successor,  1998. 
may  be  discharged  for  fault,  2000. 
compensation  of,  when  dismissed  for  fault,  2002. 
compensation  of,  when  quits  for  cause,  2003. 
may  quit  service,  when,  2001. 

fl^AA  Aqknt  '  Factor  *  SicRv^ATf*!* 
Bhploter.    See  Employee,  1965',  1989-1971.  1980-1981,  1985-1986  1968- 

1989, 1996,  2000-2001,  2003;  Master;  Pb»ncipal. 
Employment.    See  Employee,  1965, 1996, 1998,  2000-2003. 
defined,  1965. 
termination  of,  1997. 
termination  of,  at  will,  1999 
confidential  obligations  of,  where  regulated,  1''02. 
service  without,  2078-2079. 

See  Agency  ;  Sebvicb. 
fmucT,  PuBUO,  performance  excused  when  prevented  by,  1511. 
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Inemy,  Publie.iiuikeeper  not  liable  for  damages  caused  by,  §  1^. 
carrier  not  liable  for  damages  caused  by,  2194. 
cannot  be  insured,  2540. 
BSOHIAT,  when  State  takes  property  by,  140&-1407. 
Bsc&ow,  deUvery  in,  1057. 
BsTATXS  in  dower  and  courtesy  abolished,  173. 
interests  in  real  property  are,  701. 
qualities  of  expectant,  69^700. 
in  real  property,  761. 
fee  simple,  762. 
fees-tail  abolished,  763. 
freeholds,  765. 
for  years,  766. 
at  will,  765. 

for  life  of  third  person  is  a  freehold,  766. 
future,  767. 
in  reyernion,  768. 
in  remainder,  769. 

successive,  for  life,  limitation  on,  774. 
successiye,  for  life,  remainders  on,  775. 
creation  of  remainders,  future  and  contingent  estates,  772. 
termination  of,  789. 
of  intestates,  succession  to,  1384. 
of  intestates,  how  distributed,  1386. 

Poe  Interests  :  Real  Peopeety. 
BviOKNOE,  of  witness,  priyileged,  47. 
of  condemnation,  118-119. 
record  of  inventory  of  wife's  property  as,  166. 
certified  copy  of  articles  of  incorporation  as,  297. 
of  witness  proving  handwriting  to  an  instrument,  must  prove 

what,  1199.  ' 

what  may  be  read  in,  1207. 
certificate  of  shipmaster  as  to  exertions  of  seamen  to  save  vessel, 

presumptive,  2059. 
certificate  of  change  of  names  in  partnership  presumptive,  ol 

facts  therein,  2471. 
of  loss  to  be  given  to  insurer,  2634. 

See  Proof. 
ExcHANOB,  when  title  to  personal  property  passes  by,  1140. 

when  title  to  personal  property  passes  under  executory  agree- 
ment of,  1141. 
defined,  1804. 

form  of  contract  for,  1805. 
rights  and  obligations  of  parties  to,  2806. 
of  money,  implied  warranty  thereon,  1807. 
deposit  for,  1818. 

deposit  for,  relation  of  parties  in,  1878. 
Execution.    See  Homestead,  1240-1242, 1266. 

of  written  instrument  to  be  made  in  ink,  14. 

sale  of  franchise  of  corporations  under,  388. 

where  proceedings  under,  against  corporations  may  be  had,  89ft 

chattel  interest  not  liable  to  sale  under,  765. 

powers  of,  860. 

exemption  of  homestead  from,  1240-1242. 

of  will.    See  Will. 

of  power.    See  Power. 

of  instruments.    See  Instbdmehm. 
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Bxecutlon  of  codicil,  effect  of,  on  previous  will,  §  1287. 
of  accord,  necessary  to  its  validity,  1522. 
of  contract  in  writing,  effect  of,  1625. 
of  authority,  when  principal  bound  by  incomplete,  2881. 
of  authority,  when  principal  bound  by  in  excess,  2338. 
!      KxioUTOB,  when  may  bind  out  child  to  apprenticeship,  267. 
'  who  entitled  to  letters  as,  though  not  named,  1371. 

cannot  have  power  to  appoint  executor,  13T2. 
not  to  act  till  qualified,  1373. 

See  Pebsonal  Repbesemtatives. 
towoTOBT.    See  CoNTBACT,  1110,  1609-1611,  1624 :  Consideeation,  1781, 
173a 
agreement  transfers  title  to  buyer,  when,  1141. 
contract  defined,  1661. 
instrument  in  writing,  implied  warranty  on  sale  of,  1774 

See  AOBEEMENT. 

Exemption  of  homesteads  from  execution,  1237, 1241. 

of  property  from  operation  of  mortgage,  2965. 
ExONB&ATiON,  of  Innkeeper  from  liability  to  guest,  1860.  ** 

of  owner  from  claim  of  finder,  1871. 

of  finder  from  liability  to  owner,  1865. 
■  of  lender  from  liability  to  borrower,  1892. 

of  shipmaster,  on  abandonment  of  ship,  2041. 

of  carrier,  on  delivery  of  goods  to  holder  of  bill  of  lading,  2181. 

of  partner,  on  renunciation  of  future  profits,  2417. 

of  guarantors,  2819. 

of  surety,  2840,  2845. 

of  gratuitous  pledge  holder,  2996. 
Bx  Post  Facio.    See  Ketbo active. 

Fact,  concealment  of,  in  certain  cases,  makes  condonation  void,  120. 

mistake  of,  defined,  1577. 

mistake  of  foreign  law  is  mistake  of,  1579. 

actual  fraud  a  question  of,  1574. 

fraudulent  intent  a  question  of,  3442. 
Faotob,  defined,  202t). 

duties  of,  2027. 

may  sell  on  credit,  2028,  2368. 

cannot  relieve  himself  from  liability,  2030. 

actual  authority  of,  2368 

ostensible  authority  of,  2369. 

guaranty  of,  need  not  be  in  writing,  2794. 

Uen  of,  3061. 

See  Agent  ;  Pbincepal. 
Family,  head  of  the,  defined,  lii61. 
Farr,    See  Gabbier,  2187-2188,  2190-2191. 

passenger  may  be  ejected  for  not  paying,  487. 

when  passenger  may  be  required  to  pay  an  increase  of,  2189. 
Feb  Simple,  defined,  762. 

words  of  inheritance  unnecessary  to  pass,  1072. 

title  when  presumed  to  pass,  1105. 
Fbmalbs,  under  eighteen  considered  minors,  25. 

of  fifteen  and  upwards  capable  of  marrying,  56. 
fjorcn,  right  of  havin^i;,  maintained  by  coterminous  owners,  an  easement, 
801. 

tenant  for  life  to  keep,  in  repair,  840. 
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Fence,  coterminous  owners,  when  bound  to  maintain,  §  841. 

FeRKT   COKPOBATIONS.      See  BRIDGX  COEPORATIONS  ;    CORPOHATIOIli* 

FiMDxa,  not  bound  to  take  charge  of  thing  found,  1864. 

taking  ch&ige,  is  depositary  for  hire,  1864. 

must  give  notice  to  owner,  1865. 

may  require  proof  of  ownership,  1866. 

entitled  to  compensation,  1867. 

may  exonerate  hiniRelf  by  storing  thing  found,  1868. 

may  sell  thing  found,  when,  1869. 

such  sale,  how  made  by,  1870. 

owner  may  exonerate  himself  by  surrendering  thing  found,  1&71 

absolutely  entitled  to  thing  abaudoned,  1872. 
Firs  Insurance.    See  Insurance. 
FisuiMG,  right  of  may  be  held  as  an  easement.  801. 

right  of  may  be  held  as  a  serritude,  802. 
Fixtures,  are  real  property,  658. 

what  are,  660-661. 

ownership  of,  1013. 

tenant  iday  remove,  1019. 
Force,  may  be  employed  in  protecting  person,  property,  and  relatWefl,  GO 

marriage  obtained  through,  voidable,  58. 

marriage  obt;iiued  through,  may  be  annulled,  82. 
See  Duress  ;  Menace  ;  Undue  Influence. 
Forbclosube,  of  right  of  redemption  of  mortgagor,  2981,  2967. 

of  mortgagor's  right  of  redemption,  by  pledge,  3011. 
Forfeiture,  of  powers  of  corporation  for  non-user,  46o. 

of  servitude  for  non-user,  811. 

conveyance  by  owner  for  life  or  years  in  excess  of  his  title,  docs 
not  work,  1108. 

interpretation  of  conditions  involving,  1442. 

of  wages  of  seamen,  2068. 

contract  for,  of  property  subject  to  lien,  void,  2889. 
FoROETFULN£ss.    See  Negligence. 
Form,  of  solemniising  marriage,  no  particular,  71. 

See  Acknowledgment,  1189, 1191, 1192;  Grant,  1092:  Notigb,  335. 837 

789,  3143. 

of  covenants  in  execution  of  executorv  contract,  17S4. 

of  warranty  in  policy  of  insurance,  3605. 

of  real  mortgage,  2948. 

of  personal  mortgage,  2956. 
Formalities,  in  execution  of  power  may  be  disregarded,  904. 
Franchise,  considered  as  property,  388. 

duties  of  purchaser  of,  on  execution,  389-390. 

redemption  of,  392. 

sale  under  execution,  where  made,  393. 
Qaa   C^ob.po&atxons 
Fraud.  See  Contract,  1567-1568, 1571-1573, 1623, 1668 ;  Marbiagr,  58,  82. 

desertion  induced  by,  97. 

ground  for  annulling  indentures  of  apprenticeship,  276. 

where  it  is  mutual,  instrument  void  against  purchaser  with  na 
tice,  1228. 

will  procured  through,  void,  1272. 

actual,  a  question  of  fact,  1574. 

by-bidding  a,  1797. 

thing  gained  by,  held  in  trust,  2224. 

agent  cannot  have  authority  to  commit,  2306. 
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fraud,  xetnm  of  pmnitiin  in  insurance,  for,  §  2619. 

exemplary  damages  may  be  given  in  case  of,  3294. 
interest  as  damages  may  be  giren  in  case  of,  3288. 
See  Deceit  ;  Duress  ;  Fraudulent  ;  Menace  ;  Undue  Influbncb. 
I  Fraudulent.    See  Instruments,  1227-1231,  3439,  3441-3442. 

concealment  of  facts  makes  condonation  void,  120. 
transfer,  when  deemed,  as  against  creditors,  8o4. 
omission  to  communicate  certain  facts  avoids  insurance,  2562, 

2669. 
valuation  under  marine  insurance,  effect  of,  2736. 
I  misrepresentation  by  debtor  as  to  value  of  pledge,  effect  of, 

1  2999. 

I  Fkbbhold,  defined,  765. 

See  Estates  ;   Real  Propkrtt. 
Frmoht.    See  Carrier,  2110,  2115. 2117-2121, 2131,  2136,  2144,  2194,  2197, 
2200-2202;  Damages,  3315-3316. 
hypothecation  of,  by  respondentia,  3038. 
I  See  Bill  of  Lading  ;  Cargo  ;  Freightage  ;  General  Averaob  ; 

'  Respondentia 

FansHTAGS.    See  Carrier,'  2110.  2136-2144.  2204  ;  Insurance,  2661-26G8  ; 
Shipmaster,  •i376-237< ,  1:380,  3021, 3055  ;  Ship  Manager,  238*- 
2389. 
!  when  wages  of  seamen  depend  on,  2054. 

when  wages  of  seamen  do  not  depend  on,  2058. 
how  valued  on  general  average,  2153- 
how  altected  by  atandunnieut  of  ship,  2730. 
seaman  has  lien  upon,  3056.    See  Cargo;  Carries. 
I  friendly  societies,  596.    See  Religious.  ' 

;  FuTURB  Interest.    See  Interest,  690,  693-700,  703,  716,  739-742. 

I  contingent  on  death,  without  issue,  &c.,  construction  of,  1071 

lien  may  be  created  on,  2883. 

See  Estates  ;  Real  Property  ;  Remainders. 

Game,  right  of  taking  may  be  held  as  an  easement,  801. 

right  of  taking  may  be  held  as  a  servitude,  802. 
Gas  Corporations.    See  Corporations,  286,  629-b32. 
Gender,  masculine  include:^  feminine  and  neuter.  14. 
General  Average.    See  Average,  2148,  2152-2154. 
Gift,  defined,  1146. 

how  made,  1147. 

what  not  revocable,  1148. 

in  view  of  death,  what,  1149. 

in  view  of  death,  when  presumed  to  be,  1150. 

in  view  of  death,  revocation  of,  1151. 

in  view  of  death,  effect  of  will  upon,  1152. 

in  view  of  death,  when  treated  as  a  legacy,  1153. 

in  view  of  death,  may  be  satisfied,  1337. 

to  subscribing  witness  to  will,  when  void,  1282. 

subscribing   witness  may  take  as  much  by,  as  by  succesflion 
1283. 

certain  words  in  will,  when  words  of,  1835. 

deemed  an  ademption  of  legacy,  when,  1351. 
See  Bequest  ;  Devise  ;  Legact. 
(ioOD  Faith,  defined,  15. 

children  of  illegal  marriage  contracted  in.  86. 

offer  of  performance  must  be  made  in,  1493. 
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flood  Faith,  trustee  bound  to  act  in  higheot.  §  2228. 
partner  bound  to  act  in  highest,  241L 
partner  not  bound  by  act  not  in,  except  to  persons  aetiog  is, 

2431. 
principal  bound  by  ostensible  authority  only  to  persoiu  acting 

in,  2334. 
agent  not  bound  by  act  belieyed  in,  to  be  within  authority, 

2343. 
agent  must  be  indemnified  for  advance  made  in,  when,  2344. 
partner  relieved  from  liability  by  renouncing  in  future  profits, 

2417. 
incumbrance  primh  facie  presumed  to  be  acquired  in,  2944. 
See  Incumbrances  ;  Pu&chaser. 
Good  Will,  is  property,  655,  993. 
defined,  992. 
seller  of,  may  agree  not  to  carry  on  same  business  in  coonfy, 

1674. 
implied  warranty  in  sale  of,  1776. 
partner  cannot  dispoFe  of,  2430. 
Qr    <T,  reservation  of  powers  in,  892. 

power  to  dispose  of  property  by,  how  executed,  902. 

a  transfer  in  writing,  1053. 

when  takes  effect,  1()54. 

date,  1055. 

delivery  of,  must  be  absolute,  1056. 

subject  to  a   condition,  and   in   possession    of   third  peiMo 

1057. 
surrendering  or  cancelling  does  not  operate  as  retransfer,  1068. 
by  married  woman  void,  unless  acknowledged,  how,  1098. 
no  covenant  implied  in  any,  e:xcept,  1113. 
what  title  passes  by,  1083. 
fee  simple  title  presumed  to  pass,  1105. 
words  of  inheritance  not  necessary  to  pass  a  fee,  1072. 
in  fee  simple  carries  with  it  subsequent  acquired  title,  1106. 
how  far  conclusive  against  grantor,  1107. 
how  far  conclusive  on  purchaser,  1107. 
by  owner  for  life  or  years,  1108. 
on  condition  subsequent,  1109. 
on  condition  precedent,  1110. 
of  title  to  highway,  1112. 
valid  without  attornment  of  tenant,  1111. 
what  covenants  iucluded  in,  1113. 
Drlivery^ 

necepsary,  1054. 
presumpiion  of  time  of,  1055. 
to  grantee  necessarily  absolute,  1056. 
in  escrow,  1057. 
constructive,  1059, 
when  not  necessary,  1060. 
Interpretation  ^ 

how  made,  1066. 

of  limitations,  1067. 

by  aid  of  recitals,  1068. 

against  grantor,  1069. 

of  irreconcilable  provisions,  1070. 

of  "heirs,"  "issue,"  &c.,  1071. 
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Qbakt — Form — simple,  §  1092. 
by  married  woman,  1093. 
by  attorney  in  fact,  1094-1095. 
See   Covenants  -,    Interpretation  ;  Beal  Instruments  ;  Bi- 
CORDING ;  Transfer. 
<3rani'EB,  of  rents  and  reversiong,  rights  of,  821. 

payment  of  rent  to  grantor,  when  binding  on,  1111. 
See  Grant,  1056, 10d9. 
Grantor,  interests  remaining  in,  of  express  trusts,  868. 

of  trust,  may  devise  property  to  take  effect  on  termination  of 
trust,  864. 

See  Gr\nt,  1069,  1107,  1109, 1111. 
euABANTEE.    See   Creditor;  Guarantor,  2795,  2807,  2819,  2822-2824; 

Guaranty  ;  Surety. 
OuARANTOR,  may  become  such  without  consent  of  principal,  2788. 

must  sign  guaranty,  2793. 
*'  notice  to,  of  acceptance  of  guaranty,  when  necessary,  2795. 

I  of  performance  liable  without  notice,  2807. 

of  conditional  obligation,  liability  of,  2808. 
I  not  liable  for  more  than  principal,  2809. 

not  liable  on  unlawful  contract  of  principal,  2810. 
I  liable  notwithstanding  personal  disability  of  principal,  2810. 

may  revoke  continuing  guaranty,  when,  2815. 
exonerated  by  certain  acts  of  creditor,  2819. 
I  liability  of,  not  restored  by  rescission,  when,  2821. 

liability  reduced  in  same  degree  as  that  of  principal,  2822 
not  exonerated  by  delay,  2823. 
,  not  exonerated  by  dealings  with  debtor,  if  indemnified,  2824. 

^ot  exonerated  by  discharge  of  debtor  by  law,  2825. 
surety  has  all  rights  of,  2844. 
surety  exonerat«l  in  like  manner  with,  2840. 
See  Guaranty  J  Surety. 
I         Guaranty.     See  Guarantor,  2788,  2793,  2795,  2807,  2808,  2815,  2819, 
I  2821-2825. 

defined,  2787. 

consideration,  when  necessary  to,  2792. 
consideration  need  not  be  expressed  in,  2792. 
when  promise  to  answer  for  another  not  deemed,  2794. 
interpretation  of  iocomplete  contract,  2799. 
interpretation  of,  that  obligation  is  good  or  collectible,  2800. 
interpretation  of,  that  obligation  is  good,  not  discharged  by  harm 

less  omission  to  sue,  2801. 
interpretation  of,  that  obligation  is  good,  when  broken  by  prin< 

cipal  leaving  the  State,  2802. 
when  deemed  unconditional,  2806. 
continuing,  defined,  2814. 

continuing,  letter  of  credit,  when  deemed,  2864. 
liability  of  factor  on  sale  under,  commission,  2029. 
party  to,  luibility  of,  not  greater  than  principal's,  2809. 
party  to,  where  principal's  contract  void,  2810. 
not  exonerated  by  void  promise,  <&c.,  2820. 
See  Letter  of  Credit  ;  Surety. 
QUARDIAN,  legal  proceedings  by  minor  to  be  conducted  through,  42 
appointment  of,  by  court,  supersedes  parent,  204. 
what,  286. 
kinds  of,  288 
general,  what,  239.  ^ 
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Onaidian,  special,  what,  §  240. 

appointment  of,  by  parent,  by  will  or  by  deed,  241. 
no  person  can  be,  of  estate,  without  appointment,  242. 
appointment  of,  by  conrt,  248,  244. 
jurisdiction  of  court  over,  245. 
rules  for  awarding  custody  of  minors,  246. 
powers  of,  appointed  by  the  court,  24y. 
duties  of,  of  the  person,  248> 
duties  of,  of  the  estate,  249. 
relation  of  guardian  and  ward,  confldential,  261. 
death  of  joint  guardian,  252. 
removal  of,  25S. 

appointed  by  parent,  how  superseded,  254. 
appointed  by  court,  how  suspended,  256. 
release  of,  by  ward,  256. 
dischai^e  of,  257. 
of  insane  person,  258. 

may  consent  to  apprenticeship  of  ward,  when,  266. 

See  Ward. 

tluKS,  of  minor,  when  and  how  may  disaffirm  a  contract  made  bj  him,  85 

may  dispute  legitimacy  of  issue,  195. 

of  tenant  for  life,  when  take  as  purchaser,  779. 

construction  of  word,  1071, 1329. 
UieHWAT,  transfer  of  land,  bounded  by,  1112. 
HiBX,  depositary  for,  when  person  offering  thing  in  performance  is,  1508 

depositary  for,  when  seller  of  personal  property  to  act  as,  1748. 

apportionment  of,  1935. 

See  HiEiyo.  -^ 

UiBSS,  products  of  thing  hired  belong  to,  1926. 

must  use  ordinary  care,  1928. 

must  repair  certain  injuries,  1929. 

for  what,  may  use  thing  let,  1930. 

may  terminate  hiring,  when,  1932. 

must  pay  ratable  portion  of  hire,  when,  1935. 
Of  Reed  Froperty, 

may  rep.iir  at  expense  of  lessor,  when,  1942. 

continued  possession  of,  renews  lease,  li45. 

must  give  notice  of  proceedings  to  recover  land,  19^. 

when  must  pay  rent,  1947. 

of  part  of  a  room  entitled  to  whole,  1950. 
Of  Personal  Property, 

must  bear  ordinary  expense,  1956. 

may  repair  at  expense  of  letter,  1957. 

must  return  property,  when  and  where,  1958. 
Hp>jno,  defined,  1925. 

covenant  for  quiet  possession  implied  in,  1927. 

when  terminates,  1933. 

when  terminates  by  incapacity  or  death  of  party,  ld34 
See  Hirer,  1926, 1928-1932, 1935. 
0/  Real  Property, 

obligations  of  parties  to,  1941-1942, 1950. 

term  of,  when  no  limit  fixed,  1943. 

of  lodgings  for  indefinite  term,  1944. 

when  presumed  to  be  renewed,  1945. 

notice,  when  necessary  to  terminate,  1946. 
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OniNO-'  O/Real  Property^  rent  for,  when  payable,  §  1947. 

in  subdivisions  of  rooms,  forbidden,  ISiSO. 
Of  Personal  Property^  • 

obligations  of  parties  to,  195&-ld58. 

of  ships,  1959. 

See  Landlord  ;  Tknakt. 
HOLDBR.    See  Bill  of  Exchanor,  8191^195,  3201,  3206,  82S4 ;  Nuon- 
ABLE  iNSTBUMKKT,  3114,  3131,  8137,  3142,   3148,  8149,  3156, 
3164. 
Holidays,  what  are,  7-8. 

time,  how  computed  in  reference  to  performance,  10-11. 
S'omsTEAD,  how  assigned  on  divorce,  146. 

disposition  of  on  order  of  court,  147. 

subject  to  revision  on  appeal,  148. 

defined,  and  its  exemption,  1287. 

from  what  property  may  be  taken,  1238. 

husband  cannot  select  froDi  separate  property  of  wife,  1239. 

when  exempt  from  execution,  1240. 

when  subject  to  execution  or  forced  sale,  1241. 

conveyance  of  mortgages  on,  &c.,  how  executed,  acknowledged, 
&c.,  1242. 

how  abandoned,  1243. 

declaration  of  abandonment,  from  what  time  effectual,  1244. 

proceedings  when   claimed  to  exceed   amount  of   exemption, 
1245. 

application  for  appointment  of  appraisers  to  state  what,  1246. 

petition  for  such  to  be  filed  with  county  clerk,  1247. 

copy  of  such  petition  to  be  served  on  claimant,  1248. 

u|pointment  of  appraisers  to  appraise,  1249. 

olth  of  appraisers  of,  1250. 

duty  of  appraisers  of,  1251. 

report  of  appraisers  of,  1252. 

proceedings  on  report  of  appraisers,  1253-1257. 

fees  of  appraisers,  1258. 

when  title  to  perfected,  1265. 

execution  of  by  other  tlian  head  of  family,  1266. 

proceeding  to  obtain  by  other  than  head  of  family,  1266-1269. 

who  may  acquire,  and  of  what  value,  1260. 

declaration,  wliat  to  contain,  1263. 

"  head  of  the  family,"  defined,  1261. 

mode  of  selection,  1262. 

declaration  to  be  recorded,  1263. 

sale  of,  of  insane  person.  Act  of  March  25, 1874.  Appendix,  p.  480. 
IIOMBSTSAD  Corporations.    See  Corporations,  286,  557-566. 
Honor.    See  Bill  of  Exchanob  ;  Negotiable  Instrument. 
HoT£i<  Keepers,  to  have  lien  on  baggage,  1861. 

when  may  sell  unclaimed  baggage,  1862. 

notice  to  sell,  how  given,  1862. 

rates  of  charges  to  be  posted  in  rooms,  1863. 
QfTSBAiVD,  abduction  of,  forbidden,  49. 

to  select  place  of  residence,  103. 

wife  to  conform  to  such  selection,  or  she  commits  desertion,  lOS 

if  unfit,  and  wife  refuses  to  conform,  he  commits  desertion.  104- 

wilful  neglect  of,  to  provide  for  wife,  ground  for  divorce,  106. 

may  l>e  compelled  to  give  alimony,  18^137. 

may  be  required  to  give  security  for  alimony,  140. 
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Husband,  when  separate  propert/  of,  may  be  leeorted  to  £oralimon7,§lll 

when  wife  shall  support,  176. 

legitimacy  of  issue  when  divorce  granted  for  adultery  of,  14i 

id  head  of  the  family,  156, 1261. 

separate  property  of,  163. 

earningH  of  wife  not  liable  for  debts  of,  168. 

property  of  wife  not  liable  for  debts  of.  171. 

not  liable  for  debts  of  wife  contracted  before  marriage,  170. 

power  of,  over  common  property,  172. 

not  allowed  an  estate  by  courtesy,  173 

liable  for  support  of  wife,  174. 

when  not  liable  for  support  of  wife,  175. 

wife  may  transfer  her  separate  property  without  consent  of^6i 

not  bound  to  maintain  wife's  children  by  former  marriage,  209. 

consent  of,  not  necessary  to  wife's  execution  of  power,  897. 

consent  of,  not  necessary  to  wife's  disposition  of  property  bj 
will,  1273. 

disposition  of  common  property  on  death  of,  1402. 

contract  obtained  from  wife  by  duress  of,  voidable.  1569. 

contract  obtained  from  wife  by  menace,  voidable,  1570. 

cannot  select  homestead  from  separate  property  of  wife,  1239. 
See  Marriage  ;  VVifb. 
Husband  and  Wife,  mutual  obligations  of,  155. 

interest  separate  in  certain  respects,  157. 

may  make  dontracts,  158. 

how  far  may  impair  their  legal  obligations,  159. 

mutual  consent  of,  to  separation,  a  sufficient  consideration,  160> 

may  be  joint  tenants  or  tenants  in  common,  161. 

common  property  of,  164. 

property  rights  of,  how  governed,  177. 

marriage  settlements  of,  how  executed,  178. 

living  separate,  neither  have  superior  right  to  custody  of  child 
198. 

must  join  in  conveyance  of  homestead,  1242. 

inheritance  between,  1400. 

hold  homestead  property  in  joint  ^tenancy,  1265. 
See  lIusBAMD }  Marbiage  ;  Wife. 

Identification,  contracting  parties  must  be  capable,  1558. 

Idiot.    See  Perso.ns  of  Unsound  Mind. 

Ignorance,  mistake  of  fact  through,  renders  contract  voidable,  1567 

1577. 
Illegitimacy,  who  only  may  raise  question  of,  195. 

how  proved,  195. 
Illegitimate  Child,  mother  entitled  to  custody  of,  200. 

consent  of  mother  necessary  to  adoption  of,  224. 

effect  of  adoption  of,  230. 

appointment  of  guardian  for,  241. 

when  takes  by  succession,  1387. 

mother  succeeds  to  property  of  intestato,  1888. 
Impossibility,  what,  1597. 

of  performance,  when  an  excuse  for  non-performance  avoids  con 
tract,  1596. 

of  ascertaining  object  of  contract  avoids  it.  when,  1686. 

of  ascertaining  consideration  avoids  it,  1612-1618. 

the  law  does  not  require,  3581. 
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IKOAPAOITT,  of  persons  of  unsound  mind  to  contract,  §§  3d-40. 
to  consent  to  marriage  a  ground  for  decree  of  nullity,  82 
physical  incapacity  ground  for  annulling  marriage,  82. 
of  party  terminates  hiring,  1934. 
of  party  terminates  agency,  2355. 
INOIST,  defined  and  forbidden,  69. 
Income,  defined,  748. 

disposition  of,  by  what  rules  governed,  722. 
accumulation  of,  in  what  cases  allowed,  724. 
accumulation  of,  certain  directions  for  Toid,  728,  725. 
allowance  out  of,  726. 
undisposed  of ,  who  entitled  to,  733. 
IiOUMBSANOiR,  resulting  trust  not  to  prejudice,  856. 
^rant,  how  far  conclusive  as  to,  1107. 
instrumeuts,  when  void  against,  1227. 
instruments,  when  not  void  against,  1228. 
rights  of,  under  deyisee,  when  not  impaired  by  his  conyeyanee, . 

1334. 
when  personal  mortgage  is  void  against  subsequent,  2957. 
obligation  respecting  real  property  not  enforced  against  8ubs«>- 

quent,  3395. 
certain  transfers  void  against,  3440. 
lien  of  seller  or  buyer  not  valii  against  subsequent,  3048. 
grant  by  person  having  power  of  revocation  operates  as  revoca-- 
tion  in  favor  of,  when,  1229. 
See  Gkant  ;  Lien  ;  Mortgage  ;  Norios ;  Purchaser  ;  BEOORDma. 
brouMBRANCES,  defined,  1114. 

imposed  on  devised  property,  1302. 
covenant  against  all  damages  for  breach  of,  8305. 
Iebeunity,  to  depositary  by  depositor,  1833. 

when  employee  entitled  to,  from  employer,  1969, 1971* 
to  trustee,  2273. 

to  partner  for  certain  losses  and  expenses,  2412. 
measure  of,  under  marine  insurance,  2736. 
measure  of,  under  fire  insurance,  2756. 
measure  of.  under  life  and  health  insurance,  2766. 
I  defined,  2772. 

;  for  future  wrongful  act,  void.  2773. 

i  for  past  wrongful  act,  valid,  2774. 

I  extends  to  acts  of  agent,  as  well  as  principal,  2775. 

[  to  several  applies  to  each,  2776. 

i  creates  joint  liability  with  person  indemnified,  2777. 

I  interpretation  of,  2778. 

when  person  giving  has  rights  of  surety,  2779. 
in  legal  proceedings,  called  bail,  2780. 
in  legal  proceedings,  by  what  rules  governed,  2781. 
^  insurance  a  contract  of,  2551. 

*  guarantor  indemnified  liable  to  extent  of,  2824. 

Iot)BMturbs.    See  Apprenticeship,  270-273,  276. 
Indorsee.    See  Negotiable  Instrument,  3119,  3123-3125.  3165. 
Inporsement,  on  marriage  certificate,  73. 
.  on  indentures  of  apprenticeship,  266,  875 

I  necessary  to  transfer  shares  of  stock,  324. 

J  of  surveyor  general,  on  plat  of  selection  of  right  of  way,  478. 

I  non-negotiable  contract  in  writing  may  be  transferred  by,  144d. 

I  of  bill  of  lading,  effect  of,  2127. 

[  See  Neaotiable  Instrument,  3108^110, 8112-^126 
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iBPO&sn.    See  Niootiabu  IirsTaniauiT,  §§  8106,  8116-8118,  8121-3128 
8146. 

of  bill  of  exchange,  whea  exonerated  by  delay  in  pieaentmeDt, 
8189. 

of  check,  when  exonerated  by  delay  in  presentment,  82&5. 
IirrAirr.    See  Child  ;  Minor. 
Intldknce.    See  Undue  Ikfldenck. 
Inhxritanck,  words  of,  not  necessary  to  pass  a  fee,  1072L 
iMJUNCnoN,  preventive  relief  g^ranted  by,  8420. 

provisions  concerning,  3421. 

when  allowed,  3422. 

when  not  allowed,  3423. 

See  PaBYXNTiYB  Rxusr. 
IxJURT,  right  of  protection  from,  43. 

right  to  use  force  to  defend  person  and  property  from,  60. 

tenant  for  life  to  do  no,  to  real  property,  818. 

who  may  sue  for,  to  real  property,  826. 

threat  of,  to  person,  property,  or  character,  renders  oontiMt 
voidable,  1569-1570. 

contract  for  exemption  from  liability  for,  void,  1668. 

obligation  to  abstain  from,  1708. 

liability  for,  caused  by  neglect,  1714, 1838. 

innkeeper,  when  not  liable  for,  to  guest's  property,  1860. 

borrower,  when  to  repair,  1889. 

hirer,  when  to  repair,  1929. 

to  Fhip,  liabilities  of  seamen  for,  2063. 

liabilities  of  inland  carrier  for,  2194. 

liabilities  of  marine  carrier  for,  2197. 
IXNKnPER.    See  Hotel  Keeper,  1861-1863. 

liability  of,  as  depositary,  1859. 

how  exempted  from  liability,  1860. 

when  may  sell  baggage,  &e.,  for  storage,  1862. 
IHSAHX  Persons.    See  PEasiONS  or  Unsound  Mind. 
Insahitt,  children  of  marriages  annulled  on  ground  of,  84. 

See  Persons  op  Unsound  Mind. 
INSOLVXNCT,  defined,  3450. 

of  special  partnership,  claims  of  special  partner  on,  subordinate, 
2491. 

of  special  partnership,  preferential  assignments  on,  forbiddan 
2496. 

what  is  equivalent  to,  of  principal  in  guaranty,  2802. 

of  consiguee,  what  is,  8077. 

consignor  may  stop  goods  in  transit  on,  of  consignee,  8060. 
Instruments,  containing  condition  wrong  per  se^  void^CK9. 

affecting  title  to  real  property,  ownership  of,  994. 

unrecorded,  valid  as  between  parties  with  notice,  1217. 

certain  non-negotiable  written,  transferable,  1459. 

by  married  woman,  void  unless  acknowledged,  how.  1098. 

by  attorney  in  fact,  void  unless  executed,  how,  1094. 

distinction  between  sealed  and  unsealed  abolished,  1629. 

in  writing  prim&  facie  import  considerati^/n,  1614. 

burden  of  proof  of,  showing  want  of  sufficient  confiideration  n 
support,  lies  where,  1615.  ^^ 

evidencing  title  declared  by  judgment,  how  proved  for  reeord 
1159. 

what  shall  not  be  recorded,  1161. 
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Instnxments,  prored  by  other  than  subscribing  witness,  how  ncorded, 

§1162. 
execution  of,  proof  of,  how  made,  1185, 1198. 
subsequent  recording  of  prior,  void  as  to  subsequent,  1203 
Fraud  ulenty 

when  Yoid  against  purchasers,  1227- 
when  not  void  against  purchasers,  1228. 
power  to  revoke,  when  deemed  executed,  122d-1230. 
other  proyisions  concerning,  1231. 
when  void  against  creditors,  3139. 
may  be  valid  in  favor  of  purchaser,  3441. 
can  be  avoided  by  judgment  creditor  only,  3442. 
Uhrecorcffdy 

valid  as  between  parties  and  privies  thereto,  1217. 
IirsuRABLB  Interest.     See  Insubancx,  2551-2557,  27d3. 
in  general,  defined,  2546. 
may  consist  in  what,  2547- 
Cfurrier  or  depositary  has,  2548. 
mere  contingency  or  expectancy  is  not,  2549. 
measure  of,  2550. 

See  Marine  Insdrancb,  2659,  2630,  2662-2665. 
iXSURANCE,  premiums,  how  payable,  446. 
defined,  2527. 

what  may  be  subject  to,  253L 
usual  kinds  of,  2533. 
parties  to,  defined,  2538. 
parties  to,  who  may  be,  2539-2540. 
by  mortgagor  in  favor  of  mortgagee,  effect  of,  2541. 
void  if  insured  has  no  interest,  2551. 
when  interest  must  exist,  2552. 
change  of  interest  suspends,  2553. 
change  of  interest  after  loss  does  not  suspend,  2554, 
change  of  interest  in  thing  separately  insured  does  not  suspend, 

as  to  other  things,  2555. 
change  of  interest  by  succession  does  not  avoid,  2556. 
change  of  interest  from  one  joint  owner,  &c.,  to  another,  does 

not  avoid,  2557. 
policy,  when  void,  2558. 
concealments  in,  defined,  2561. 
concealment,  ground  for  rescission,  2562. 
what  must  be  communicated  in,  2563. 
what  need  not  be  communicated  in,  2564. 
what  is  deemed  material  in,  2565. 
what  parties  to,  are  bound  to  know,  2566. 
right  to  information  in,  how  wsdved,  2567. 
what  information  not  necessary  to,  2568. 
fraudulent  concealment  of  facts  concerning  warranty,  avoids, 

2G69. 
parties  to,  not  bound  to  state  matters  of  opinion,  2570 
representation  in,  oral  or  written,  2571. 
representation  in,  when  made,  2572. 
representation  in,  how  interpreted,  2573. 
representation  in,  when  deemed  a  promise,  2574. 
representation  in,  how  affects  policy,  2575. 
representation  in,  may  be  withdrawn,  when,  2576 
representation  in,  refers  to  what  time,  2577. 
representation  in,  upon  belief,  2578. 
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txisuiaQce,  representation  in,  when  deemed  false.  §  2579. 

representation  in,  false,  ground  for  rescission,  2680. 
representation  in,  niaterialitj  of,  how  determined,  2581. 
right  to  rescind,  2583. 
policy  of,  defined,  2586. 
policy  of,  must  specify  what,  2587. 
policy  of,  whose  interest  covered  by,  2588. 
policy  of,  may  provide  for  avoidance,  2611. 
policy  of,  in  favor  of  agent,  &c.,  how  expressed,  2589. 
policy  of,  in  favor  of  partner,  &c.,  how  expressed,  2590. 
policy  of,  general  description  in,  to  whom  applicable,  2591. 
policy  of,  may  be  framed  for  benefit  of  successive  owners,  2592 
policy  of,  not  transferred  by  transfer  of  thing  insured,  25«3. 
policy  of,  open,  defined,  2595. 
policy  of,  valued,  defined,  2596. 
policy  of,  running,  defined,  2597. 
policy  of,  effect  of  receipt  in,  2598. 

policy  of,  agreement  not  to  transfer  claim  under,  void,  2599. 
policy  or,  warranty  in,  defined,  2608. 
policy  of,  form  of  warranty  in,  261)4. 
express  warranty  must  be  in  policy,  2605. 
express  warranty,  defined,  2607. 
warranty  may  relate  to  pjust,  present,  or  future,  2606. 
warranty  as  to  future,  defined,  2608. 
warranty,  performance  of,  when  excused,  2609. 
warranty,  breach  of,  material  ground  for  rescission,  2610. 
warranty,  breach  of  immaterial,  does  not  avoid,  2611. 
warranty,  breach  of,  without  fraud,  effect  of,  2612. 
premium  of,  when  earned,  2616. 
premium,  return  of,  when  due,  2617. 
premium,  return  of,  when  not  due,  2619. 
premium  on,  when  uone  allowed,  2618. 
premium  on,  in  case  of  over  insurance,  2620. 
premium  on,  contribution  to,  2621-2622. 
perils,  what  covered  by,  2626. 

perils,  loss  incurred  by  rescue  from,  covered  by,  2627. 
perils  excepted  fr<:>m,  2628. 

perils  caused  by  negligence  when  not  covered  by,  2629. 
notice  of  loss  under,  must  be  giren,  2633. 
notice  of  defects  or  delay  in,  how  waived,  2635. 
proof  of  loss  under,  what  must  be  given,  2634. 
proof  of  defects  or  delay  in  notice  of  loss,  how  waived,  2636. 
proof  of  loss  by  certificate,  when  excused,  2637. 
double,  defined,  2)41. 
double,  contribution  under,  2642. 
reinsurance,  defined,  2ij4'3. 

reinsurance,  what  must  be  communicated  on,  2647. 
reinsurance  presumed  to  be  against  liability  2648. 
reinsurance,  original  insurer  has  no  interest  in,  2649. 
special  partnership  not  allowed  to  carry  on  bu8inei?s  of,  2ikl7 
of  lottery,  forbidden,  2532. 
Marine  J 

defined,  2655. 

insurable  interest  under,  2659. 

insurable  interest,  owner  of  ship  has,  2660. 

insurable  freightage,  when,  26dl. 
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Iirsu&AiTCX  —  Marine  —  expected  freightags,  when  iiurarable,  §  2662* 
insarable  interest  under  charter  party,  when  begins,  2668< 
insurable  interest  in  profits,  2664. 
insurable  interest  of  charterer  of  ship,  2665- 
what  must  be  communicated  in,  26o9. 
what  information  is  material  in,  2670. 

when  persons  insured  by,  presumed  to  have  information,  2671. 
effect  of  certain  concealments  upon,  2672. 
representation  wilfully  false,  ayoidSj  2676. 
eyentually  false,  does  not  avoid,  267  <. 
warranty  of  seaworthiness  implied,  2681. 
warranty  of  seaworthiness,  when  complied  with,  2683. 
meaning  of  "  seaworthy,"  in  respect  to  insurance,  2682,  2684. 
warranty  of  seaworthiness,  effect  of,  2684. 
different  degrees  of  seaworthiness,  as  contemplated  by  policy  of, 

2685-2686. 
warranty  of  neutrality,  effect  of,  2688. 
Toyage  coyered  by,  how  determined,  2692-2698. 
Toyage,  deviation  from,  defined,  2694. 
Toyage,  deviation  from,  when  proper,  2695. 
voyage,  deviation  from,  when  improper,  2696. 
voyage,  deviation  from,  effect  of,  2697. 
loss  under,  total  or  partial,  2701-2702. 
actual  or  constructive  loss  under,  2708 
actual  total  loss  under,  2704. 
eonstructive  total  loss  under,  2705. 
actual  loss,  when  presumed,  2706. 
on  cargo,  (Xc,  when  voyage  is  broken  up,  2707. 
abandonment  unnecessary  upon  actual  total  loss,  2709 
loss  of  profits,  when  presumed,  2740. 
covers  expenses  of  reshipment  in  certain  cases,  2708 
of  profits,  when  recoverable,  2738. 
free  of  average,  effect  of,  2711. 
against  total  loss  only,  effect  of,  2712. 
abandonment  under,  2716. 
valuation  in  policy  of,  when  conclusive,  2736. 
valuation  in  policy  of,  when  applicable  to  partial  loss,  2737. 
valuation  in  policy  of,  apportioned,  2739. 
valuation  in  policy  of,  of  profits,  2740. 
measure  of  indemnity  under  open  policy  of^  2741. 
measure  of  indemnity  in  case  of  damage,  2t  42. 
measure  of  indemnity  where  expenses  are  incurred,  2743. 
measure  of  indemnity  for  general  average,  2744. 
measure  of  indemnity  where  insured  entitled  to  contribution, 

2745. 
measure  of  indemnity  in  case  of  partial  loss  of  ship,  &c.,  2746- 
Fire  J 

effect  of  alteration  in  thing  upon,  2753-2754. 
how  affected  by  acts  of  insured,  2755. 
measure  of  indemnity  under,  2(56. 
Life  and  Health, 

when  may  be  payable,  2762. 

who  may  be  insured  by,  2763. 

may  be  transferred,  <&c.,  to  person  having  no  interest,  2764. 

notice  of  transfer  of,  not  necessary,  2765. 

measure  of  indenmifcy  imder,  2766. 
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IireinuirOE—  JLt/e  and  Health, 

does  not  pass  to  aasignee  for  benefit  of  creditors,  §  3170. 
0faip-s  manager  cannot  bind  owners  to,  2389.  . 
Beneficial  Societies.    See  Act  March  28, 1874.    Appendix,  p.  481. 
Ivsmusos  CoRPO&ATiONS.    See  Corpokatioks,  286,  414-419,  4M30,  43i- 

448. 
tsnjJBXD  — Person.    See  IirsintAircK,  2531,  2532,  2540,  2551-2558,  2&63, 

2564,  2570,  2588,  2591,  2593,  2599,  2608,  2617-2620,  2629,  2633, 

2634,  2642,  2649,  2671,  2676,  2704,  2708-2709,  2736,  2788, 2i46, 

2754,  2755. 
La  Marine  Insurance , 

maj  abandon,  when,  2717. 

agents  of,  are  agents  of  insurer,  after  abandonment,  2726. 
not  obliged  to  abandon,  2732. 
Tkingy 

lottery  or  lottery  prize  cannot  be,  2532. 
may  be  abandoned,  when,  2717. 
belongs  to  insurer  after  abandonment,  2724. 
belongs  to  insurer  after  payment  for  total  loss,  2725. 
IHSUBU.    See  Insurance,  2538-2539,  2562-2564,  2612,  2616-2617,  2621 

2626-2629,  2633,  2635-2636, 2642,  2646. 
defined,  2538. 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee,  2542. 
what  must  be  communicated  by,  2647,  2669. 
In  Marine  Insurance.    See  Insurance,  2672,  2676,  2696, 2708, 2707 

2708,  2711,  2736-2737,  2740,  274^-2746. 
paying  as  for  total  loss,  entitled  to  all  that  remains,  2725. 
agents  of  insured  act  for,  after  abandonment,  2726. 
mere  silence  of,  is  not  acceptance  of  abandonment.  2727. 
how  liable,  on  refusal  to  accept  abandonment,  2731. 
In  Fire  Insurance.    See  Insurance,  2753. 
In  Life  Insurance.    See  Insurance,  2765. 
ImKNTION,  to  desert,  not  always  coexistent  with  separation,  100. 
of  grantor,  how  ascertained  in  ambiguous  grant,  1069. 
of  testator  to  govern  interpretation  of  will,  1317, 1370. 
of  testator,  how  ascertained,  1318. 
overrules  grammatical  construction,  1324. 
overrules  technical  meaning,  1327. 
substantial  compliance  with,  sufficient,  1348. 
to  make  ademption,  must  be  made  in  writing,  1351. 
to  extinguish  old  obligation  necessary  in  novation,  1531. 
such  presumed,  when,  1533. 
to  deceive,  an  essential  element  of  fraud,  1572. 
of  parties  to  govern  interpretation  of  contract,  1636. 
of  parties,  how  ascertained,  1637. 
of  parties,  when  ascertained  by  the  languid,  1638. 
of  parties,  when  ascertained  by  the  writing  alone,  1639.^ 
of  parties  to  revision  of  contract  so  as  to  conform  to,  3399 
of  parties,  how  ascertained  in  revision,  3401. 
superior  to  terms  of  written  contract,  when,  1640. 
general  terms  to  be  restricted  by  main,  1648. 
particular  clauses  subordinate  to  general,  1650. 
words  inconsistent  with,  to  be  rejected,  1653- 
presumption  of,  to  destroy  or  cancel  contract,  1699. 
of  trustor,  necessary  to  creation  of  trust,  2221. 
fraudulent,  a  question  of  fact,  3443. 
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[ribist —  In  Property y 

deaominated  estates,  §  701. 
classification  of,  702. 
absolute,  679. 
qualified,  680. 
joint,  683. 
partnership,  684. 
in  common,  685. 
present,  6^. 
future,  690. 
future,  kinds  of,  693. 

future  right- of  posthumous  children  in,  698 
future,  pass  by  transfer,  699. 
future,  none,  unless  specified,  703. 
future,  how  defeated,  739-740. 
future  when  not  defeated,  741-742. 
future  rested,  694. 
future  contingent,  695. 
future  contingent,  may  be  alternative,  696. 
future  contingent,  not  Toid  because  improbable,  697. 
perpetual.  691. 
limited,  692. 

mere  possibility  of,  not  transferable,  700. 
when  void  for  suspending  alienation,  716. 
chattel,  765. 

what,  affected  by  transfer,  1083. 
time  of  creation  of,  749. 
merger  of,  destroys  serritude,  811. 
in  ship,  how  transferred,  1185. 
in  existing  trust,  how  tmisf erred,  1135. 
certain,  in  remainder,  not  affected  by  death  of  devisee,  1134. 
trustee  must  give  beneficiary  notice  of  his  acquisition  of,  2288 
txansfer  of  when  a  mortgage,  2921. 
Of  Monty ^ 

compound,  defined,  14. 
defined,  1915. 

in  bequest  of  money,  when  accrues,  1366. 
on  legacies,  1369. 
application  of  payments  to,  1479. 
stopped  by  offer  of  performance,  1504. 
annual  rate  of,  1916. 
legal  rate  of,  1917-1918. 
when  becomes  part  of  principal,  1919. 
on  judgment,  1920. 

when  trustee  may  be  required  to  pay,  2287. 
when  trustee  may  be  required  to  pay,  2262. 
rate  on  loan  under  bottomry,  3022. 
x&te  on  loan  under  respondentia,  3039. 
rate  on  amount  of  protested  foreign  bill,  3236. 
as  damages,  3287. 

as  damages  in  actions  other  than  contract,  3288. 
as  damages,  limit  of  rate  of,  by  contract,  3289. 
acceptance  of  principal  waive?,  3290. 
UrRRPasTATioM.     See   Contract,  1636-1657 ;  Gkant,  1066-1071 ;   Will 
1317-1328, 1331-1333, 1336, 1337-1338, 1376. 
of  words  and  phrases,  3565. 
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Interpretation,  of  representation  in  insurance,  §  2672. 

of  agreement  to  indemnify,  2778. 

of  guaranty.    See  Guarantt. 

of  suretyship.    See  Suretyship. 

of  negotiable  instruments.    See  Negotiablb  Instsumshti 
Of  Obii^ations, 

general  rules  for,  1423. 

of  conditions  involving  forfeiture,  1442. 
IRTESPBETER,  officer  taking  acknowledgment  may  employ,  1201. 
Imtmtate,  property  of,  chargeable  with  debts,  1385, 1386. 

See  SuccEssiox. 
IirrsNTOB.    See  Author. 
Imvrntory,  of  separate  property  of  wife,  165. 

effect  of  filing  such,  166. 

specific  legatee  must  make  and  deliver,  1365. 

assignor  for  benefit  of  creditors  must  make,  3461-3462. 
Iwtoluwtary  Deposit.    See  Deposit, 
Irrigation.    See  Act  of  April  1,  1872.    Appendix,  p.  474. 
Islands,  formed  by  division  of  stream,  1018. 

in  navigable  streams,  1016. 

in  unnavigabie  streams,  1017. 
Issue,  construction  of  word,  lOtl. 

Jettison,  defined,  2148. 

in  what  order  made,  2149. 

by  whom  maie,  2160. 

loss  by,  how  borne,  2151. 

loss  by,  called  general  average  loss,  2152. 

loss  of  cargo  stowed  on  deck,  2154. 

application  of,  rules  concerning,  2165. 
See  General  Average. 
Judgment,  effect  of,  annulling  marriage,  86. 

attornment  to  stranger  by  virtue  of,  valid,  1948. 

instruments  evidencing  title  declared  by,  how  acknowledged  fa 
record,  1151),  1204. 

interest  on,  1^. 

of  dissolution  of  partnership,  partner  entitled  to,  2452. 

recovery  of,  by  creditor  against  surety,  effect  of,  2839. 

against  indemnitee,  when  conclusive  against  indemnitor,  2778 

lien,  3067. 

of  rescission,  3406. 

of  cancellation,  3412. 
JuDiCTAL  Sale,  implied  warranty  on,  1777, 

pledgee  may  foreclose  right  of  redemption  by,  3011. 
Justice  op  the  Peace,  may  solemnize  marriage,  70. 

may  take  acknowledgment,  1181. 

certificate  of  county  clerk  thereupon,  1194. 

may  give  consent  to  apprenticing  child,  265, 

may  order  meeting  of  corporations,  when,  811 

Kindred,  degree  of,  how  established,  1389. 
series  of  degrees  of,  1391. 
direct  line  of,  1392. 
collateral  line  of,  1393. 
of  half  blood  inherit  equally,  1394. 
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Lard,  defined,  §§  14,  659. 

State,  and  appurtenance  thereto,  when  granted  to  corporation, 

474-*76. 
when  such  reverts  to  the  State,  477. 
is  real  property,  668. 
defined,  669. 

limitation  on  leases  on  agricultural,  717. 
burdens  and  servitudes  on,  801-802. 
right  of  flooding,  an  easement,  801. 
rights  of  owner  of,  820. 

See  Real  Propertt. 
Liin)  AND  Building  Corporations.    See  Corporatioks,  286,  639-648. 
Landlord,  when  may  reenter  on  property,  790. 
must  repair,  when,  1941. 
must  not  let  room  in  parts,  1960. 

lodging  and  sleeping  apartments.  Act  of  April  3, 1876.   Appen- 
dix, p.  487. 

See   Innkeeper;  Tenant,  789,  827,  1111,  1942,  1946,  1948- 
1949. 
Law,  effect  of  Code  on  existing,  20,  8932. 
Lease,  of  agricultural  lands,  limitation  of,  717. 
of  town  or  city  lots,  limitation  of,  718. 
for  life,  rent,  how  recovered  on,  824. 

remedies  of  lessor  as  against  lessee  and  assigns  for  breach  of 
agreement  in,  822. 

I  remedies  of  lessee  as  against  assigns  of  lessor  for  broach  of 

i  agreement  in,  823.     ' 

terms  of  may  be  changed,  827. 
;  See  lIiRiNQ. 

1        Lbciact,  gift,  when  treated  as,  1153. 
specific,  1357. 
demonstrative,  1367. 
annuity,  1367- 
residuary,  1857- 
general,  1357. 

property,  how  applied  to  payment  of,  1859. 
how  applied  to  payment  of  debts,  1360. 
to  kindred,  &c.j  chargeable  only  after  others,  1361 
abatement  of,  13  i2. 
specific,  title  passes  by,  1363. 
possession  of,  how  obtained,  1363, 1366. 
for  life,  inventory  to  be  given,  1365. 
of  income,  when  accrues,  13oo. 
may  be  satisfied,  13b7. 
when  due,  1368. 
int«rest  on,  1369. 
Legatee,  death  of,  before  testator,  nullifies  such  testamentary  dl«pofti 
!  tion,1343. 

j  for  life  must  make  invenlory,  «&c.,  1366. 

liability  of  for  testator's  debts,  1877. 

See  Testator. 
ViGiTiMACT,  of  children  of  annulled  marriages,  84. 
of  children  of  divorced  marriages,  144-145. 
presumption  of,  193. 
of  chiLdr<3n  born  out  of  wedlock,  194. 
who  may  dispute,  195. 
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Leztdsr,  rights  of,  under  bottomry,  §|  8023,  8025. 
For  Use^ 

retains  title  to  thing  lent,  1885. 

entitled  to  increase  of  thing  lent,  1885. 

consent  of,  necessary  to  loan  by  borrower,  1891. 

must  indemnify  borrower,  when,  1893-1894. 

may  require  return  of  loan  at  any  time,  189i. 
For  ExcAam^ef  , 

cannot  require  borrower  to  return  thing  lent  before  time  agreed 
upon,  1905. 
Of  Money  ^ 

entiUed  to  what  interest,  1916-1918. 

See  Loan. 
tixssxx,  of  real  property,  rights  of,  as  against  assigns  of  lessor,  ^V&. 

remedies  of  lessor  as  SjKainst  assigns  of,  8^. 
Lima  OF  Credit,  defined,  2858. 

may  be  ad<iressed  to  whom,  2859. 

writer  of,  liable  to  whom,  2860. 

writer  of,  liable  without  notice,  when,  2865. 

writer  of,  liable  only  for  credit  duly  given,  2866. 

general,  defined,  2862. 

general,  any  person  may  give  credit  under,  2862. 

general,  seyeral  persons  may  give  credit  under,  2863. 

special,  defined,  28r>l. 

when  deemed  continuing  guaranty,  2854. 

credit  given  must  agree  with  terms  of,  2866. 
See  Guaranty  ;  Surety. 
Letters,  ownership  of  private,  985. 
Letters  Patent,  may  be  recorded  without  proof  or  acknowledgment 

1160. 
Letters  Testamentary,  who  entitled  to,  1371. 

executor  not  to  act  till  he  obtains,  1372. 
Liability,  of  minors  and  persons  of  unsound  mind  for  wrongs,  41. 

of  stockholders  of  corporations,  322. 

of  husband  for  support  of  wife,  174. 

of  factor  to  principal,  2029. 

factor  cannot  relieve  himself  from,  2030. 

of  shipmaster  on  abandonment  of  ship,  2041. 

of  depositary,  for  damage  arLsing  from  wrongful  use  of  depoitt, 
1835. 

of  depositary,  for  damage  arising  from  negligence,  1840. 

of  innkeepers.  1859. 

innkeepers,  when  excused  from,  1860. 

of  finder  of  lost  property,  1865. 

carrier  may  terminate  his,  how,  2121. 

of  inland  carrier  for  loss,  «&c-,  2194. 

of  marine  carrier  for  loss,  &c.,  2197-2198. 

of  trustee  mingling  trust  funds,  2236- 

of  trustee,  for  breach  of  trust,  2237-2238. 

of  partners,  2442-2443. 

of  one  held  out  as  partner,  2444-2445. 

indemnity  against,  2778 
Libel,  defamation  effected  by,  44. 

defined,  45. 

what  publications  are  privileged,  47. 
tilVKt  defined,  2872. 
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Uen,  homestead  liable  for  certain,  §  1241. 
baggage  liable  to,  1861-1862. 
seaman  not  to  lose  his,  by  agreement,  2052. 
of  mining  partner,  2514. 
of  mining  partner,  purchaser  of  interest  takes  subject  to,  2517 

2618. 
accessory  to  some  obligation,  2909. 
general,  defined,  2874. 
special,  defined,  2875. 
right  of  holder  of  in  certain  case,  2876. 
what  contracts  are  subject  to  law  of,  2877. 
how  created,  2881. 

by  operation  of  law  does  not  exist  until  performance  duo,  2882. 
may  be  created  upon  future  interest,  2883. 
may  be  created  as  security  for  future  obligation,  2884. 
cannot  transfer  title,  2888. 
does  not  imply  any  personal  obligation,  2890. 
confined  to  original  obligation,  2891. 
does  not  limit  creditor's  right  to  enforce  obligation  secured  the*^ 

by,  2892. 
holder  of,  not  entitled  to  compensation  for  trouble^^393. 
holder  of,  may  pledge  it  subject  to  extent  of  lien,  2990. 
priority  of,  according  to  creation,  2897. 
priority  of  mortgige  over  other,  2898. 
priority  of,  order  of  resort  in  case  of.  2899. 
redemption  from,  who  has  right  of,  2903. 
redemption  from,  when  inferior  lienor  has  right  of,  2904. 
redemption  from,  how  made,  2905. 
redemption  from,  cannot  be  restraiued,  2889. 
extinguished,  how,  2910. 

extinguished  by  sale  or  conversion  of  subject,  2910. 
not  extinguished  by  lapse  of  time,  2911. 
not  extinguished  by  partial  performance  of  obligation,  2912. 
extinguished  by  restoration  of  subject  to  owner,  29 13. 
of  seller  of  real  property,  8046. 
of  seller,  how  waived,  3047. 
of  seller  against  whom  valid,  3048. 
of  seller  of  personal  property,  3049. 
of  buyer  of  real  property,  3050. 
for  services  on  personal  property,  3051. 
of  manufacturer,  repairer,  &c.,  of  personal  property,  3062. 
of  factor,  3053. 
of  banker,  3054. 
of  shipmaster,  3055. 
of  carrier  for  freightage,  2144. 
of  carrier  for  fare,  2190. 
of  mates  and  seamen,  3056. 
of  sheriffs  and  similar  officers,  3057. 
of  judgment,  3058. 
of  mechanic,  3059. 
upon  ships  for  debts,  8060. 
stoppage  in  transit  as  mode  of  enforcement,  8076. 
does  not  revoke  prior  will,  1301. 
for  freightage,  ship's  manager  cannot  give  up,  2389. 
of  partner  upon  partnership  property,  2405. 
of  pledge  is  dependent  on  possession,  2988. 
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Lien,  damages  for  conTerRion  of  property  subject  to,  §  S338. 

See  Bottomry  ;   MoaiGAGB;  Pledgs;   Ubspomdentia  j  Stoppagi  ni 

Transit. 
LixMOR.  See  Lien,  2888,  2891-2893,  2899,  2904,  2910,  2913,  2990 ;  Mort- 
gagee ;  Pledgee. 
Lite  Insurance.    See  Insurance. 
Limitation,  of  claim  of  aliens  to  inherited  property,  672. 
qt  leases  of  certain  real  property,  717-718. 
of  successive  estates  for  life,  774. 

clear  and  distinct  in  grant,  not  controlled  by  other  words,  1066 
words  of,  iu  wiU,  1335. 
Loan.     For  Use, 

defined,  18^. 

does  not  transfer  title,  1885. 
borrower  under,  must  use  what  care,  1886-1883. 
borrower,  when  to  repair  injuries,  1889. 
borrower,  how  must  use  thing  lent,  1890. 
borrower,  must  not  relend,  1891. 
borrower,  when  to  bear  expense,  1892. 
borrower,  duties  of,  on  termination  of,  1896. 
-  lender  under,  liable  for  defects,  18^)3. 
lender  may  require  return  of  thing  lent,  1S94. 
lender,  when  may  terminate,  1895. 
For  Exchatme, 

defined,  1902-1903. 
transfers  title,  1904. 

contract  of,  cannot  be  modified  by  lender,  1905. 
certain  provisions  apply  to,  1906. 
Of  Monfy, 

defined,  1912. 

to  be  repaid  in  current  money,  1913. 
may  be  for  interest,  1914. 
annual  rate  of  interest,  1916. 
legal  interest  for,  1917-1918. 
interest,  when  becomes  part  of,  1919. 
interest  on  judgment,  1920. 
Under  BoUomry.    See  Bottomry.  3017,  3022-^3023,  3026. 
Lodging  IIousks.     Sen  Act  April  3, 1876,  Appendix,  p.  486. 
Lodgings,    for  what  term  presumed  to  be  hired,  1944. 

rent  of,  when  payable,  1947. 
Loss.     See   Carrier,  2194,  2197;  Insurance,  2626-2629;  Notice,  26S3 
2635-2:386  ;  Partnsrship,  2403-2404,  2412. 
occasioned  by  collision  of  ships,  how  apportioned,  973. 
of  thing  deposited,  obligations  of  depositary  thereon,  1838. 
innkeeper,  when  not  liable  for,  of  guest's  property,  18G0. 
employer  must  indemnify  employee  for,  caused  by  negligence  of 

former,  1971. 
by  jettison,  how  borne,  2151-2152. 
Under  Manne  Insurance j 

effect  of  total,  on  contract  of  bottomry,  8025. 
See  Insurance,  2701-2706,  2709-2712,  2741. 
Luggage.    See  Carrier,  2180-2183,  2190. 
Lunatics.    See  Persons  op  Unsound  Mind. 

Majority,  words  giving  joint  authority  gives  such  to  a,  12. 

of  members  of  mining  partnership  control  the  business,  2520. 
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Maucz,  when  not  inferred  from  publication,  §  47. 

interest  as  damages  may  be  girea  in  case  of,  3288* 

exemplary  damages  in  case,  8294. 
Makks,  implied  warranty  of  genuineness  of,  on  goods  sold,  1773. 
Ma&riage,  defined  —  what  constitutes,  65. 

who  are  capable  of  consummating,  56. 

proof  of,  how  made,  57. 

when  yoidable  from  incapacity  to  contract,  58 

when  voidable  from  fraud  or  force,  58. 

incestuous,  59. 

between  whites  and  negroes,  &c.,  roid,  60. 

subsequent,  when  void,  61. 

promise  of,  when  neither  party  held  by,  62. 

damages  for  breach  of  promise  of,  38JJ9. 

contracted  without  the  State,  63. 

how  solemnized,  68. 

licenpe,  69. 

by  whom  solemnized,  70. 

no  particular  form  for  solemnization  of.  71 

substantial  requi:itites  for  solemnization  of,  72. 

certificate  of,  78. 

certificate  of,  to  parties  and  county  recorder,  74. 

declaration  of,  how  made,  75-76. 

declaration  of,  to  be  recorded,  77. 

action  to  afiirm  unsolemuized,  78. 

husband  not  liable  for  debts  of  \>ife  contracted  before,  170 

judicial  determination  of  incestuous  or  void,  80. 

when  may  be  annulled,  82. 

action  to  annul,  when  and  by  whom  commenced,  83. 

children  of  annulled,  84. 

custody  of  children  of  annulled,  85. 

effect  of  judgment  of  nullity  of,  86. 

dissolution  of,  9J. 

legitimacy  of  issue  after  dissolution  of,  194. 

releases  from  parental  authority,  204. 

of  ward,  supersedes  guardian,  254. 

restraint  upon,  when  yoid,  710,  1676. 

effect  of,  upon  will  made  previous,  1298-1300. 

See  Desertion  ;  Divorce  ;  Ucjsband  and  VVife  ;  NaiiiTr. 
liAULiAGB  Settlements,  how  executed,  178. 

to  be  acknowledged  and  recorded,  179. 

effect  of  recording  or  nou-recording,  180. 

minor  may  make,  181. 
M^«.ftTiro  Women,  may  become  corporators,  officers,  and  members  of  cer^ 
tain  corporations,  285. 

shares  of  stock  of,  how  transferred,  825. 

dividends  payable  to,  325. 

may  hold  stock  iu  homestead  corporations,  561. 

may  hold  stock  in  savings  and  loan  corporations,  575. 

grant  by,  void,  unless  acknowledged,  how,  1093. 

power  of  attorney  of,  void,  unless  acknowledged,  how,  1094. 

acknowledgment  by,  to  instrument,  1186. 

acknowledgment  by,  form  of  certificate  of,  1191. 
I  effect  of  conveyance  by ,  1187. 

I  may  dispose  of  separate  property  by  will,  1273. 

See  Wife 
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BlASTXS  AND  SxRYAiTT.    See  SxBTANT,  §§  49,  264,  2009,  2012, 201&. 

See  Appbenticb.    Act  of  April  3, 1876,  Appendix,  p.  437. 
Hate,  power  of  master  of  ship  oyer,  2087. 

defined,  2048. 

how  engaged  and  discharged,  2050. 

if  vessel  is  unsea worthy,  may  refuse  to  serre  on,  2051. 

when  wages,  &c.,  of,  begin,  2065. 

wrongfully  discharged,  may  recover  for  his  wi^s,  K)57. 

disabled  on  voyage,  entitled  to  his  wages,  2062. 

cannot  ship  goods  on  his  own  account,  2u64. 

embezzlement  or  injuries  by,  2065. 
ItATUBiTT,  apparent,  defined,  3132. 

apparent,  of  bill  payable  at  sight,  3134. 

apparent,  of  promissory  note  payable  at  sight,  3135. 
MAznis,  of  juriHprudence,  3509. 
Mayob.  may  solemnize  marriage,  70.    Repealed. 

may  take  acknowledgment  of  instruments,  1182.    Repealed. 
Heasube  of  Damages.    See  Damages. 
BiBNACB.    See  Dubess,  1272, 1567, 1689. 

defined,  1570. 

See  Undue  Influence. 
Hbbgeb,  of  interests,  when  destroys  servitude,  811. 

of  interests,  when  destroys  hiring,  1983. 

of  declarations  of  trust,  2254. 
MiNBBS,  protection  of.    See  Act  March  16, 1872,  Appendix,  p.  467. 
Mines.    See  Partnbbship,  2511-2518,  2520. 

certain  appurtenance  to,  deemed  fixtures,  661. 

power  of  partners  in,  as  agent  for  each  other,  2513. 
Mining  Cobporations.    See  Cobpobations,  286, 584r^7. 
Minobs,  who  are,  25. 

period  of  minority,  how  calculated,  26. 

custody  of,  S2. 

cannot  give  del^ation  of  power  or  make  contract,  83. 

contracts,  may  be  made  by,  subject  to  disaflBbrmanee,  34. 

when  may  difiaffirm,  85. 

cannot  disafiirm  contract  for  necessaries,  36. 

cannot  disaffirm  certain  obligations,  87. 

liable  for  wrongs,  41. 

not  liable  for  exemplary  damages,  41. 

how  may  enforce  their  rights,  42. 

when  capable  of  consummating  marriage,  56. 

wife  entitled  to  earnings  of,  living  with  her,  apart  from  hiifl 
band,  169. 

capable  of  contracting  marriage,  may  make  marriage   settle- 
meut,  181. 

may  apprentice  themselves,  how,  264. 

shares  of  stock  of,  may  be  represented  at  meeting  of  corpoi» 
i       tion,  313. 

may  hold  stock  in  homestead  corporations,  561. 

may  hold  stock  in  savings  and  loan  corporations,  576. 

when  his  wages  may  be  paid  to  him,  212. 

restraints  upon  marriage  of,  allowed,  710, 1676. 

allowance  out  of  fund  may  be  made  for  support  of,  726. 

may  contracc,  to  what  extent,  1557. 

See  Child. 
Misbepkesentatzon,  by  depositary,  when  renders  him  liable,  1888. 
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Biisrepresentation,  trastee  must  not  benefit  bj,  §  2228. 

partner  must  not  benefit  by,  2411. 

fraudulent  by  debtor,  as  to  value  of  pledge,  effect  of,  2999. 

contract  obtained  through,  cannot  be  specifically  enforced,  8891 
See  Deceit  ;  Fraud  ;  Rxp&bsentation. 
Mistake,  in  will,  how  corrected,  1340. 

consent  to  contract  given  by,  voidable,  1566. 

may  be  of  fact  or  of  law,  1576. 

of  fact  defined,  1577. 

of  law  defined,  1578. 

of  foreign  law  is  mistake  of  fact,  1579. 

in  written  contract  to  be  disregarded,  1640. 

agreement  for  compensation  does  not  talce  away  right  to  resdnd 
for,  when,  1690. 

thing  obtained  through,  must  be  restored  when,  1712-1713 

thing  gained  by,  held  in  tru8t,  2224. 
MovxT,  wife  cannot  make  contract  for  payment  of,  167. 

performance  in  respect  to,  called  payment,  1478. 
I  offer  to  pay,  how  to  be  made,  1500. 

exchange  of,  by  what  rules  governed,  1804. 
I  implied  warranty  on  exchange  of.  1807. 

i  investment  of  trust,  by  trustee,  2261. 

negotiable  instrument  must  be  made  payable  in,  8088 

interest  of.    See  Interest  of  Monet. 

loan  of.    See  Loan. 
Month,  defined,  14. 

MoNiTHENTS,  cotermiuous  owners  bound  to  maintain,  841. 
Morals,  contract  contrary  to  good,  unlawful,  1667. 
Mortgage,  to  be  recorded,  1164. 

separate  book  for  recording,  1171. 

homestead  liable  for  certain,  1241. 

husband  and  wife  must  acknowledge,  of  homestead,  12^. 

on  property  not  a  revocation  of  will,  1302. 

defined,  2920. 
,  on  what  may  be  created,  2921. 

how  only  may  be  created,  renewed,  or  extended,  2922. 

a  special  lien,  2922. 

what  is  deemed,  2924. 

absolute  transfer  may  be  shown  to  be,  when,  2925. 
I  on  what  a  lien,  2926. 

!  does  not  entitle  mortgagee  to  possession,  2927. 

I  not  a  personal  obligation,  2928. 

■  title  acquired  subsequent  to,  enures  to  mortgagee,  2980. 

person  bound  by,  may  not  impair  security,  ^9. 

may  be  foreclosed,  2931. 

power  of  sale  may  be  given  by,  2932. 

power  of  attorney  to  execute,  how  made,  2933. 
I  recording  assignment  of,  2984. 

recording  assignment  of,  when  not  notice,  2935. 

assignment  of  debt  secured  by,  carries  with  it  the  security  29St 

how  discharged,  2938-2940. 

penalty  for  not  acknowledging  satisfaction  of,  2941. 

bottomry  and  respondentia  not  governed  by  law  of,  2942. 

what  is  subject  to,  2947. 

form  of,  of  real  property,  2948. 

conveyance  with  mortgage  under  cover,  how  defeated,  2950. 

of  real  property,  how  acknowledged,  recorded,  &c.,  ^2. 
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MoftlOAOi  —  Of  PfrsotuU  Property  —  on  what  may  be  made,  §  2966. 

form  of,  2956. 

when  Yoid  against  creditors  and  incumbrancers,  2957. 

of  ship,  whi  n  void,  2958. 

where  mui«t  be  recorded,  2959. 

of  property  in  transit,  2960. 

of  property  of  common  carrier,  2961. 

recording  in  different  placeR,  2962. 

how  acknowledged,  recorded,  &c.,  2983. 

certified  copy  of  recorded,  may  be  recorded  in  other  county,  2964 

property,  wnen  exempt  from  operation  of,  2965-2966. 

may  be  foreclosed,  2967. 

property  in,  may  be  attached,  2968- 

proceedings  when  property  in,  is  attached,  2969-2970 

provisions  concerning  do  not  apply  to  ship,  2971. 

on  growing  crop«),  2972. 
UoRTGAGKE.    See    iKscRANXX,  2541-2542;   Mobtoage,  2927,  2929-2932, 

2937-2989  2941  2967  2938. 
MouTQAGOR.    See   Insurance, '2541-2542;  Mortgage,  2921,  2927,  2928 

2930-2931,  2941,  2957,  2966-2968. 
HoTHBS,  of  illegitimate  unmarried  minor  is  entitled  to  his  custody,  200.  ! 

father  cannot  transfer  custody  of  child  without  written  consent 
of.  197.    See  Parent  and  Child.  I 

illegitimate  child  cannot  be  adopted  without  consent  of,  224.  j 

consent  of,  when  necessary  to  apprenticeship  of  child,  265.  4 

of  illegitimate  child  succeeds  to  his  property,  1388.  ' 

Naiu,  of  adopted  child,  228. 

of  corporations  to  be  stated  in  articles  of  incorporation,  290. 

error  in  articles  of  incorporation  concerning,  does  not  invalidate, 
357. 

notice  of  change  of  partnership,  is  sufficient  notice  of  dissola* 
tion,  2454. 

fictitious,  when  may  be  used,  2466-2467. 

certificate  of  change  of  partnership,  to  be  filed  and  published,  2169. 

county  clerk  to  keep  register  of  partnership,  2470. 

See  Fictitious. 
Navigation,  domestic,  962. 

foreign,  962. 

rules  of,  970. 

collision  from  breach  of  rules  of,  971-972. 

See  GoLusiON. 
Neoxssabibs,  minors  and  persons  of  unsound  mind  cannot  disaffirm  con- 
tract for,  36. 

neglect  of  husband  to  provide,  for  wife,  ground  for  divorce,  105. 

may  be  furnished  to  wife  at  cost  of  husband,  174. 

promise  of  adult  child  to  pay  for,  furnished  parent,  valid,  206. 

furnished  to  child,  when  parent  liable  for,  207. 

furnished  to  child,  when  parent  not  liable  for,  208. 
Neglect.    See  Negligence. 
Nbguoencb,  degrees  of,  17. 

wilful,  105. 

wilful,  of  husband,  ground  for  divorce,  92. 

such  must  continue  how  long  to  constitute  ground  for  divorcejl07 

wilful,  ground  for  annulling  indentures  of  apprenticeship,  276. 

liability  for,  1714. 

UabUity  of  depositary  for,  1838, 1840. 
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Negligence,  liability  of  innkeeper  for,  §  1869. 

borrower  to  repair  injuries  caused  by  his,  1889. 
'        *  hirer  to  repair  injuries  caused  by  his,  1929. 

employer  must  indemnify  employee  for  loss  caused  by  former-s, 

1971. 
!  responsibility  of  employee  for,  1990. 

'  carrier  cannot  exonerate  himself  from  anticipated  liability  to  be 

caused  by  future,  2175. 

person  claiming  under  ostensible  authority  must  be  free  from, 
2334. 

of  agent,  principal  responsible  for,  when,  2838. 

shipmaster,  when  responsible  for,  of  employees,  2888. 

shipmaster,  when  responsible  for,  of  pilot,  2384. 

insurer,  when  liable  for  loss  through,  26^. 
N'EOOTIABLK  Instrument.    See  Notice,  3142-^151,  3155-3159. 

defined,  3087. 

must  be  for  unconditional  payment  of  money,  9088. 

payee  of,  must  be  ascertainable,  when,  3089. 

may  be  in  alternative,  3090. 

date  of,  8091. 

may  contain  pledge,  3092. 

must  not  contain  other  contract,  8093. 

may  bear  any  date,  3094. 

different  species  of,  3095. 

interpretation  of,  as  to  time  of  payment,  ^99. 

interpretation  of,  as  to  place  of  payment,  3100. 

interpretation  of,  when  payable  to  order,  3101. 

interpretation  of,  when  payable  to  fictitious  person,  8108. 
I  interpretation  of,  when  issued  unindorsed,  8102. 

1  when  and  for  what  presumed  to  be  made,  3104. 

Indorsement  of,  defined,  3108. 
i  indorsement  of,  how  to  be  made,  8109. 

indorsement  of,  may  be  made  on  separate  paper,  when,  8310. 

indorsement  of,  general,  defined,  3112. 

indorsement  of,  general,  how  made  special,  3114. 

indorsement  of,  special,  defined,  3113. 
I  indorsement  of,  (special,  how  may  destroy  negotiability,  3115. . 

indorsement  of,  implied  warranty  of,  3116. 
I  indorsement  of,  before  delivery  to  payee,  effect  of,  3117. 

indorsement  of,  without  recourse,  effect  of,  311&-3119. 
f  indorsement  of,  gives  privity  to  contract,  3120. 

I  indorsement  of,  vtrithout  consideration,  when  binding,  3122.\ 

I  indorsement  of,  in  due  course,  defined,  3123- 

indorsement  of,  in  due  course,  rights  conferred  by,  3124. 

indorsement  of,  in  due  course,  of  instrument  in  blank,  3125. 

presentment  of,  for  payment,  not  necessary  to  charge  principal, 
8130. 

presentment  of,  how  made,  3131. 

apparent  maturity  of,  defined,  3132. 

surrender  of,  or  proof  of  loss,  &c.,  may  be  required  on  payment 
of,  8187. 
.  dishonor  of,  defined,  8141. 

how  extinguished,  3164. 

Implied  warranty  on  sale  of,  1774. 

duties  of  agent  employed  to  collect,  2021. 
Bee  Bank  Notbs  ;  Bill  of  Exchange  ;  Certificate  of  Deposit  ;  Checks  ; 

Pkohissort  Notes. 
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KoK-RB8n>xiiT,  stock  of,  how  transferred,  §  326. 

alien  inheriting,  when  must  claim  inheritance,  672. 
NoTAKT  Public,  may  tidke  acknowledgment  or  proof  in  the  State,  1181. 

may  take  acknowledgment  or  proof  out  of  the  State,  1182. 

may  take  acknowledgment  or  proof  out  of  the  United  States,  1188i 

offer  of  performance  must  be  made  to,  when,  1488. 

negotiable  instrument  must  be  presented  to,  when,  8131. 

bill  of  exchange  payable  at  office  of,  when  8176. 

bill  of  exchange  must  be  presented  to,  when,  8186. 

bill  of  exchange  protested  by,  when,  3226. 

protest,  how  made  by,  8227. 

making  protest,  may  give  notice  thereof,  3231. 
Nois.    See  Nsootiablb  iNSTBUuxin: ;  Pbomissobt  Noti. 
NoriCB,  actual,  defined,  18. 

constructive,  defined,  18-19. 

filing  inventory  of  wife's  property,  as,  166. 

to  be  given  to  stockholders,  of  meeting  to  continiie  e(»rpoiate  ex* 
istence,  287. 

of  meeting  of  corporation,  302. 

of  assessment  of  stock,  885. 

of  delinquent  assessment,  337-839. 

to  tenant  at  will  to  quit,  789. 

effect  of  such,  793. 

of  intention  to  reenter,  791. 

not  necessary  before  action,  793. 

term  of  lease  changed  by,  827. 

rights  of  purchaser  for  value  without,  856,  869. 

record  of  instrument,  as,  1213. 

unrecorded  instrument  valid  as  between  parties  with,  1217. 

certain  instruments  not  to  be  avoided  against  purchaser  with,  1228. 

of  appropriation  of  water,  1415-1416. 

of  selection  of  one  of  several  alternatives  to  be  given,  1449. 

of  selection  of  place  of  delivery  to  be  given,  1756. 

of  adverse  claim  to  deposit^  to  be  given  to  depositor,  1825. 

depositary  must  give,  of  deposit  to  real  owner,  1826. 

depositary  must  give,  of  sale  of  deposit  in  danger  of  periahing, 
1837. 

duty  of  gratuitous  depositary  ceases  upon,  1847. 

finder  must  give,  of  thing  found,  1865. 

innkeeper  exempted  from  liability  by  giving  certain,  1860. 

hiring  terminated  by  what,  1934. 

tenant  must  give  landlord,  of  adverse  proceeding,  1949. 

hirer  of  real  property  may  repair  after,  1942. 

hirer  of  x)er8onal  property  may  repair  after,  1957. 

certain,  terminates  employment,  1996, 1999. 

of  arrival  of  freight,  to  be  given  to  consignee,  when,  2120. 

of  storage  of  freight,  to  be  given  to  consignee,  when,  2121. 

trustee  must  give  beneficiary,  of  acquisition  of  adverse  interests, 
2233. 

to  principal  or  agent,  when  deemed  to  the  other,  2882. 

of  renunciation  of  partnership,  relieves  partner  from  liability^  2117 

personal,  of  dissolu  tion  of  partnership,  when  necessary,  2468. 

by  change  of  name  sufficient,  2454. 

of  dissolution  of  special  partnership,  2509 

of  loss  under  insurance,  must  be  given,  2683. 

of  loss  under  insurance,  defects  in.  how  waivedj^  2685. 

of  loss  under  insurance,  delay  in,  now  waived, 
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'Notice,  abandonment  of  ship  to  insurer  made  by,  §  2721. 

requisites  of  such,  2722. 

of  transfer  of  life  insurance  policy,  not  necessary,  when,  2766 

of  princlpaPs  default,  guarantor  not  entitled  to,  2808. 

to  writer  of  letter  of  credit,  when  necessary,  2865. 

recording  assignment  of  mortgage  operates  as,  2935. 

certain,  to  be  giren  before  sale  of  pledged  property,  3002. 

of  sale  of  pledged  property  may  be  waived,  3003. 

to  carrier  or  depositary,  necessary  to  stoppage  in  transit,  8079. 

of  dishonor,  to  be  given  to  indorser,  3116. 

of  dishonor,  by  whom  to  be  given,  8142. 

of  dishonor,  form  of,  3143. 

of  dishonor,  how  to  be  served,  3144. 

of  dishonor,  how  served  after  death  of  indorser,  &c.,  8146 

of  dishonor,  given  in  ignorance  of  death,  valid,  3146. 

of  dishonor,  at  what  time  to  be  given,  3147. 

of  dishonor,  when  to  be  mailed,  3148. 

of  dishonor  by  agent,  need  only  be  given  to  principalj8149. 

of  dishonor  by  party  charged  with,  time  allowed  for,  8160. 

of  dishonor,  enures  to  benefit  of  other  parties,  3151. 

of  dishonor,  when  excused,  3155-3157,  3^20. 

of  dishonor,  delay  in,  when  excused,  3158. 

of  dishonor,  may  be  waived,  3159. 

of  protest,  waiver  of,  3160. 

of  dishonor,  acceptor  for  honor  entitled  to,  3206 

of  dishonor,  acceptance  for  honor  does  not  excuse.  8207. 

before  abatement  of  nuisance,  when  necessary,  8503. 
Notation,  defined,  1530. 

how  made,  1531. 

a  contract,  1532. 

rescission  of.  1533. 
NuiSAKOS,  defined,  3479. 

nothing  authorized  by  statute  to  be  deemed,  8482. 

liability  of  successive  owners  of,  3483. 

abatement  of,  does  not  prejudice  claim  for  damages,  8484. 
Public, 

defined,  8480. 

not  legalized  by  lapse  of  time,  8490. 

remedies  against,  3191. 

indictment  or  information  against,  how  regulated,  8492. 

when  private  person  may  sue  upon,  3493. 

may  be  abated,  by  whom  and  how,  3494-8495. 
Private, 

defined,  8481. 

remedies  against,  3501 

may  be  abated,  by  whom  and  how,  3502. 

only  upon  notice,  when,  3503. 

Oath,  defined,  12. 

person  solemnizing  marriage  may  administer,  72. 

person  taking  acknowledgment  authorized  to  administer,  1201 
DBUOATioir,  minor  cannot  disaffirm  certain,  87. 

defined,  1427. 

how  created  and  enforced,  1428. 

rules  for  interpretation  of,  1429. 

kinds  of,  1480. 
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Obligation,  when  joint,  §  14S1. 

Gontribution  between  joint  parties  to,  1432. 

when  conditional,  1434. 

conditional,  species  of,  1436. 

conditional,  what  must  be  done  before  enforcing,  1439. 

conditional,  when  performance  of  excused^  1440. 

conditional,  when  conditions  of  void,  1441. 

conditional,  involving  forfeiture,  how  interpreted,  1442. 

subject  of  ownership,  655. 

how  far,  good  consideration,  1606. 

implied  warranty  on  sale  of  written  executory,  1774. 

not  implied  from  creation  of  lien,  2801. 

specific  performance  of,  2384. 

truisfer  of  burden  of,  1457. 

transfer  of  right  of,  1458. 

alternative,  who  has  right  of  selection,  1448. 

alternative,  right  of  selection,  how  lost,  li49. 

alternative,  indivisible,  1450. 

alternative,  effect  of  nullity  of  one  or  more,  1451. 

when  runs  with  the  land,  1460. 

specific  performance  of,  compelled,  3384. 
Extinction  q/*, 

by  performance.    See  Perfokmaitcb. 

by  offer  of  performance.     See  Offxs  of  Fesfokmaitox. 

by  prevention  of  performance.    See  Pketsntioh  of  PxEFcniiAHOli 

by  accord.    See  Accoaix. 

by  novation.    See  Novation. 

by  release.    See  Release. 

by  rescission.    See  Rescission. 

created  by  contract.    See  Contract. 
Imposed  by  Law, 

to  abstain  from  injury,  1708. 

to  compensate  for  deceit,  1709. 

to  restore  thing  wrongfully  acquired,  1712. 

to  restore  thing  upon  demand,  1713. 

to  restore  thing  without  demand,  1713. 

to  compensate  for  negligence,  1714. 
See  Agency  ;  Carriage  ;  Deposit  ;  £xchan€fe  ;  Guarahtt  ;   HianM ; 

Indemnity;  Insurance  ;  Lien;  Loan;  NsaoTiABLB  iNSTRmoNt; 

Partnership;  Service. 
Occupancy,  property  may  be  acquired  by,  1000. 

title  by,  1006. 
Occupation.    See  Possession. 

Odd  Fellows  Association,  may  hold  how  much  real  estate,  596. 
Offer  of  Performance,  passes  title  to  personal  property  under  executory 
agreement  of  sale,  1141. 

extinguishes  obligations,  1485. 

extinguishes  obligations  for  payment  of  money,  when,  1600. 

partial,  has  no  effect,  1486. 

by  whom  made,  1487. 

to  whom  and  where  made,  1488. 

where  may  be  made,  1489. 

when  must  be  made,  1490-1491. 

with  compensation  for  delay,  1492. 

to  be  made  in  good  faith,  1493. 

must  be  unconditional,  1494. 
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Dffer  of  Performance,  must  be  unconditioxial,  except  as  to  certaJn  casef . 
§  1498. 

piurty  making,  must  be  able  to  perform,  1495. 

receipt  may  be  required  upon,  1499. 

objections  to  mode  of,  when  waived,  1501. 

thing  offered  need  not  be  produced.  1496. 

thing  offered  to  be  kept  separate,  1497. 

thing  offered,  title  to,  Tests  in  creditor,  1502. 

thing  offered,  how  to  be  kept  by  debtor,  16t'3 

effect  of,  on  accessories  of  obligation,  1504. 

what  excuites,  1511. 

effect  of  refusal  to  accept  performance  made  before,  1515. 

lien  may  be  redeemed  by,  2905. 

ability  and  willingness,  when  equivalent  to,  3130. 

of  concurrent  conditions,  when  necessary,  1439. 

of  concurrent  conditions,  when  excused,  1440. 

by  any  person  exonerates  surety,  2839. 
OrncB,  lawful  exercise  of,  not  to  be  restrained  by  injunction,  8428. 

See  Officer. 
Officer.    See  AcxNOWLBDaMKNxs,  1180-1183, 1188-1193. 

what  may  solemnize  marriage,  70. 

duty  of  solemnizing  marriage,  72-73. 

town  may  bind  out  child  to  apprenticeship,  269. 

lien  of,  3057. 

not  to  be  restrained  by  injunction  from  exercising  his  lawful 
functions,  3423. 

powers  of,  1201. 

taking  proof  of  execution,  must  have  proof  of  identity  of  wit- 
ness, 1196. 

taking  proof  of  execution,  evidence  must  prove  what,  to,  1199. 

taking  proof  of  execution,  authorized  to  do  certain  things,  1201. 
Of  Corporations.    See  Corporations,  285,  295,  803,  308,  310. 

election  to  fill  vacancies,  318. 
Option,  how  waived,  1756. 

of  beneficiary  in  case  of  breach  of  trust  by  trustee,  2237. 

of  payee,  as  to  class  of  payment  of  negotiable  instrument,  8090. 
Oral,  transfer  may  be,  when,  1052. 

what  contracts  may  be,  1622. 

negotiations  superseded  by  writing,  1625. 

contract  in  writing,  may  be  altered  by,  1698. 

representation  in  insurance  may  be,  2571. 

will  may  be,  1276. 

declarations  of  auctioneer  cannot  modify  written  conditions  of 
sale,  1795. 
Orphans,  corporations  may  be  formed  for  maintaining  asylums  for  sup* 
port,  &c.,  of,  2^. 

in  asylums,  may  be  apprentic«d,  how,  265. 

See  Act  of  March  7, 1874,  Appendix,  p.  478. 
Ostensible  Aoenct.    See  Agenct. 
Ostensible  Authority.    See  Authority. 
Over-Insurance,  return  of  premium  on,  how  made,  2620. 

return  of  premium  on,  effected  by  simultaneouspolicies,  2621. 

return  of  premium  on,  by  successive  policies,  2622. 

See  Insurance. 
f)WNXR,  who  may  be,  671. 

all  property  has  669. 


562  INDBX. 

Owner  of,  what  the  State  is,  §  670. 

alienB  inheriting,  when  must  claim  as,  672. 

rights  of,  732. 

of  thing,  owns  its  products,  732. 

of  future  estate,  maj  use  easement,  when,  808. 

of  dominant  tenement,  may  enforce  easement,  809. 

of  servient  tenement,  maj  recorer  land  subject  to  easement,  810 

joint,  defined,  683. 

in  ccNumon,  defined,  686. 

in  partnership,  defined,  684. 

of  ship,  controversy  between,  how  determined,  964. 

delivery  of  deposit  to  joint,  how  made,  1827. 

in  real  property,  rights  of,  as  to  boundaries,  830-831. 

in  real  property,  rights  of,  entitled  to  everything  beneath  or 

above  it,  829. 
in  real  property,  rights  of,  to  lateral  and  subjacent  support,  832. 
in  real  property,  rights  of,  to  trees,  833. 
of  life  estate,  how  may  use  it,  818. 
duties  of,  840. 

of  estate  for  years  or  at  will,  rights  of,  819-820. 
mutual  obligations  of  coterminous,  841. 
rights  of  coterminous  to  support,  832. 
remedies  of,  for  injury  done  to  inheritance,  826. 
for  life  or  years,  effect  of  conveyance  by,  in  excera  of  hifl  ee 

tate,  1108. 
thing  obtained  without  consent  of,  to  be  restored,  1712. 
depositary  to  give  notice  to  real,  of  thing  deposited,  1826. 
finder  of  lost  property  to  give  notice  to,  1865. 
of  property  found,  may  exonerate  himself  from  claim  of  flnde* 

1871. 
effect  of  insurance  by  part,  2590. 
may  recover  specific  property,  3380. 
of  ship.    See  Ship  Ownbb. 
Ownership,  defined,  654.  . 

what  may  be  the  subject  of ^  666. 

wild  animals,  when  the  subject  of,  656. 

modification  of,  678. 

absolute,  defined,  679. 

qualified,  defined,  680. 

several,  defined,  681. 

joint,  defined,  683. 

in  partnership,  defined,  684. 

in  common,  defined,  685-686. 

of  thing  formed  by  uniting  materials,  1029. 

conditions  of,  707. 

disposition  of  income  during  suspension  of,  733. 

termination  of,  789. 

suspension  of  absolute,  of  a  term  of  years,  770. 

of  product  of  the  mind,  980-961. 

of  trade-marks  and  signs,  991. 

of  good  will  of  business,  992. 

of  title  deeds,  994. 

of  fixtures,  1013. 

of  alluvion,  1014. 

of  land  formed  by  sudden  removal  of  bank,  lOlS. 

of  islands  in  navigable  streams,  1016. 
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Dwnenhip,  of  islands  in  nnnaTigable  streams,  §  1017. 
of  islands  formed  by  division  of  stream,  1018. 
of  abandoned  bed  of  stream,  1019. 

of  thing  formed  by  uniting  property  of  several  owners,  1025, 1080. 
of  thing  formed  by  one  with  materials  of  another,  1028. 
of  water,  how  acquired,  1410. 
finder  of  lost  property  may  require  proof  of,  1866. 
See  Estates  ;  Interests  ;  Fropebti 

Paeiitt,  abduction  of,  forbidden,  49. 

may  dispute  legitimacy  of  child,  195. 

obligation  of,  as  to  support,  &c.,  of  child,  196. 

allowance  to,  for  support  of  child,  201. 

has  no  control  over  property  of  child,  202. 

remedy  for  abuse  by ,  203. 

when  authority  of  ceases,  204. 

remedy  where,  dies  without  providing  for  support  of  child,  206. 

when  liable  for  necessaries  furnished  child,  207. 

when  not  liable  for  necessaries  furnished  child,  208. 

may  relinquish  services  and  custody  of  child,  211. 

right  of,  to  determine  residence  of  child,  213. 

when  may  bring  action  for  exclusive  control  of  child,  199. 

when  neither,  has  superior  right  to  control  of  child,  198. 

abandoning  child,  presumptively  relinquishes  control  of  it,  211 

consent  of  both  necessary  to  adoption  of  child,  224. 

appointment  of  guardian  by,  241. 

consent  of,  when  necessary  to  apprenticeship  of  child,  265. 

abandonment  of  child  by.    See  Act  March  7, 1874,  Appendix,  p. 
478. 
Pakknt  and  Child,  marriage  between,  incestuous,  59. 

legitimacy  of  relationship  between,  193-l^i. 

reciprocal  duties  of,  as  regards  maintenance,  206. 

contract  of  either  avoided  by  menace  or  duress  of  the  other, 
15S9-1570. 
Partial  Performance,  effect  of,  1477. 

offer  of,  void,  1486. 

when  extinguishes  obligation,  1524. 

makes  oral  contract  of  sale  valid,  when,  1741. 

effect  on  guarantor  of  principal's  accepting,  2822. 

does  not  extinguish  lien,  2912. 
Partition,  of  dominant  tenement.  807. 

Partner.    See  Partnership,  2395-2397,  2402-2405,  2410-2413, 2417,  2418, 
2444-2445. 
General.    See  Partnership,  2428-2481,2435-2438,  2442-2444,  2448, 
2451-2454,  2458-2460, 2462. 

change  of  interest  of,  does  not  avoid  insurance,  2557. 

effect  of  insurance  by  one  of  several,  2590. 
Special.    See  Partnership,  2489-2494,  2501-2502,  2508,  2510. 
Mining.    See  Partnership,  2611-2516,  2619. 
Partnership,  interest,  what,  684. 

partners  may  agree  not  to  carry  on  same  business  in  city  or  town 
after  dissolution,  1675. 

defined,  2895. 

joint  use  of  shipdoes  not  create,  2896. 

formation  of,  2397. 

property,  defined,  2401. 
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Plutneisbip,  proper^,  partners^  Inteiest  in,  §  2402. 

prcperty  to  b«  applied  to  partnership  debts,  2405. 
property,  what  is  presumed  to  be,  2406. 
property,  power  of  partner  orer  in  liquidation,  2461. 
profits  and  losses,  how  dirided,  2403. 
when  agreement  for  division  of  losses  implied,  2404. 
obligations  of  parties  to,  2410. 
parties  to,  must  art  in  rood  faith,  2411. 
parties  to,  to  account,  2412. 
parties  to,  to  serve  without  compensation,  2413. 
renunciation  of,  2417. 
eifect  of  renunciation  of,  2418. 
General^ 

defined,  2424. 

bound  by  a  decision  of  the  majority,  2428. 
each  partner  agent  for,  2429. 
authority  of  partners  in,  2430. 
acts  in  bad  faith  do  not  bind,  2481. 
profits  of  partners  belong  to,  2435- 
partner  in,  may  not  engage  in  certain  business,  2436. 
partner  in,  may  engage  in,  what,  2437. 
partner  in,  must  account  for  certain  profits.  2438. 
partner  in,  liability  of,  to  third  persons,  2442. 
partner  ip,  liability  of  one  held  out  as,  2444. 
partner  in,  who  liable  as,  2446. 
duration  of,  1'  149. 
total  dissolution  of,  2460. 
partial  dissolution  of,  2461. 
partner  entitled  to  dissolution  of,  2452. 
notice  of  termination  of,  2463. 
notice  of  change  of  name  of,  2454. 
partners'  powers  after  dissolution,  2458. 
liquidation  of,  who  may  act  in,  2459. 
liquidation  of,  who  may  not  act  in,  2460. 
liquidation  of,  powers  of  partners  acting  in,  2461-2462. 
use  of  fictitious  name  in,  2466. 
name  of  foreign,  2467. 
certificate  of,  to  be  filed,  2468. 
new  certificates  required  on  change  of,  2469. 
register  of,  kept  by  county  clerks,  2471. 
Speciai, 

how  formed,  2477. 

of  what  to  consist,  2478. 

certificate  of,  must  be  made,  2479. 

certificate  of,  must  be  acknowledged  and  recorded,  2480. 

liability  of  partners  in  making  false  certificate,  2481. 

affidavit  as  to  sums  contributed  to,  2481. 

requisites  for  forming,  2482. 

certificate  to  be  published,  2483. 

affidavit  of  publication  of  certificate  to  be  filed,  2484. 

renewal  of,  2486. 

who  may  transact  business  of,  2489. 

special  partner  in,  may  investigate  and  advise,  2490. 

special  partner  may  lend  to  and  recover  from,  2491. 

special  partner  must  not  withdraw  capital  from,  24^,  2486w 

special  partner  may  receive  profits  from,  2494. 
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general  partners  may  sue  and  be  sned  alone,  §  2492. 

transfer  of,  with  intent  to  prefer  creditors,  roid,  24^. 

liability  of  general  partner  in,  2500. 

liability  of  special  partner  in,  2601. 

liability  of  special  partner  for  unintentional  act,  2602. 

who  may  question  existence  of,  2603. 

how  made  general,  2607. 

how  new  special  partners  may  be  admitted  to,  2606. 

dissolution  of,  2509. 

name  of  special  partner  in,  not  to  be  used,  when,  2610. 
Mining^ 

how  formed,  2511-2512. 

rights  of  members  of,  2513-2515. 

how  effected  by  purchase  of  interest,  2616-2518. 

majority  of  control,  2520. 
Passenger.    See  Carrier,  2103^176,  2180,  2182-2186,  2187-2191, 3315. 
Pasture,  right  of,  a  serritude,  801. 
Pawnbroker.    See  Pledge  ;.  Pledgee  ;  Pledge  Holder. 
Patxs,  under  negotiable  instrument  must  be  ascertainable,  3089. 

negotiable  instrument,  when  payable  to  fictitious,  8103. 

option  of,  as  to  payment,  3090. 

indorser,  when  liable  to,  3117. 
Payment,  of  money,  wife  cannot  make  contract  for,  167# 

defined,  1478. 

application  of  general.  1479. 

pecuniary  obligation,  now  extinguished  by  offer  of,  1600. 

effect  of  offer  of,  on  accessory  of  obligation,  1504. 

of  less  than  liquidated  debt,  effect  of,  1524. 

to  agent,  when  sufficient,  2835. 

when  necessary  to  claim  on  indemnity,  2778. 

of  negotiable  instrument,  m&j  be  made  to  whom,  8164. 

payee's  option  as  to  class  of,  3090. 

for  honor,  may  be  made,  when,  3203. 

for  honor,  how  may  be  made,  3205. 

for  honor,  must  be  accepted,  3204. 

for  honor,  how  made  in  case  of  foreign  bill,  8233. 

time  and  place  of,  3099-3100. 

See  Offer  of  Performance  ;  Performance. 
Penal  Law,  specific  relief  not  granted  to.  enforce,  3369. 
Penalty,  surety  not  liable  beyond,  2836. 

specific  relief  not  granted  to  enforce,  8369. 

contract  with,  may  be  specifically  enforced,  3389. 
Performance.    See  Debtor,  1473-1474, 1476, 1479, 1512, 1514. 

when  time  appointed  for  falls  on  a  holiday,  11. 

grantee  entitled  to  grant  on,  of  precedent  conditions,  1110. 

of  condition  precedent,  when  necessary,  1439. 

of  condition  precedent,  when  excused,  1440. 

to  one  joint  creditor  sufficient,  1475. 

effect  of  partial,  1477. 

when  called  payment,  1478. 

offer  of.    See  Offer  of  Performance. 

when  pledgee  must  demand,  3001. 

how  excused,  1511. 

effect  of  refusal  to  accept,  before  offer,  1515. 

of  conditions  of  proposal,  is  acceptance,  1584. 
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^erfonDanoe,  of  contract,  time  of,  §  1657. 

extenftion  of  time  of,  how  effectedjlSdS 

snzety  may  compel,  by  principal,  2846. 
Peesonal  PaoPKRTT,  term  includes  what,  14. 

defined,  663. 

application  of  interests  in  real  property  to,  701. 

by  what  law  governed,  946. 

of  wife  to  be  stated  in  an  inventory,  165. 

non-negotiable  written  contract  for  delivery  of,  transferable,  1459 

contract  for  sale  of,  1739. 

lien  of  seller  of,  3049  ;  lien  for  Bervices,  3061. 

real  property,  when  deemed,  1338. 

accession  to.    See  Accession. 

transfer  of.    See  Salk  ;  Transfer. 

bequest  of.    See  Bequest  ;  Leoact  ;  Will. 

mortgage  of.    See  Mortgage,  P£Rs6>al. 

pledge  of.    See  Pledge. 
Personal  Relations,  right  of  protection  from  ic^jury  to,  43. 

rights  of,  forbid  what,  49. 

right  tojuse  force  to  protect,  50. 
Personal  Kepuesentatives,  of  minor,  when  may  disaffirm  his  contract,  96 

property  of  intestate  passes  to,  1384. 

to  distribute  property,  how,  1384. 

possession  of  legacy  obtainable  only  from,  1363. 

inventory  by  legatee  for  life,  when  to  be  delivered  to,  1365. 

of  seaman,  when  entitled  to  his  wages,  2062. 
See  Succession  ;  Will. 
Personal  Rights,  defined  and  regulated,  43. 
Persons,  defined,  14. 
Persons  of  Uusound  Mind,  terift  includes  what,  14. 

custody  of,  32. 

when  cannot  contract.  38. 

when  may  contract,  39. 

powers  of,  whose  incapacity  has  been  adjudged,  40. 

when  civilly  liable  for  wrongs,  41. 

not  liable  in  exemplary  damages,  41. 

guardianship  of,  258. 
Petition,  of  judgment  creditor  to  have  homestead  appraised,  1246. 

such  to  be  verified,  1246. 

such  to  be  filed  with  county  clerk,  1247. 

copy  of,  to  be  served  on  claimant,  1248. 
Pledge.    See  Sale,  3000,  3011. 

defined,  2986. 

what  to  be  deemed,  2987. 

lien  of,  dependent  on  possession,  2988. 

covers  increase  of  property,  2989. 

lienor  may,  to  extent  of  lien,  2990. 

factor  may  not,  property  of  his  principal,  2368. 

when  valid  against  real  owner,  2991 

lender,  defined,  2992.  | 

pledge  lender  may  withdraw,  when,  2994.  . 

holder,  defined,  2993.  ! 

holder,  obligations  of,  2995. 

further,  when  may  be  required,  2999.  ' 

sale  of,  may  be  made  when,  30(  0-3009. 

may  be  contained  in  negotiable  instrument,  8002. 

See  Lien. 
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PuDGisi.    See  Pledsk,  §§  2988, 2993,  2999 ;  Sale,  8000-8002,  8006-8006, 

3008-3011. 
Plssos  Holdeb,  defined,  2993. 

must  enforce  all  rights  of  pledgee,  2996. 

for  reward,  cannot  exonerate  himself,  2995. 

for  reward,  liable  as  depositary  for  reward,  2997. 

gratuitous,  may  exonerate  himself,  how,  2995. 

gratuitous,  liable  as  gratuitous  depositary,  2998. 

can  purchase  from  pledgor  only,  3010. 
Pledjor.    See  Pledge,  2988,  2992,  2994,  2999 ;   Sale,  3001-3004,  8007, 

3008  3010 
PbLioY  OP  Insurance.    See  Insurance,  2675,  2586-2593,  2595-2599,  2605, 

2607-2608,2612,2764.   . 
Possession,  summary  proceedings  for,  of  property,  794. 

owner  of  property  in  adverse,  may  transfer  his  title,  1047. 

means  of  obtaining,  of  personal  property,  necessary  to  validity 
of  gift,  1147. 

of  legacies,  how  obtained,  1363. 

damages  for  unlawful,  of  real  property^^3334. 

quiet  covenant  of,  implied  in  hiring,  1927, 1955. 

lease,  when  renewed  by  continued,  1945. 

mort^gee  not  entitled  to,  2927. 

mortgagee,  when  may  take,  of  mortgaged  personal  property,  2966. 

change  of,  necessary  in  plwige,  2988. 

when  transferred  for  security  deemed  pledged,  2987. 

bottomry  lien  is  independent  of,  3027. 

vendor's  lien  is  independent  of,  3046. 

seller  of  personal  property,  lien  dependent  on,  3049. 

purchaser  of  real  property,  lien  independent  of,  3050. 

lien  for  services  is  dependent  on,  8051. 

factor's  lien  is  dependent  on,  3053. 

banker's  lien  is  dependent  on,  3054. 

shipmaster's  lien  is  independent  of,  3055. 

seaman's  lien  is  independent  of,  3056. 

officer's  lien  is  dependent  on,  3057. 
Power,  minor  cannot  give  delegation  of,  33. 

person  of  unsound  mind  cannot  give  delegation  of,  40. 

what  express  trusts  are  valid  as,  ^60 

when  deemed  part  of  the  security,  858. 

execution  of,  860. 

of  sale,  may  be  conferred  by  mortgage,  2932. 

of  revocation  of  trust,  may  be  reserved  by  trustor,  2280 

married  women  may  be  vested  with,  714. 

general  and  beneficial,  to  married  women,  917. 

absolute,  unaccompanied  by  trust,  gives  estate  in  fee,  when, 
918-920. 

of  revocation,  when  deemed  executed,  1229-1230. 

to  devise,  how  executed  by  terms  of  will,  1330. 

to  executor,  to  appoint  executor,  void,  1372. 
Power  of  Atiornbt,  by  married  woman,  void  unless  acknowledged,  how, 
1091. 

duties  of  gratuitous  employee  accepting,  1977. 

to  execute  mortgage,  requisites  of,  2933. 

See  Attorney  in  Fact,  1095, 1216. 
PftESORiFnoN,  title  by,  1007. 
F&EsmiPTiON,  established  by  lapse  of  time  in  divorce,  126. 
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Pretnmptlon  eneh  may  be  rebntted,  §  126. 

of  actual  residence  does  not  apply,  in  diyorce,  129. 

of  legitimacy  of  children,  193. 

of  relinquishment  of  control  of  child,  211. 

of  wilful  default  in  case  of  collision  of  ship  from  breach  of  mltf. 
9T2. 

of  time  of  delivery  of  grant,  1055. 

that  fee  simple  title  passes,  1105. 

that  gift  is  made  in  riew  of  death,  1150. 

that  an  obligation  is  joint,  and  not  seyeral,  1431. 

of  intent  to  extinguish  contract,  when  it  is  cancelled,  1699. 

of  term  of  hiring  servant,  2010-2011. 

of  undue  influence  in  certain  dase,  on  the  part  of  trustee,  223&. 

that  certain  property  is  partnership,  2d^. 

that  representation  in  insurance  refers  to  time  of  completing 
contract,  2577. 

that  person  insured  has  knowlec^e  of  prior  loss,  2671. 

of  actual  loss  of  ship,  2706. 

of  consideration  in  negotiable  instrument,  3104. 

that  bill  of  exchange  is  dishonored,  3133. 

that  creditor-s  retention  of  part  of  performance  is  not  Tolim 
tary,  1477. 

that  written  instrument  imports  consideration,  1614. 

as  to  origin  of  uncertainty  in  contract,  1649, 1654. 

that  depositary  is  in  fault  in  certain  cases,  1838. 

as  to  term  for  which  real  property  is  hired,  1943. 

that  hiring  of  real  property  is  renewed,  1945. 

that  certificate  of  shipmaster  in  favor  of  sailor,  &c.,  is  true,  2068. 

that  managing  owner  of  ship  has  no  compensation,  2072. 

as  to  damages  caused  by  conversion  of  personal  property,  8336. 

as  to  adequacy  of  damage  as  relief,  3387. 

in  revising  contract,  that  parties  intended  a  fair  agreement,  3^. 
Principal,  incident  passes  by  transfer,  1084,  3540. 

attorney  in  fact  executing  instrument  must  subscribe  name  of 
1095. 

factor  must  follow  directions  of,  2027. 

consent  of,  necessary  to  release  of  factor  from  liability,  2080. 
iry.    See  AGENT,  2021, 2295,  2304,  2306,  2808,  2312, 2315, 2320, 
2330-2337,  2343-2344,  2S=iO-2^1,  2a56. 
Guaranty.    See  Guaeantor,  2788,  2807-2810, 2819,  2823-2826. 
Suretyship.  '  See  Sdrbtt,  2832,  2845,  2846-2848,  2850. 
Proceedings,  commenced  prior  to  taking  effect  of  Code  not  aflEectedby 

it,  6. 
Process,  defined,  14. 
Promise,  of  marriage,  when  neither  party  bound  by,  62. 

of  adult  cldld  to  pay  for  necessaries  furnished  parent,  valid,  206 

of  marriage,  damages  for  breach  of,  3319. 

false,  when  fraudulent,  1572, 1710. 

representation  in  insurance  as  to  future,  when  deemed,  2574. 

to  answer  for  third  person,  2794. 

to  accept  bill  of  exchange,  when  equivalent  to  acceptance,  8197. 
PaOHissoRT  Note,  defined,  3244. 

apparent  maturity  of,  3145.  , 

instrument  in  form  of  bill  of  exchange,  when  deemed,  82!t6. 

bill  of  exchange,  when  converted  into,  3246. 

certain  provisions  applicable  to,  3247. 
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Promissoiy  Note,  effect  of  delay  in  presentment  of,  §  32i8. 

See  Nbootiablb  Instrumbnt. 
Proof,  of  consent  to  marriage,  how  made,  67 

of  illegitimacy,  how  made,  195. 

of  nuncupatiye  will,  1289. 

of  destruction  or  cancellation  of  will,  how  made,  1292 
i  of  ownership,  finder  may  require,  1866. 

I  of  loss  of  freight  in  certain  case,  what  required,  2202. 

j  Of  Instruments  for  Record.    See  Acknowlkdoments,  1160, 1180-1185 

i  .1189,1191-1193,1201-1202,1205. 

by  other  than  subscribing  witness,  1198. 

subscribing  witness  to  be  personally  known,  1196. 

witness  to  prove  what,  1197. 

handwriting  may  be  proved,  when,  1198. 

certificate  (3  county  clerk,  where  taken  by  justice  of  the  peace, 
1194. 

certificate  of  officer  on,  1200. 
I  evidence  must  prove,  what,  1199. 

I  action  to  obtain,  1203. 

I  Of  Loss  Under  Insurance.    See  Insurance,  2624-2637. 

Pbopertt,  term,  includes  what,  14. 

of  husband  and  wife,  may  be  used  to  support  children,  143. 
I  of  husband  and  wife,  contracts  concerning,  158. 

of  husband  and  wife,  may  be  held  in  joint  tenancy,  «Ssc.,  161. 

of  husband  and  wife,  rights' of,  how  governed,  177. 
i  community,  defined,  164,  687. 

community,  when  court  may  resort  to,  for  alimony,  141 
I  community,  power  of  husband  over,  172. 

i  community,  disposition  of,  on  divorce,  146-148. 

I  community,  distribution  of,  on  death  of  wife,  1401 

I  community,  distribution  of,  on  death  of  husband,  1402. 

separate,  of  husband  and  wife,  may  be  used  for  support  of  child, 
I  143. 

separate,  of  husband,  when  liable  for  alimony,  141. 

separate,  of  husband,  defined,  163.  « 

separate,  of  husband,  when  not  liable  for  wife's  debts,  170. 

separate,  of  wife,  defined,  162. 

separate,  of  wife,  she  may  dispose  of  it  without  consent  of  her 
husband,  162. 

separate,  of  wife,  when  liable  for  support  of  husband,  176. 

separate,  of  wife,  not  liable  for  husband's  debts,  171. 

separate,  of  wife,  husband  cannot  select  homestead  out  of  1239. 

of  child,  parent  has  no  control  over,  202. 

of  child,  when  liable  for  parent's  support,  201. 

corporations  may  acquire,  360. 

in  general,  654. 

nature  of,  654. 

ownership  in,  655,  678. 

is  either  real  or  personal,  657. 

real,  defined,  658.   >- 

personal,  defined,  663. 

always  has  an  owner,  669. 

what,  owned  by  the  State,  670. 

who  may  own,  671. 

aliens  inheriting  when  must  assert  claim,  672 

interest  in,  678. 
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fD,  $)  701-7(B 
intmaU  io,  ml«#olate,  679. 
interertii  in,  qoalified,  890. 
ioterMta  in,  «eTeralj68L 
tattereBU  in,  joint,  608. 
intervou  in,  putaenhip,  684 
InterwU  in,  in  common,  685-686. 
Intercwt  in,  present,  689. 
future  intere«u  in,  690. 
p«rpeCaal  interest  in,  69L 

(atvire  i]»t«re.«tti  in,  ligfata  of  poisffanmoiu  ehUdzon  in,  6BB. 
fotore  iotere»U  in,  pus  by  transfer,  699-700. 
ftttar*  interest*  in,  none  nnless  specified,  703. 
fttlure  intcrrsts  in,  how  defeated,  7^^740. 
fntoie  intervfkts  in,  when  not  defeated,  741-7^. 
future  interentit  in,  Tested,  694. 
future  interest*  in,  contingent,  686. 
future  intereots  in.  contingent,  may  be  altem&tlTe,  696 
future  interests  in,  contingent,  not  Toid  because  improbabii 

eL»7. 

Interests  in,  perpetual.  691. 
intemit  in,  limited,  692. 
conditional  ownendiip  in,  707. 
reotzmints  upon  alienation  of,  711,  716-716. 
accumulations  of  income  of,  722. 
income  of,  defined,  748. 
what  may  be  dii^posed  of  by  wiU,  1270, 1274. 
acqnisiUon  of.  1000-1001. 
acquisition  of,  by  oconpaney.    8ee  OcciJFAircT. 
acquisition  of,  by  prescription.    See  Prescbiption. 
acquisition  of,  by  accession.    See  Aocxssiom. 
acquisition  of,  by  transfer.    See  GKAm;  TEANsrsa. 
acqui«ition  of,  by  succession.    See  Sdogession. 
acquL>ition  of,  by  will.    See  Will. 
partnenhip.    See  PAartBRSHiP. 

See  Estates;  Pbrso5al  Propbktt;  Powsbs;  Rxal  Fkopibt 
SBBrrrcDBs;  Uses  and  Trosts. 
PsoTBSf.    See  Bill  of  JSxchakgb,  3225-^232. 

PUBUOATIOir  PaiTILEOED.     See  LlBK.. 

Pubchass  Mox  bt,  priority  of  mortgage  for,  2898. 

lien  for,  3l>46. 

See  Pbicb. 
PumcHASBK,  highest  bidder  to  be,  at  auction  sale  of  delinquent  sfeoek,  8iS 

when  corporation  may  be,  at  auction  sale  of  delinquent  stock 
343. 

of  franchise  of  corporations,  powers  and  duties  of,  389-890. 

heirs  of  teaaat  for  life  when  take  as,  779. 

resulting  trust  not  to  prejudice,  866. 

omisrion  to  declare  trust  in  conTcyance,  how  affects,  869. 

grant,  how  far  conclusive  as  to  be,  1107. 

instruments,  when  Toid  against  subsequent,  1227. 

instruments,  when  not  void  against  subsequent,  1228. 

rights  of,  from  deyisee  not  impaired  by  his  conyeyanoe,  when 
1864. 

when  sale  of  personal  property  roid  a^inst,  3440. 

when  mortgage  of  personal  property  void  against  subsequent,  8440 
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Purchaser,  pledgee  cannot  be,  from  pledgor,  except  by  direct  dealing, 
§§3010. 
of  real  property,  lien  of,  3050. 
certain  transfers  Toid  against,  3440. 
lien  of  seller  or  buyer  not  yalid  against  sabsequent,  8048. 
grant  by  person  having  power  of  revocation  operates  afl  revoca- 
tion in  favor  of,  when,  1229. 
See  Qrant  ;  Incuxbranceb  ;  Lun  ;  Mortoaox  ;  Notice  ;  RscosD- 

IMG. 

Raixsoad  Cokporatioms.    See  Corporations,  286,  291, 294,  296, 454-460, 
466-491 
Street.    See  Corporations,  286,  291,  294,  497-499,  501-61L 
Rrai.  Estatb,  term  includes  what.  14. 
Rkal  Propbrtt,  term  includes  wnat,  14. 

defined,  658. 

interests  in,  how  denominated,  701. 

application  of  Interests  in,  to  personal  property,  702. 

limitation  on  leases  of  certain,  717-718. 

general  provisions  concerning,  755. 

estates  in,  761. 

estates  of  inberitance  in,  762. 

fee  simple  estates  in ,  762. 

fee  tail  abolished,  7to. 

contingent  remainders  in,  764. 

freehold,  765. 

chattels  real,  or  estates  for  years  in,  ''65. 

chattel  interest^),  or  estates  at  vrill  in,  765. 

estates  in,  for  the  life  of  third  person,  766. 

future  estates  in,  707. 

estates  in  reversion  in,  768. 

estates  in  remainder  in,  769. 

creation  of  remainders,  future  and  contingent  in,  778. 

limitation  of  successive  estates  for  life  in,  774. 

remainders  on  estate  in,  775-776. 

estate  in,  for  life,  remainder  of,  777. 

burdens  and  servitudes  upon,  801-802. 

rights  of  owners  of,  829. 

rights  of,  in  respect  to  water,  818,  830. 

how  may  be  used  by  tenant  for  life,  818. 

how  may  be  used  by  tenant  for  years  at  will,  819-82ft 

remedies  of  grantees  for  rents  and  reversions  of,  821. 

remedies  of  lessor  against  assigns  of  le.ssee  of,  822. 

remedies  of  lessee  against  assigns  of  lessor,  823. 

remedies  on  leases  for  life,  for  rent  of,  824. 

rent  on,  how  recovered,  824-825. 

who  may  sue  for  injury  to  inheritance  in,  826. 

boundaries  of,  by  water,  830. 

boundaries  of,  by  ways,  831. 

lateral  and  subjacent  support  to,  832. 

trees,  833. 

obligations  of  owners  of,  840. 

^nant  for  life  in,  duties  of,  840. 

coterminous  owner,  rights  of,  841. 

uses  and  trusts  in,  84(. 

ownership  of  instruments  affecting  title  to,  994. 
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B«ftl  Property,  words  of  inheritance  not  necessary  to  pass  a  fee  in,  $  1073 

fee  simple  title  in,  when  presumed  to  pass,  1105. 

subsequently  acquired  title  to,  passes  by  operation  of  law,  1106. 

instruments  affecting,  when  deemed  to  impart  notice  of  con- 
tents, 1207. 

lien  of  seller  of,  8046 

lien  of  purchaser  of,  3050. 

when  deemed  personal,  after  testator ^s  death,  1888. 

an^reement  for  sale  of,  1731, 1741. 

aspreement  for  sale  of,  form  of  grant  in  exe<nition  of,  1732. 

agreement  for  sale  of,  what  coTenant«  required  by,  1738. 

form  of  such  covenants,  1794. 

contract  for  sale,  1740. 

sale  of.    See  S.\lb. 

transfer  of.     See  Grant  ;  Trahsfxk. 

uses  and  trusts  in.    See  Usss  and  Tbusts. 

powers  in.    See  Powers. 

accession  to.    See  Accession. 

hiring  of.    See  Uirino. 

mortgage  of.    See  Mortoaox. 
RxoKiTER,  court  may  appoint  to  enforce  alimony,  140. 
RsooBDER.    See  Recordimo,  74, 165, 1169, 1172,  2480,  2509,  2940, 2959. 

declaration  of  marriage  must  be  filed  with,  1 7. 

inrentory  of  wife's  property  to  be  filed  with,  165. 

selection  of  right  of  way  by  corporation  to  be  txansmifeted  to 
371. 

city  or  county  may  take  proof  or  acknowledgment  of  instm 
ments,  1181. 

fees  of,  must  be  indorsed  on  all  instruments,  1165. 
BxooRDiMG.    See  Mortgage,  2933-2935,  2940-2941,  2952,  2959-2968. 

of  marriage  certificate,  74. 

of  marriage  declaration,  75. 

of  inventory  of  wife's  separate  property,  165. 

effect  of  such,  166. 

of  marriage  settlements,  179. 

effect  of  such,  180. 

of  by-laws  of  corporation,  304. 

what  subject  to,  1158. 

judgments  subject  to  without  acknowledging,  1159, 1304. 

letters  patent  subject  to  without  acknowledgment,  1100. 

Ererequisites  to,  1161. 
ow  effected,  1162. 
of  transfers  in  trust  for  benefit  of  creditors,  1164. 
in  what  office  to  be  made,  1169. 
when  deemed  recorded,  1170. 
books  for,  1171. 
duties  of  officer,  1172. 
transfers  of  ships,  1173. 
legality  of  prior,  not  affected,  1205. 
as  evidence,  1206-1207. 
what  notice  deemed  from,  1207. 
where  and  to  whom  notice,  1213. 
priority  of,  establishes  priority  of  right,  1214. 
of  revocation  of  power,  1216. 
effect  of  want  of,  1217. 
of  instruments  affecting  homesteads,  1244. 
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BecoicUng  of  homestead  declazationr  $§  1264, 1268. 

of  notice  of  appropriation  of  water,  1415. 

of  certificate  of  formation  of  «pecial  partnership,  2480. 

of  renewal  of  special  partnership,  2486. 

of  dissolntion  of  special  partnership,  2609. 
BsDSMPTiON,  of  franchise  by  corporation,  892. 

person  having  interest  in  property  subject  to  lien,  has  right  of, 
2903. 

inferior  lienor  has  right  of,  2904. 

how  made,  2905. 

contract  in  restraint  of,  Toid,  2889. 

right  of,  may  be  foreclosed,  2931,  2967. 
SeeLiKN;  Mo&TaAOX. 
KsLAnONSHiP,  husband  and  wife  cannot  by  contract  impair  their  legal, 
159. 

d^rees  of,  how  computed,  1888-1398. 

of  half  blood  gives  right  to  succeed,  1894. 

succession  through  iUegitimate.  when  allowed,  1888. 
RxLAxnns,  mutual  right  of  defence  of,  43, 60. 

may  protect  child  from  parental  abuse,  203. 

legacies  to,  when  chargeable  with  debts  of  testator,  1861 

when  illegitimate,  take  by  succession,  1388. 

of  half  blood  succeed  alike  with  whole  blood,  1394. 

alienage  of,  does  not  affect  right  of  succession,  1404. 
&U<BA8E,  of  future  interests  in  property,  699. 

of  debtor  by  substitution  of  new  one,  1631. 

by  creditor,  how  made,  1541. 

effect  of  general,  1542. 

of  several  joint  debtors,  1543. 
RnjZF,  in  general,  3274. 

compensatory,  the  usual  form  of,  3274. 

specific  and  preventive,  limited  to  special  cases,  8369. 

from  forfeiture,  3369. 

to  be  given  only  in  special  cases,  3275,  3866. 

specific,  how  given,  ^67. 

preventive,  how  given,  3368. 
See  Damages  ;  Injunction  ;  PaxviNTiyE  Relief  ;  Spiomo  Relief. 
RxLiGious,  Social,  and  Benevolent  Oobposations.    See  Cobpobations, 

285,  286, 593-601. 
RuEAiNnEBs,  defined,  769. 

certain,  valid,  764. 

contingent,  on  prior  remainder  in  fee,  772. 

when  may  be  created,  773. 

upon  successive  estates  for  life,  775. 

on  a  term  of  years,  776. 

for  life  upon  a  term  of  years,  777. 

upon  a  contingency,  778. 

to  heirs,  when  title  vests  under,  779. 

construction  of  certain,  780. 

owner  of  estate  in,  may  sue  for  injury  to  inheritance,  826. 

death  of  devisee  before  testator  does  not  affect  certain  intezvssts 
in,  1344. 

See  FoTUBE  Interests. 
Rjorr,  right  of  taking,  may  be  held  as  a  servitude,  802. 

remedies  for  recovery  of,  821. 

remedies  for  recovery  of,  by  assignees,  S22^28. 

37 
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B«Dt,  VBder  laaae  for  life,  hov  vseoTerecl,  §  SSi. 

dependent  on  life,  wfaesi  lecoYenble,  826. 

payment  of,  by  tenant  to  fprnaUntf  vhen  binding  on  grantee,  1111 

covenant  for  payment  of,  nina  with  the  land,  Ji63. 

term  of  hiring,  how  indicated  by,  19U. 

acceptance  of,  when  operates  as  renewal  of  lease,  194o. 

when  payable,  1947. 

forfeited  by  letting  room  in  parts,  1950. 
RiPAiK,  owner  of  estate  for  life,  to  keep  buildings  in,  840. 

coterminous  owners  bound  to  keep  fence  in,  84L. 

tenant  for  life  to  keep  f«tce  in,  8«>. 

owner  for  Toyage  to  keen  ship  in,  965. 

borrower  must,  when^  1889, 

hirer  must,  when,  19^. 

landlord  must,  when,  1941. 

tenant  may,  at  expense  of  landlord,  when,  19^. 

letter  of  personal  property  must,  1955. 

hirer  of  personal  property  may,  at  expense  of  letter,  1966. 

of  ship,  shipmaster  may  contract  for,  ^2876. 
RsPBAL,  of  former  statutes,  20. 
RuxDiROB,  right  of  husband  to  select,  103, 156. 

if  husband  selects  unfit,  wife  not  bound  by  such  selection,  101, 
guardian  to  select  for  ward,  248. 

requisites  in  regard  to,  in  actions  fOr  divorce,  128. 

proof  of  actual,  required  in  actions  for  diTorce,  129. 
right  of  parent  as  regards,  of  child,  218. 
subsequent  chajage  of,  does  not  will,  1286. 
BuPOHDmnA,  defined,  9036. 

owner  may  hypothecate  bj^in  any  case,  8087. 
master  may  hypothecate  by,  when,  9088. 
law  of  bottomry  applicable  to,  8039. 
obligation  imposed  upon  ship  owner  by,  8040. 
See  Bottomry  ;  Lixn. 
Bbstkaxnt,  right  of  protection  from  bodily,  48. 
of  marriage,  when  toUL,  710, 1676. 
of  alienation,  when  void,  711,  716. 
contract  containing,  on  lq[al  proceedings,  void,  1672. 
of  trade,  contract  in,  when  rdd,  1678. 
of  trade,  allowed  on  sale  of  good  will,  1674. 
of  trade,  allowed  on  dissolution  of  partnership,  1675. 
of  right  of  redemption  from  lien,  not  allowed,  2^89. 
BsTOOATiON,  consent  to  seMxation  is  subject  to,  101. 
of  condonation,  Izl. 

grantor  reserving  poworof ,  is  deemed  owner,  928. 
of  gift  in  view  of  death,  lli51. 

of  power  of  attorney,  how  only  can  be  effected,  1216. 
power  of,  when  deemed  executed,  1229, 1280. 
of  proposal  to  contntct,  1586. 
of  proposal  to  contract,  how  made,  1587. 
of  trust,  2280. 

of  continuing  guaranty,  2815. 
0/WiU.    See  Will,  1272, 1279, 1285, 1292-1805, 1874. 
BlttHXS,  accrued  prior  to  takjtog  effect  of  this  Code  not  affeeted  by  it,  I 
20. 
person  of  unsound  mind  cannot  waive,  40 
minor  maj  anforoe  by  civil  action,  42. 
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Bij^  of  personal  relation,  forbid  what,  §  49. 
certain,  subject  of  ownership,  ^. 
in  water,  how  acqnired,  1410. 
may  be  waired,  8513. 
'    mast  not  be  used  injuriously,  8614. 
BiaHS  OF  Wat,  granted  to  coroorations,  474. 
limitation  of  such,  475.    * 
selection  of  such,  how  certified  to,  478. 
as  an  easement,  oOl. 
as  a  servitude,  802. 
Buks,  insured  against,  to  be  stated  in  policy,  2587. 

effect  of  altering  thing  covered  by  fire  insurance,  increasing,  2768 
effect  of  altering  thing  covered  by  fire  insurance,  not  increasing, 

2764. 
what,  may  be  insured  against  in  marine  insurance,  2856. 
stipulation  of  personal  liability  under  bottomry  independent  of, 
void,  8024. 

See  Iksusan*;!. 
BoAD  Corporations.    See  Wagon  Road  Corporations. 

Salary.    See  Compensation  ;  Wages. 
t,  defined,  1721. 

of  stock  for  delinquent  assessments,  841. 
when  corporations  may  purchase  at  such,  813. 
•  of  francliise  of  corporations  under  ezecutionSjSSS. 
such  not  to  affect  powers  of,  of  corporations,  891. 
of  franchise  under  execution,  where  made,  398. 
of  personal  property,  owner  of  future  interest  in  may  compel,  947. 
transfer  of  personal  property  by,  1136. 
what  title  to  personal  property  passes  by,  1140. 
obligation  of  seller  of  personal  property  as  to  delivery.    See  Db- 

LIVXRT. 

as  to  warranty.    See  Warranty. 

Df  homestead  on  execution,  1254-1256. 

rescission  of,  not  affected  by  stoppage  in  transit,  8080. 

power  of,  under  mortgi^,  how  executed,  2927. 

of  pledged  property  by  pledgee,  requisites  previous  to,  8000-8003 

notice  of,  may  be  waived,  8u08. 

of  pledged  property,  must  be  by  auction,  3006. 

of  pledged  property,  on  demand  of  pledgor,  8007. 

of  pledged  property,  surplus  of,  to  whom  joaid,  8008. 

of  property  of  pledgee,  r^hts  of  pledgee,  8009. 

of  pledgee's  securities,  8006. 

judicial,  of  pledged  propertj^SOU. 

subject  of,  must  be  what,  1722. 

factor  may  caufle,  for  his  reimbursement,  2027. 

when  pledgee  may  purchase  at,  8010. 

on  credit  by  factor,  2028. 

liability  of  factor  upon,  under  guaranty  commission,  2029 

of  delinquent  mining  property,  2^. 

extinction  of  lien  by,  2910. 

power  of,  may  be  conferred  by  mortgage,  2926. 

by  depositary  of  deposit  in  danger  of  perisliing,  1887. 

of  thing  found,  18^1870. 

rights  and  obligations  of  seller  under.    See  Seller. 

rights  and  obligations  of  buyer  under.    See  Buyer. 
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B4U — Agreenum/or.    See  Aounmrr,  $$  IBOl,  1739-1731, 178d-17iL 
By  Auction  f 

defined,  1792. 

when  complete,  1793. 

withdrawal  of  bid,  1794. 

written  conditions  of,  not  to  be  modified,  179&. 

when  absolute,  1796.  * 

by  bidding  at,  a  fraqd,  1797. 

aactioneer-8  memorandum  of,  binding,  1798. 
See  AnoTiox ;  Butsr  ;  Dbutxrt  ;  Skllxk  ;  Wakeastt. 
Saitaoi,  in  case  of  capture  of  ship,  ratable  deduction  to  be  made  from 
seamen's  wages  for,  2060. 

who  entitled  to,  2079, 2725 
SATisvAcrrioir.    See  MoBreAOE,  2938-2941. 

of  judgment  against  corporations,  388. 

of  judgment  against  homestead,  how  made,  1241. 

of  legacies  and  gifts,  1867. 

what  operates  as,  1523-1524. 

See  AoooBX». 
Saviitos  and  Loan  Corporations.    See  GoRPORAnoNS,  286,  571-579. 
Bra,  perils  of,  defined,  2198.  ^ 

perils  of,  caxrier  not  liable  for  damages  caused  by,  2197. 
SSAL,  defined,  14. 

private,  abolished,  1629. 

officer  taking  proof  or  acknowledgment  of   instrument,  musl 
affix,  1193. 

corporate  or  official,  how  affixed,  1628. 
Srambn.    See  Wages,  2051-2054,  2058,  2060,  2062-2068,  8066. 

defined,  2049. 

may  make  nuncupatire  will,  when,  1289. 

Eower  of  shipmaster  oyer,  2087. 
ow  engaged,  2050. 

how  discharged,  2050. 

cannot  be  compelled  to  ship  on  nnseaworthy  yessel,  2051. 

restrictions  on  contracts  with,  2053. 

lien  of,  3056. 

must  be  prorided  for  in  sickness,  2061. 

must  not  ship  goods  on  his  own  account,  2064. 

liability  of  for  injury  to  ship,  2063. 
BlAWORTHXNKSs,  seamen  not  bound  to  sail  when  reasonable  doabt  eziili 
as  to,  of  ship,  2051. 

defined,  2682. 

implied  warranty  of,  in  insurance,  2681. 

at  what  time  must  exist,  under  insurance,  2688. 

what  required  to  constitute,  2684. 

different  degrees  of,  during  royage,  26S5. 

for  the  purpose  of  insuring  cargo,  2687. 
SWURITT,  for  alimony,  140. 

indorser  baring,  not  entitled  to  notice  of  dishonor,  8167. 

to  be  given  by  assignee  for  benefit  of  creditors,  3467. 

contracts  of,  when  called  bail,  2780. 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of,  2849. 

held  by  surety,  creditor  entitled  to  benefit  of,  2864. 

by  way  of  lien.    See  Lien,  2872. 

for  what  lien  may  be,  2884.  

for  obligq^tion  does  not  prerent  direct  enloro«ment,  2880. 
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Seenxity,  of  mortea^ee  not  to  be  impaired  by  person  bonnd,  §  2929. 

by  way  of  pledge.    See  Plbdox. 

for  third  person,  pledge  may  be  made  as,  2992. 

by  way  of  bottomry  (see  Bottoicet),  8017. 

by  way  of  respondentia  (see  Kespondkntza),  3086 
See  Bond  ;  Surbtt  ;  Sdbxttship 
SiDUCnoN,  right  of  protection  from,  49. 

danu^^  for,  8389. 
flKT.¥.»tt^  of  J^od  will,  may  agree  not  to  carry  on  tilie  same  bosineM, 

in  an  executory  contract  of  sale,  bound  to  Insert  certain  cot«- 
nants,  1784. 

rights  and  obligations  of,  1748. 

as  depositary  l>efore  deliyery^  1748. 

in  respect  to  resale  or  rescis8ionjJL749. 

auth<irity^  of  auctioneer  from,  2362. 

of  real  property,  lien  otf20ii.  , 

when  lien  of,  of  real  property,  deemed  waiTed,  8047 

extent  of  lien  of,  of  real  property,  8049. 

of  personal  property^  8049. 
Obligations  of.  as  to  Delivery.    See  Dsliyebt,  1768-1767. 
Obligations  or.  as  to  Warranty.     See   Gbantor  :   Sau  :    Vshdob  : 
Wareantt,  1763-1766,  1768-1778. 
SiPAKATiov.    See  Dksbrtion,  99-101 ;  Husband  and  Wira,  169, 160 

husband  and  wife  living  in  state  of,  custody  of  child,  214. 
SXRTANT.  abduction  or  enticement  of,  forbidden,  49 

mjury  to,  forbidden,  49. 

relation  of  master  and,  264. 

defined,  2009. 

term  of  hiring,  2010-2011 

renewal  of  hiring,  2012. 

time  of  serrioe  of,  2018. 

to  deliyer  orer  to  master  without  demand,  2014. 

master  may  discharge,  2016. 

See  Appbxntick;  Emplotes;  Sebyiox. 
SntTZOB,  of  legitimate  unmarried  minor,  father  entitled  to,  197. 

of  ill^ttmate  unmarried  minor,  mother  entitled  to,  200. 

parent  may  relinquish,  of  child,  211. 

when  apprentice  may  recover  for,  276. 

of  depositary,  1889. 

contract  for,  cannot  be  specifically  enforced,  8390. 

employee  in  gratuitous,  duties  of,  1976. 

gratuitous,  when  may  be  relinquished,  1976. 

without  employment,  2078-2079. 

of  carrier,  other  than  carriage,  2208. 

See  Emplotxb  ;  Ehplotmxnt  ;  Servant. 
ITITITDXS,  upon  land,  when  called  easements,  801. 

when  may  be  held  apart  from  the  land,  802. 

by  whom  grantable,  804. 

by  whom  may  be  held,  806. 

extent  of,  how  determined,  806. 

partition  of  burden  of,  807.  ^ 

now  tax  usable  by  expectant  owner,  806. 

who  may  enforce  by  action,  809. 

do  not  disqualify  owner  from  recovering  possession,  810« 

how  extinguished,  811. 
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BmnoLAL  dailiMd.$14. 

ownenhip,  681. 
tap  An»  BHiPPiiro,  deflnedj900. 

appurtenances  of,  961. 

foreign,  962. 

domestic,  963. 

controremj  between  part  owners  of,  how  detezmfaied,  961. 

who  responsible  for  repair  and  supplies  of,  966. 

xeciBtrj,  •nrolment.  and  license  of,  96S. 

ooUiBion  between,  max  breach  of  rules,  971. 

losses  caused  by  eolUsion  of,  how  apportioned,  978. 

transfer  of  interest  in,  to  be  in  writing,  11%. 

zeeording  transfer  of,  where  proTided  for,  1173. 

when  not  seaworthy,  seamen  need  not  sail  in,  2051. 

seaworthiness  of,  defined,  2682. 

ebaiter  party  of,  defined  and  regulated,  1969. 

laws  of  mortgage  do  not  apply  to,  2978. 

lien  OH,  d069. 

hypothecation  of,  under  bottomry,  8017. 

shipmaster  may  procure  repairs  uid  supplies  of,  2376. 

shipmaster  may  hypothecato^hen,  2877. 

shipmaster  may  sell,  when,  2378. 

abandonment  of,  terminates  master's  power,  2381. 

shipmaster  personally  liable  for  certain  contracts  for,  2882. 

liability  of  master  for  negligence  of  persons  employed  on,  2888. 

part  owners  of,  not  partners,  2396. 
See  Abandokmxnt  ;   Bottomky  ;   Insukanob,   Makinx  ;    SmpxASin 
Ship's  Managsr  :  Ship  Ownbbs  :  Yotaox. 
BHiPiCASTni.    See  Ship,  1969, 237&-2378,  2881-2883. 

how  appointed,  2034. 

must  be  on  board,  when,  2086. 

must  take  pHot,  when,  2036. 

power  of,  oyer  seamen,  2037. 

power  of,  oyer  passengers,  2038. 

power  of,  to  impress  private  stores,  2039. 

must  not  abandon  ship  without  adrice)  2010. 

duties  of,  on  abandoning  ship,  2011. 

when  must  not  trade  on  his  own  account,  2012. 

care  and  diligence  required  of,  2048. 

authority  of,  necessary  to  make  jettison,  2160. 

is  general  agent  for  owner,  2873. 

may  borrow  on  credit  of  owner,  2874. 

is  general  agent  of  owner  of  caxgo  during  Toyage,  2876. 

power  of,  to  sell  cargo,  2879. 

authority  of,  to  ransom  ship,  2380. 

responsibility  of,  for  negligence  of  pilot,  2384. 

when  may  hypothecate  ship  under  bottomry,  8019-8020. 

when  may  hypothecate  freightage  under  bottomry,  8081. 

lien  of,  8066. 
Bhipownx&s.    See  Ship,  962, 2874, 2376. 2878,  2381. 

master  of  ship  appointed  by,  2036. 

when  manager,  called  what,  2070. 

when  manager,  not  entitled  to  compensation,  2072. 

shipmaster  general  agent  for,  2878. 

contract  to  ransom  ship,  by  shipmaster,  binds,  2880. 

when  responsible  for  negligence  of  ship,  2884. 


SUpownen,  obligations  of,  $  2386. 

ship's  manager  cannot  bind,  to  an  insaianoe,  2889 
has  insurable  interest,  2669, 
Talue  of  insurable  interest  of,  2661. 
have  insurable  Interest  in  expected  freightage,  2662. 
may  hypothecate  ship  upon  bottomry,  3018. 
when  must  repay  owner  of  cargo  hypothecated  under  vespondtB- 
tia,3040. 
Ship's  Managbb,  defined,  2070. 
duties  of ,  2071. 

not  entitled  to  compensation,  when,  2072. 
powers  of,  2888. 
limitation  of  powers  of,  2389. 
Shipwkbox,  inyoluntsfy  deposit  may  be  made  in  case  of,  1816. 
duty  of  depositary  in  such  case.  1816. 
wages  of  seam^  not  lost  by,  2068. 

See  Abajwonmuit  ;  Loss. 
Smhatobi,  defined,  14.. 

officer  taking  acknowledgment  must  affix,  1193. 
in  indorsement  of  n^otiable  instrument,  81O9-3U0. 
Slaitoxe,  defamation  effected  by,  44. 

defined,  46. 
SPBCmo  PsKFORMANOi,  of  obligations  may  be  compelled,  when,  8384. 
not  enforced  unless  mutual,  3386. 
presumption  in  faror  of,  as  to  real  property,  8387. 
presumption  against,  as  to  personal  projperty,  8388. 
may  be  enforced  in  favor  of  party  not  bound,  when,  8388 
may  be  epforced,  notwithstanding  penalty  in  contract,  8888. 
not  enforced  in  respect  of  personal  service,  3890. 
not  enforced  in  respect  of  contract  to  accept  arbitration,  8390. 
not  enforced  in  respect  of  act  which  party  cannot  perform,  8890. 
not  enforced  in  respect  of  agreement  to  procure  act  of  third  per> 

son,  8390. 
not  enforced  in  re8i)ect  of  indefinite  contract,  3890. 
not  enforced  agtdnst  party  not  having  adequate  consideration, 

8391. 
not  enforced  against  party  as  to  whom  contract  is  not  fair,  8891. 
not  enforced  against  party  not  freely  consenting,  8891. 
not  enforced  in  favor  of  party  in  default,  8392. 
of  agreement  to  buy,  not  enforced  when  title  doubtful,  8394. 
may  be  enforced  agaiiist  persons  claiming  under  party  bound  to 

perform,  8896. 
of  trust  power,  may  be  compelled,  982. 
may  be  enforced  after  revision,  3402. 
S*A«s  CoMPANiKS.    See  Corpo&atioms,  286. 
Statutes,  in  derogation  to  common  law.  how  construed,  4. 
effect  of  Code  on  existing,  6,  20. 

minor  cannot  disaffirm  contract  made  by  authority  of  special,  87. 
insane  person  cannot  make  contract  without  express  authority 

of,  38. 
rights  granted  by,  subject  of  ownership,  666. 
Stock.    See  Cobpobations,  293,  296, 801,  804, 307,  809, 810,  812, 822-826, 

840,  841,  848,  344,  847, 3^. 
Stookholdkbs.    See  Cobpobations,  298, 301, 310, 822. 
^TOPPAGX  IM  TBANsrr,  right  of,  who  may  exercise,  3076. 
when  jnay  be  exercised,  8078. 
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Slopptc*  In  TxtBBit,  hofw  eiBBofced,  f  8079. 

doM  not  TCMiiid  sftlO|  806O. 
BiOKASB.    8m  Oauixe,2121-2122  ;  DEPOsixAn,  1861-1866, 1868. 
Sntsn  Baileoas  CoRPoaAxiOHS.    See  Railboad  CospOKAnom. 
Sra-ASBHT,  not  xeeponsible  to  agent's  prindpal,  2022. 

when  agent  responsible  to  principal  for,  2860. 

when  not,  2861. 

See  AaxNT. 
Bbbmbra,  oflloer  taking  acknowledgment  may  issue,  1201. 
BOOOUBIOH,  rights  of  children  of  annulled  marriage  tOj^. 

alien  taking  by.  when  mnst  assert  his  elaim,  672. 

posthomons  ohlldren  take  by,  686. 

future  interest  may  pass  by,  600. 

property  may  be  acquired  by,  1000. 

words  of,  uxmecessary  to  pass  a  fee,  1072. 

liability  of  persons  acquiring  pnq|>erty  by,  1116. 

child  of  testator  bom  after  making  of  wiU  takes  by.  1800. 

child  of  testator  nnproTided  for  by  will  takes  by,  wlien,  1807 

defined,  1388. 

botti  rutl  and  personal  property  pass  by,  188A. 

to  whom  property  passes  by,  iSSi. 

distribution  of  property  received  by,  1886. 

illegitimate  child  takes  what  property  by,  1387. 

mo&er  of  iUegitimate  child  to  take  by,  1888. 

computation  <n  degrees  in  determining,  1389-1808. 

exclusion  from,  by  adTanoement,  1396. 

lelatiTes  of  half  blood,  when  to  take  by,  1894. 

husband  takes  common  property  by,  on  death  of  wife,  1401. 

husband  and  wife,  dirorced  and  In  &ult,  not  to  take  by,  1401. 

wife  takes  one  half  of  common  property  by,  <m  death  of  hut- 
band,  1402. 

by  representation,  1408. 

aliens  may  take  by,  1404. 

when  State  takes  by,  1406-1406. 

when  State  takes  by,  subject  to  chai^pet,  1407. 

persons  taking  by,  liable  for  debts  of  decedent,  1408. 

change  of  interest  by,  does  not  affect  insurance,  2666. 
SOOOMSOBS.    See  SuccKssiON,  1894, 1403,  2961. 

of  decedent  may  dispute  legitinuey  of  issue,  196. 

of  employer,  when  must  compensate  employee,  1906. 

duty  of  trustee  as  to  appointment  of  his,  ^60. 
See  Personal  Represxntativbs  ;  Sucoessxon. 
SuPRXMX  GoxTRT,  justi'ce  of,  may  solemnize  mams^^,  70. 
SuuTT,  defined,  2831. 

apparent  principal  may  show  that  he  is.  2832. 

liability  of,  cannot  exceed  terms  of  contract,  2886.   . 

liability  of,  not  altered  by  judgment  against  principal,  2888. 

liability  of,  discharged  by  offer  to  poform  principal  oblifBatioii, 

interpretation  of  Contract  of,  2887. 

how  exonerated,  2888, 2846. 

rli^ts  of,  same  as  guarantor's,  2844. 

rights  of,  to  compel  creditors  to  sue,  &e.,  2816. 

rights  of,  to  compel  principal  to  perform,  2846. 

rights  of,  to  compel  principal  to  repay  him,  2847. 

rights  of,  to  compel  oo-suretieB  to  contribute,  2848. 
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tawAy,  rights  of,  to  enforce  remedies  of  creditor  against  principal,  §  2848 
]^dbts  of,  to  benefit  of  secnrities  held  by  creditor  or  co-smety 

lights  of,  to  hare  principars  property  taken  first,  2860. 
rights  of  creditor  against,  2856. 
release  of  principal  releases,  1648,  2819. 
indemnitor,  how  far  entitled  to  rights  of,  2779. 
indorser  for  accommodation  has  rights  of,  8122. 
when  person  indemnifying  is,  2779. 

See  OUARANTT ;  Lbttkb  of  Gbxdxt. 
SnBXTTSHip,  contract  of,  defined,  2881. 
how  interpreted,  2887. 

See  GuAKANTT ;  Lettib  of  Gbkdit  ;  Subbtt. 

Tail,  estates  in,  abolished,  768. 

to  what  extent  yalid,  764. 
Taxis,  owner  of  life  estate  most  pay,  840. 

covenant  for  payment  of,  runs  witili  land,  1468. 
TxCHKiOAL  Words,  how  construed,  13,  1827-1828. 
TxLBeBAPH  CoapoKATiONS.    See  Gorpobations,  286, 291, 294, 686-6^. 
TiNAXiT,  husband  and  wife  may  hold  property  as  joint,  or  in  common, 
161. 

for  life,  heirs  of,  when  take  as  purchasers,  779. 

at  will,  how  required  to  quit,  Wt. 

notice  to  change  term  of  lease,  operation  of,  8846. 

damages  for  wilful  holding  oyer,  8844. 

for  life,  rights  of,  818. 

for  years  or  at  will,  rights  of.  819-820. 

what  fixtures  may  remove,  1019. 

attommoat  by,  when  unnecessary,  1111. 

attornment  by,  when  void,  1948. 

when  several  devisees  take  as  in  common,  1350. 

may  repair  at  expense  of  landlord,  when,  19^.  / 

continued  possession  of,  when  renews  lease,  1946. 

must  give  notice  to  landlord  of  adverse  proceeding,  1948. 

when  rent  payable  by,  1947. 

of  part  room,  entitled  to  whole,  1949. 

released  from  rent  by  letting  room  in  parts,  1949. 

See  Landlord. 
TxsTAMXiiT.    See  Will. 
TX8TAX0R.    See  Will.  1276, 1279, 1292, 1298-1800, 1306-1807. 1812. 

property  of,  now  disposed  of  in  payment  of  debt,  1869. 

property  of,  payment  of  legacies,  i860. 

See  Bbquxst  :  Dbvisb  ;  Lxoaot;  Will. 
Thbxat,  desertion  caused  by,  now  operates  as  a  ground  of  divorce,  98. 

trustee  must  not  use,  to  obtain  advantage,  2228. 

partner  must  not  use,  to  obtain  advantage,  2411. 
See  Duress  ;  Mxkacje  ;  Undub  Influbbox. 
E,  how  computed,  10. 

of  commencing  action  for  nullity  of  marriage,  88. 

certain  causes  for  divorce  must  continue  for  what,  107. 

of  commencing  actions  for  divorce,  127. 

of  creation  of  interest,  what,  749. 

in  which  alien  non-rendent  must  assert  his  claim  to  take  by  fue- 
cession,  672. 

of  delivery  of  gran*  presumption  of,  1066. 
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wotdfl  in  wiU,  tel»te  to  whftt,  $  1888. 

at  which  obUgation  must  be  perfojrmed,  1490-1481. 

not  of  etaenco,  unleM  expressly  declared,  1482. 

of  perfonnanoe  of  contract,  1667. 

of  performance  of  contract,  may  be  extended,  1696. 

entire,  of  serrant,  belongs  to  master,  2018. 

to  which  rQpreseotatkMa/m  insurance  refers,  2577. 

allowed  for  trayelling  to  record  personal  nuurtgage,  2906. 

does  not  confirm  a  roid  act,  8589. 

See  Lapse  op  Txmb. 
TniM,  of  act  establishing  the  CiTil  Code,  1. 

filing  inventory  of  wife's  property  giyes  notice  cl  liar,  166. 

ownership  of  instruments  affecting.  994. 

of  property,  how  acquired,  1000-1001. 

by  occupancy,  1006-1007. 

by  accession,  1013. 

by  transfer,  1089. 

redelivery  of  grant  to  grantor  does  not  revest,  1058. 

fee  simple,  when  presumed  to  pass,  1105. 

snbseqaently  acquired,  passes  by  operation  of  law,  1106. 

subsequently  acquired,  passes  by  will,  1812. 

what,  passes  by  transfer,  1088, 1105. 

to  liighway,  passes  by  transfer,  1112. 

to  personal  property,  what  passes  by  transfer,  1140. 

transfer  of,  under  executory  agreement  of  ^ale,  1141. 

when  buyer  acquires  better,  than  settler  has,  1142. 

instruments  evidencing,  declared  by  judgment,  how  pcoTed  tot 
record,  1168, 1204. 

what,  vests  by  homestead  declaration,  1265. 

to  homestead,  how  recorded,  1268. 

by  devise  by  will,  1811. 

when,  passes  by  specific  devise  or  l^^y,  1868. 

to  thing  in  performance,  when  passes  to  creditor,  1502. 

warranty  of,  to  personal  property,  1765. 

loan  for  use  does  not  transfer,  1885. 

loan  for  exchange  transfers,  1904. 

to  freight,  by  transfer  of  bill  of  lading,  2127-2128. 

implied  warranty  of,  to  personal  property,  is  authority  to  agent 
to  sell,  2323. 

lien  does  not  transfer,  2888. 
TnuB  Bkeds,  ownership  of,  994. 
Tolls.    See  Cokpobations,  514-^19. 

right  of  taking,  may  be  held  as  a  servitude,  802. 
Trabb,  contauct  restraining,  how  far  allowed,  1673-1075 

See  Business. 
TRAnx-MABKS,  subjects  of  ownership,  655. 

what  may  be  appropriated  as,  991. 

implied  warranty  of,  1772. 

See  Marks. 
Tbahspxr  of  services  and  custody  of  child,  how  only  can  be  effected,  197 

of  stock,  how  effected,  £24. 

of  stock  of  married  woman,  how  effected,  825. 

of  stock  of  non-resident,  how  effected,  826. 

future  interests  may  pass  by,  699. 

effect  of,.4vhere  consideration  is  paid  by  fhixd  person,  868. 

effect  of  omitting  to  declare  trust  in,  869. 


Itanifer,  thing  in  action  enbjeet  to,  §  954. 

product  of  the  mind  subject  to,  962. 

good  will  of  business  subject  to,  996. 

property  acquired  by,  1000. 

defined,  1089. 

voluntary ,  defined,  1040. 

Toluntary,  consideration  not  neotesary  to  its  raUdity  (see  QlR)i 
1040. 

what  may  be  subject  of,  1044. 

mere  possibility  not  subject  of,  1046. 

right  of  reentry  subject  of,  1046. 

adrerse  claim  subject  of,  1047. 

of  land,  when  title  passes,  1112. 

agreement  not  to  transfer  insured  interest,  when  Told,  2699.     *■ 

life  insurance  policy  nuiy  pass  by,  2764. 

of  thing  insured  does  not  transfer  policy,  2598. 

of  interest  in  partnership  property  dlssolres  partnership,  2460* 
Mode  of. 

oval,  1062. 

by  grant  (see  Gramt),  1068. 
^tct  of, 

to  rest  title  in  transferee,  1083. 

upon  incidents  of  tiiinos  transferred,  1084 

in  faror  of  stranger,  1085 

of  personal  property  by  sale,  1140. 
Unlawful  and  Fraudulent.    See  Ikstbumehts,  1227-1281, 8441-8442 
W"  Obligations.    See   Govsnakts  ;  Obuqatiohs,  1467-14^,  1460. 
0/ Personal  Property, 

when  must  be  in  writing,  1186. 

by  sale,  1186. 

of  title  under  sale,  1140. 

under  executory  agreement,  1141. 

effect  of,  under  sale,  1142. 

See  GiTTS. 
Trahsii,  mortgaged  property  in,  where  deemed  located,  2967. 

stoppage  in,  8076. 

stoppage  in,  how  effected,  8079. 

stoppage  in,  effect  of,  8080. 
Tbees,  ownership  of,  883-834. 

damages  for  injuries  to,  8346. 
Tkespass,  personal  property  acquired  by.  1081. 

on  personal  property,  liability  ox  trespasser,  1088. 
Trust.    See  Tbusteb,  2218-2219,  2222, 2213-2244. 

suspension  of  power  to  alienate  subject  of,  771. 

powers  in.    See  Powbbs. 

interest  in  existing,  how  transferred,  1186. 

transfer  of  property  in,  when  to  be  recorded,  1164. 

voluntary,  defined,  2216. 

inroluntary,  defined,  2217. 

for.wliat  object  may  be  created,  2220. 

Toluntary,  how  created  as  to  trustor,  2221. 

voluntary,  how  created  as  to  trustee,  2222. 

obligations  ef  trustee  ander.    See  Tbusteb.       "^ 

obligations  of  trustor  under.    See  Trustor. 
For  Jkufjit  of  Third  Per»<m» 

d«flned,  2260 
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fkm-^  JW  Bmqfii  of  Third  Persom  —  bow  oreated,  $  2261. 
wlMn  eourt  is  trustor  under,  2262. 
how  deeUrod,  2268-2254. 
obligttkions  of  trustee  under.    See  Tausni. 
tarminatiott  of,  2279. 
not  revocable,  2280. 

See  TKU8T8  )at  Bxax  Pbopxbxt. 
on  dissolution  of  corporations,  400. 
defined,  2218. 
what  constitutes,  2219. 
trust,  liow  created  as  to,  2222. 
iuToluntary,  wrongful  holder  of  thing  is,  2228. 
inroluntary,  fraudulent  gainer  of  thing  ia,  22SS4. 
must  aet  in  best  faith,  2^. 
not  to  use  property  for  his  own  funds,  2229. 
must  not  take  adTantage  of  beneficiary,  2281. 
must  not  take   part   in   transactions  adTerse   to   benefietatv 

2280. 
must  not  assume   trust  adrrase   to   interest  of  beneficiary 


must  disclose  adrerse  interest  to  beneficiary,  2288. 
when  guilty  of  fraud,  2234. 
mixing  funds  with  his  own,  how  fax  liable,  2286w 
presumption  against,  2236. 

measure  of  liability  of,  for  breach  of  trust,  2237-2288. 
responsible  for  acts  of  co-trustee,  when,  22i39. 
when  person  acquiring  trust  property  becomes,  2260. 
payment  to,  when  suincient,  2244. 
when  third  person,  when  becomes  inroluntary,  2248. 
assent  of  trustor  and,  creates  trust,  2261. 
appointed  by  court,  who  is  trustor  of,  2262. 
must  fulfil  purpose  of  trust,  2268. 
must  use  oidinaiy  care  and  diligence,  2259. 
must  procure  trustworthy  successor  on  discharge,  2200. 
must  inyest  trust  fund,  how,  2261. 
must  pay  interest,  when,  2262. 
cannot  enforce  claim  s^nst  trust  fund,  2268. 
powers  of,  as  agent,  22^. 
cannot  act  without  assent  of  co-trustee,  2268. 
discretionary  power  of,  how  controlled,  2269. 
involuntary,  rights  of,  2276. 
ofllce  of,  how  vacated,  2281. 
how  discharged,  2282. 
how  removable,  2283. 
appointment  of  new,  2287. 
survivorship  of,  228o. 
District  Court,  when,  2289. 
insurance  by,  how  made,  2589. 
0/  Real  Property, 

whole  estate  vests  in,  when,  863. 
when  grant  to,  to  be  deemed  absolute,  869. 
acto  of,  in  breach  of  exjpreased  trust,  void,  870. 
estate  of,  when  ceases,  o71. 

See  Trust  :  Trust  in  Rsal  Propkktt. 
Tbdstob.    See  Tbustu,  2218, 2222, 2261-2962. 
defined,  2218. 
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IniBtor,  declaration  of  trust  by,  must  be  obeyed,  §  2658. 

cannot  revoke  trust,  when,  2280. 
See  BxztxFioiABT ;  Trust  ;  Trusts  in  Rbal  Proi  aen. 
Trusts  nr  Rial  Propbrtt,  limited  to  those  specified,  817. 

must  be  in  writing,  862. 

resulting,  when  presumed,  868. 

resulting,  not  to  prejudice  purchasers,  866. 

express,  for  what  purposes  allowed,  867. 

when  liable  to  creditors,  869. 

when  nO  estate  Tests  under,  800. 

Test  whole  estate  in  trustees,  868. 

author  of,  may  prescribe  to  whom  estate  shall  belong,  864. 

estate  of  grantee  subject  to,  866. 

estate  left  in  author  of,  866. 

powers  OTer,  of  beneficiaries,  867. 

efFect  of  omitting  to  declare  in  couTeyandb,  869. 

expressed  in  creation  of  est*te,  acts  in  breach  of,  Toid,  870. 

when  to  cease,  871. 

UirDUB  IvFLUiKOR,  wiU  procurcd  by,  Toid,  1272. 

contract  obtained  through,  Toidable,  1667  1689. 

defined,  1676. 

thing  gained  by,  held  in  trust,  2224. 

presumption  of,  against  trustee,  2286. 
UsASi,  defined,  14. 

meaning  of  words  fixed  bv,  to  be  followed,  1644. 

employee  to  conform  to.  1982. 

agent  to  conform  to,  2849. 

Yaluablr  Covsxdxration,  defined,  14. 

See  Consideration. 
Yalub,  defined,  14. 
VntDOR.    See  LiBN,  8046-8048,  8060. 
Ysrdiot,  term  includes  what,  14. 
YssntD  INTKRKST,  future,  defined,  694. 

Wa«ss,  of  minor,  when  may  be  paid  to  htm.  212. 

of  seamen  not  lost  by  agreement,  2062. 

of  seamen,  when  b^n,  2066. 

of  seamen,  depend  on  neightage,  when,  2064. 

of  seamen,  depend  on  freightage,  when  not,  2058.  ^ 

of  seamen,  when  Toyage  is  broken  up,  2056. 

of  seamen,  when  wrongfully  discharged^  &c.,  2067. 

of  seamen,  when  preTcnted  from  rendering  serTice,  2060. 

of  seamen,  when  personal  representatiTes  entitled  to,  2062. 

of  seamen,  not  to  be  lost  by  special  agreement,  2062. 

of  seamen,  when  forfeited,  2063. 

of  seamen,  lien  for,  8066. 
Wagon  Road  Corporations.    See  Corporations,  286,  291,  294,  512^628 
Waiter,  person  of  unsound  mind  cannot  lose  rights  by,  40. 

of  objections  to  offer  of  performance,  1601. 

of  option  as  to  dellTery  of  goods,  1766. 

of  communication  in  insurance,  2668. 

of  notice  of  sale  of  pledged  property.  8008. 

of  demand  by  plMgor  or  debtor,  8004. 

of  presentment  and  notice,  8169. 
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•  .Watrv  of  protest.  $  8100. 

of  proTisioiis  of  this  Oode  bj  ttipulatioa  between  partiee,  8268  i 

Wamd.    See  Guakbuh,  246,  266. 

defined,  287. 
Wauuhtxss,  lineal  and  collatoral  abolished,  111&. 
WAiftAKTr,  oorenant  of,  rnnB  with  the  land,  1463. 

covenant  of.  ezecntozy  oontract  binds  seller  to  insert,  1788. 

defined,  1768. 

none  implied  in  sale,  except,  1764. 

of  title  to  personal jMropelty,  1765.  • 

on  sale  by  sample,  1766. 

where  buyer  relies  on  seller's  judgment,  1767. 

by  manufacturer,  1768-1770. 

of  goods  inaccessible  to  buyer,  1771> 

of  trsde-mariu,  1772. 

of  other  marks  on  goods,  1778. 

as  to  sale  of  written  instriunent,  1774. 

of  provisions  for  domestic  use,  1776. 

as  to  sale  of  good  will,  1776. 

on  judicial  sale,  1777. 

effect  of  general,  1778. 

right  of  buyer  to  inspect  goods  on  sale  with,  1785. 

right  of  buyer  to  rescind  in  case  of  breach  of,  1786. 

implied,  of  money  exchanged,  1807. 

Implied,  in  authority  to  agent  to  sell  personal  property,  2828. 

of  authority,  2342. 

agent  has  power  to  give,  2823. 

auctioneer  has  power  to  give,  2362. 
"implied  in  negotiable  instrument,  3116. 

damages  for  breach  of,  of  quality  of  personal  properbr,  8S1S. 

damages  for  breach  of,  of  title  to  personal  property,  8812. 

damages  for  breach  of,  of  agent's  authority,  8318. 
In  Insurance.    See  iNSUHAifCB,  2675,  2603-2612,  2681-2686,  2688. 
Waxxr,  right  of  taking^  an  easement,  80l. 

right  of  receiyingand  discharging  on  land,  an  easement,  801. 

boundaries  by,  830. 

rights  to,  how  acquired,  1410. 

appropriation  must  be  for  use,  1411. 

point  of  diyersiou  may  be  changed,  1412. 

may  be  turned  into  natural  channels,  1418.  ^ 

priority  of  right  to,  1414.' 

notice  of  appropriation,  1415. 

diligence  in  appropriation.  1416. 

"  completion,"  defined,  1417. 

doctrine  of  relation  applied  to,  1418. 

forfeitiire  of  right  to,  1419. 

rights  of  present  claimant,  1420. 

rights  of  riparian  owners,  1422. 
Wateb  and  Canal  Corporations.    See  Corporaxxons,  286,  648-661. 
Ways,  boundaries  by,  831. 

See  Right  op  Wat. 
Wharf  Corporations.    See  Bridge  and  Ferrt  Corporations. 
Widow,  legacy  to,  when  chargeable  with  debts  of  testator,  1861. 

interest  on  legacy  to,  when  accrues,  1868. 
See  Succession  ;  wxra 
Wipe,  abduction  of ,  forbidden,  49. 
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Wife,  must  abide  hj  hnslMmd's  reasonable  selection  of  residence,  §  lOS. ' 

on  refusal  so  to  do  she  commits  desertion,  108. 

if  place  is  unfit  and  she  refuses,  husband  commits  desertion,  104 

neglect  of  husband  to  proride  for,  is  nound  for  divorce,  106. 

may  be  granted  alimony  on  diToroe,  196-187, 189^ 

when  allowance  may  be  withheld  from,  142. 

when  shall  support  husband  out  of  her  property,  176. 

Intimacy  of  issue,  where  dlTorce  granted  for  adultery  of,  146. 

separate  property  of,  162. 

may  dispose  of  her  separate  property  without  consent  of  her 
husband,  162. 

community  property  when  not  liable  for  contracts  of,  167. 

inventory  of  separate  property  of,  166. 

efFect  of  recording  inventory  of  separate  propertv  of,  166 

cannot  make  contract  for  payment  of  money,  167. 

earnings  of,  not  liable  for  debts  of  husband,  168. 

earnings  of,  when  living  separate,  separate  property,  169. 

husband  not  liable  for  debts  of,  contracted  before  mairlage,  170. 

not  liable  for  debts  of  husband,  171. 

property  of,  liable  for  her  own  debts,  171. 

not  allowed  estate  in  dower,  178. 

support  of,  174. ' 

husband  not  liable  for  her  support  if  she  abandons  him,  176. 

husband  not  bound  to  support  children  of,  by  former  marriage, 
209. 

consent  of,  necessary  for  husband  to  adopt  child,  238. 

husband  cannot  select  homestead  from  separate  proper^  of, 
1289. 
K  is  "  head  of  family,"  1261. 

I  must  join  husband  in  disposing  of  homestead,  1212. 

may  dispose  of  separate  property  by  will,  1278. 

disposition  of  common  property  in  case  of  death  of,  1401. 

duress  or  menace  of,  avoids  contract  of  husband,  when,  1609- 
1670. 
See  DivoBOX  ;  Husband  and  Wira ;  Marbiaoe  ;  Hahrixd  Woicin. 
Will,  includes  codicils.  14. 

when  person  of  unsound  mind  may  make,  40. 

future  interest  may  pass  by,  699. 
'  power  may  be  acquired  by,  1000. 

liability  of  persons  acquiring  p^jpmty  by,  1116. 
L  effect  of,  upon  giftj  1162. 

'  who  may  make,  1270. 

procured  by  fraud,  &c.,  may  be  denied  probate,  1272. 

revocation  of,  obtained  by  fraud,  &o.,  void,  1272. 

married  woman  may  dispose  of  her  separate  property  by,  1278. 
I  what  may  pass  by,  l274. 

who  may  take  by,  1276. 
I  written,  how  executed,  1276. 

j  restrictions  to  charitable  uses,  1818. 

Olographic^ 

defined,  1277. 

witness  to,  must  state  residence,  1278. 

conjoint  or  mutual,  1279. 

competency  of  subscribing  witness  to,  1280. 

conditional,  1281.     , 

gift  by,  to  subscribing  witness,  when  void,  1282. 
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WtLL—  OhgngMc — erediton  eompeient  witeMiM  to,  §  1282. 
witBMS  to,  when  entitled  to  deyise  by,  1288. 
Toid,  vnlea  duly  executed,  1285. 
effect  of  GodicU  on,  1287. 

power  to  deTiM,  how  executed  by  terms  of,  1880. 
execution  and  oonstruetion  of  prior,  not  affected  by  tbe  Oode 

1875.- 
mortgege  on  property  devised  by,  how  satisfied,  2940. 
child  bom  after  making  of,  takes  certain  share,  1806. 
children  unprovided  for  by,  when  may  succeed,  1807. 
share  of  child  bom  after  making  of,  out  of  what  waHon  takm, 

1306.  "      ' 

death  of  deyisee  before  testator,  1809. 1818-1844. 
doTises  of  land  in,  how  construed,  18ll. 
subsequently  acquired  title  passes  by,  1812. 
change  of  interest  by,  does  not  affect  insurance,  2666. 
Imierpretation  of^ 

according  to  intention,  1317. 
io  be  confined  to  written  will,  1818. 
t'ulee  of,  to  be  observed,  1319. 
several,  to  be  taken  together,  1820. 
all  parts  to  be  considered  in,  1821. 
latter  part  controls,  1821. 
distinct  clause  not  affected  by  indistinct,  1822. 
in  case  of  ambiguity  or  doubt,  1328. 
words  to  be  taken  in  ordinary  sense,  1324. 
words  to  receive  operative  construction,  1826. 
technical  words,  ld27. 
technical  words  not  necessary,  1328. 
to  avoid  intestacy,  1826. 
word  "  heirs "  not  necessary  to  pass  fee^^l829. 
of  devise,  &c.,  of  real  property,  &c.,  1381. 
of  devise  of  residue  of  real  property,  1882. 
of  devise,  as  referring  to  time  of  death,  1888. 
to  what  time  words  rraer,  1886. 
of  devise  or  bequest  to  a  class,  1837. 
of  words  of  donation  and  limitatian,  1885. 
of  directions  for  conversion,  1888. 
by  what  law  governed,  1876. 
JBevocotton  of. 

procured  by  fraud  may  be  annulled.  1272. 
of  mutual  will  may  be  effected,  1279. 
void  unless  duly  executed,  1285. 
of  written  wiU.  1292. 
evidence  of,  1298. 
of  duplicate,  1296. 
by  subsequent  will,  1296. 
subsequent,  does  not  revive  prior  will,  1297. 
by  marriage  and  birth  of  i^sue,  1298. 
by  marriage  of  testator,  1299. 
by  marriage  of  testatrix,  1300. 

contract  to  sell  property  disposed  of  by  will,  is  not,  1801. 
^  bicumbrance  on  property  disposed  of  by  will,  is  not,  IdOSL 
conveyance,  when  is,  1804. 
conveyance,  when  is  not,  1808. 
revokes  codicils,  1805. 
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WbJ.—  Revocation  o/— pioTisions  relating  to,  apply  to  what  wUIb,  $  1874 
Nuneupative, 

how  executed,  1288. 

requisites  to  make  yalid,  1289. 

proof  of,  1290. 

probate  of,  1291. 

need  not  be  in  writing,  1276.  _       ^    _^ 

Wmnss.    See  Pboof,  119^-1199 ;  Will,  1276-1278, 1282-1288, 1289. 

testimony  of,  when  priviieged,  47. 

See  EviDXNCB. 
Words,  giTing  joint  authority,  how  construed,  12. 

constraction  of,  18. 

construction  of,  technical,  13. 

what  they  Include,  14. 

of  inheritance,  not  necessary  to  pass  a  fee,  1072. 
Interpretation  of. 

doubtful,  1068, 1664. 

to  be  taken  in  ordinary  sense,  1824, 1644. 

when  ambiguous  and  doubtful,  1823. 

technical,  not  necessary  in  will,  1328. 

to  receive  operatiye  construction  in  will,  1326. 

technical,  how  construed,  1327, 1646. 

to  be  g^Ten  some  meaning  if  possible,  1326. 

in  will,  to  what  time  refer,  1^. 

of  donation  and  limitation  in  will,  1336. 

See  iNTSBPRETATIONS. 

Wbit,  defined,  14. 

WsTTiNG.    See  Contract,  1628-1626, 1639-1640, 1661, 1698. 

defined,  14. 

marriage  settlement  to  be  in,  178. 

consent  to  apprenticeship  to  be  in,  266. 

trusts  /n  real  property  must  be  in,  862. 

transfer  may  be  made  without,  when,  1062. 

transfer  in,  called  grant,  1063. 

transfer  of  real  property  must  be  in,  1091. 

instruments  in,  prim&faeie  import  consideration,  1096. 

transfer  of  what  personal  property  to  be  in,  1186. 

will  in,  how  executed,  1276. 

nuncupatiye  will  need  not  be  in,  1288. 

non-negotiable  instrument  in,  transferable,  1469. 

debtor,  on  payment  of  debt,  entitled  to  receipt  in,  1499. 

debtor  may  be  released  by  release  in,  1541. 

authority  of  agent  to  execute  executory  real  instrument  to  be 
in,  1782. 

implied  warranty  on  sale  of  executory  instrument  in,  1774. 

carrier's  obligations  not  altered  except  by  agreement  in,  2174. 

/[guaranty,  when  must  be  in,  2793. 

power  of  attorney  to  execute  personal  mortgage  must  be  in, 
2969. 
WROsro,  he  who  consents,  suffers  no,  3516. 

no  one  can  take  advantage  of  his  own,  8617. 

remedy  for  every,  8623. 

law  does  not  interpose  between  parties  equally  in,  8624. 


TiAR,  defined,  14, 1917. 
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Time  within  which  Action  must  be   Con 

menced  or  Bigrht  of  Action  is  Lost 

by  Statute  of  Limitation. 

This  Defenre  must  ml^wmym  1>e  Raised  In   Court  b 
tlte  Partjr,  or  it  is  of  no  AvaiL 


REAL  PROPERTY. 

1 319.  No  caiue  of  action,  or  defence  to  an  action,  arising  out  of  tb 
title  to  real  itropeity.  or  to  rents  or  profits  out  of  the  same,  can  be  e£Cectu« 
unless  it  appears  uiat  the  person  prosecuting;  the  action,  or  making  tbi 
defence,  or  under  whose  title  the  action  is  prosecuted  or  the  defence  i 
made,  or  the  ancestor,  predecessor  or  grantor  of  sudi  person,  was  seized  a 
possessed  of  the  premises  in  question  within  five  years  before  the  com 
menoement  of  the  act  in  respect  to  which  such  action  is  prosecuted  oi 
defence  made. 

THE  TIME  OF  COBCMENCINO  ACTIONS  OTHER  THAN 
FOR  THE  RECOVERY  OF  REAL  PROPERTY. 

1 336.  Within  riVE  tkabs. 

1st.— An  action  upon  a  judgment   or  decree  of  any  Court  of  the 

United  States,  or  of  any  State  within  the  United  States. 
3d.— An  action  for  mense  profits  of  real  property. 

1 337.  Within  four  years. 

An  action  upon  any  contract  obligation  or  liability,  founded  upon  an 
instrument  in  writing  executed  in  this  State. 

i  338. '  Within  threk  years. 

Ist.— An  action  upon  a  liability  created  by  Statute,  other  than  a  pen- 
alty or  forfeiture. 

Sd.-  An  action  for  trespass  upon  real  property. 

3d.— An  action  for  taking,  detidnlng  or  injuring  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property. 

4th.  —An  action  for  relief  on  the  ground  of  fraud  or  mistake ;  the  cause 
of  action  in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake. 

{1 339.    Within  two  tears. 

Ist.— An  action  upon  a  contract,  obligation  or  liability  not  founded 
upon  an  instrument  of  writing,  or  founded  upon  an  instrument  of  writing 
executed  out  of  the  State. 

3d.— An  action  against  a  Sheriff,  Coroner  or  Constable,  upon  a  liability 
incuired  by  the  doing  of  an  act  in  his  ofilcial  capacity,  and  in  virtue  of  his 
office,  or  by  the  omiaaion  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivimon  does  not  i^nily 
to  an  action  for  an  escape. 

3d.— An  action  to  recover  damages  for  the  death  of  one  caused  by  the 
wrongful  act  or  n^lect  of  another. 


-  n^  §  340.    Within  one  ykar. 

yj,  let.— An  action  upon  a  Statute  for  a  penalty  or  forfeiture,  when  the 

^  action  is  given  to  an  individual,  or  to  an  individual  and  the  State,  except 

when  the*Statute  imposing  it  prescribes  a  different  limitation. 

2d.— An  action  upon  a  Statute,  or  upon  an  undertaking  in  a  criminal 
,1^  ^  action,  for  a  forfeiture  or  penalty  to  the  people  of  the  State. 

3d.— An  action  for  libel,  slander,  assault,  battery,  false  imprisonment 
or  seduction. 

4th.— An  action  against  a  sheriff  or  other  officer  for  the  eflcai>e  of  a 
prisoner  arrested  or  imprisoned  on  civil  process. 

5th.— An  action  against  a  municipal  corporation  for  dunages  or  injuries 
i^^tke  to  property  caused  by  a  mob  or  riot. 

in 

jif  tiM  §  341.    Within  six  months. 

j^(r  '  An  action  against  an  officer,  or  officer  de  facto. 

e  cm    ,  1st.— To  recover  any  goods,  wares,  mercliandise  or  other  property  seized 

ted  V  by  any  such  officer  in  his  official  capacity  as  tax  collector,  or  to  recover  the 

price  or  value  of  any  goods,  wares  or  merchandise,  or  other  personal  prop- 
erty so  seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury 
to  any  goodp,  wares,  merchandise,  or  other  personal  property,  seized,  or  for 
damages  done  to  any  person  or  property  in  making  any  sudi  seizitf  e. 

2d.— To  recover  stock  sold  for  a  delinquent  assessment,  as  provided  in 
Sec.  347  of  the  C.  G. 

tiie  PROVISIONS  FOR  TAKING  TESTIMONY  IN  THIS  STATE  TO 

BE  USED  IN  THE  C<^)URTS  OF  OTHER  STATES. 

S  2035.    Any  party  to  an  action  or  special  proceeding  in  a  Court,  or  before 
a  judge,  of  a  sister  State,  may  obtain  the  testimony  of  a  witness  residing  Jn 
1  tMs  State,  to  be  used  in  such  action  or  proceeding,  in  the  cases  mentioned 

in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has  been  issued  from  the 
Court,  or  a  judge  thereof,  before  which  such  action  or  proceeding  is  pend- 
ing, on  proaucing  the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  of  the  testimony,  he  may 
issue  a  subpoena  to  the  witness,  requiring  him  to  appear  and  testify  before 
the  commissioner  named  in  the  commission,  at  a  specitled  time  and  place. 

i  2037.  If  a  commission  has  nob  been  issued,  and  it  appear  to  a  judge  of 
the  Superior  Court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfactory  to 
him : 

1.  That  the  testimony  of  the^witness  is  material  to  either  party ; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been 
issued; 

3.  That,  accordinig  to  the  law  of  the  State  where  the  action  or  special 
proceeding  is  pending,  the  deposition  of  a  witness  taken  under  such  circum- 
stances, and  before  such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding ;  he  must  issue  his  subpoena  requiring  the  witness  to  appear  and 
testify  before  him  at  a  specified  time  and  place. 

S  2038.  Upon  the  appearance  of  the  witness,  the  judge  or  justice  m\ist  ' 
cause  his  testimony  to  be  taken  in  writing,  and  miist  certify  and  transmit  . 
the  same  to  the  Court  or  judge  before  whom  the  action  or  nroceeding  ia.  _  I 
pending,  in  such  manner  as  the  law  of  that  State  requires. 
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